
The Investigation



All parties have the right to:

• present witnesses, including 
fact and expert witnesses

• discuss the allegations 
under investigation without 
restriction

• gather and present relevant 
evidence without restriction

• an advisor • written notice of the date, 
time, location, participants, 
and purpose of investigative 
interviews or other meetings, 
with time to prepare

• inspect and review evidence 
before it is finalized



Investigation
GENERAL PRINCIPLES
 Burden of Proof - The burden of proving responsibility for the 

allegations in a formal complaint rests on the District, not the 
complainant or respondent.

 Status as “Respondent” is not considered a negative factor.

 Respondents are entitled to presumption that they are not responsible 
for the alleged conduct until the grievance process concludes and 
determination of responsibility is made.

 Credibility determinations will not be based on a person’s status as a 
Complainant, Respondent, or Witness.



Steps in the 
Investigation 
Process

1. Title IX Coordinator appoints the investigator

2. Title IX Coordinator sends notification to the 

parties

3. Develop investigation strategy

4. Investigator meets with complainant

5. Interview the respondent

6. Possible informal resolution

7. Interview witnesses



Steps in the 
Investigation 
Process

8. Follow-up interviews as necessary

9. Gather other evidence

10. Provide updates to the parties during the 

process

10. Send evidence to parties - 10 days to respond

11. Draft Investigation Report 

12. Send final draft to decision-maker and parties, 

at least 10 days prior to determination by 

decision-maker



Appointment 
of 

Investigator/s

Title IX Coordinator will appoint the 

investigator/s.

Not “one size fits” all. Look at the circumstances when 

appointing investigator.

Ensure no conflict.



Role of the Investigator

 Bears the burden of gathering facts, but not the decision-
maker.

 Complete the initial review of the evidence. 

 Draft Investigative Report that is then sent to parties.

 Must not be biased or have any conflict.

 The investigator gathers, assesses, and synthesizes 
evidence but makes no conclusions, engages in no 
policy analysis, and renders no recommendation.



Develop Investigation Strategy

Witness interviews Evidence gathering Intended timeframe to 
complete investigation

Presentation of 
findings

Investigation needs to 
be completed promptly 

without reasonable 
deviation from the 

timeline



Develop Investigation Strategy

 Who to interview?
 Complainant, Respondent, any witnesses
 Witnesses named by Complainant or Respondent who may have 

relevant information
 When and in what order?
 What information or evidence can be obtained?

 Videos or other similar evidence
 Relevant student or employment files
 Law enforcement investigation documents
 Other relevant documents, social media

 How and when to notify witnesses?



The 
Interview -

Notice

Notice

 Parties must receive written notice before any 
interview or other investigative meeting

 The Notice must provide the date, time, location, 
participants, and purpose of the investigative 
meeting or interview

 Notice can be provided by email



The Goal of Questioning

Learn the facts Establish a timeline Understand each parties’ 
perception of the 

incident and process

Try to learn what is more 
likely than not to have 

happened



Interview Skills

 Establish rapport

 Listen carefully

 Keep an open mind

 Discuss need for honesty

 Ask open ended questions

 Keep your opinions to yourself

 Don’t be argumentative or accusatory

 Avoid blaming or biased questioning

 Acknowledge and combat implicit biases related to sexual harassment victims 
and perpetrators



Interview Skills

 Focus on the facts

 Cover the specifics of the allegations, evidence, and policy

 Start with general questions – based on elements of the offense

 Move to specific questions based on known facts, documentary evidence, other interviews

 Solidify timelines

 Difference between what interviewee “believed to happen” versus what actually witnessed

 Keep it simple (not compound questions)

 Find out about other witnesses or evidence

 Ask about any contradictions

 Document whether participant is cooperative



The 
Interview-

Prepare

 Outline interview questions in advance, but remain 
flexible. Add follow-up questions as necessary

 Plan the order of interviews – it may be beneficial to 
interview the Respondent last

 Plan for interview space

 Should be neutral, quiet, and private setting with 
no or minimal likelihood of interruption

 Try to anticipate how much time will be needed for 
each interview. Ensure you give yourself enough time

 Back-to-back interviews should be avoided to leave 
time in case it takes longer than anticipated

 Do you have a note-taker?

 Might want to leave time after each interview to 
summarize information. 



The 
Interview-

Ground 
Rules

Who will attend?

 Parents, union reps, friends, etc.

All understand the role of Advisors

How will records be kept?

 FERPA/Confidentiality

 Explain that you may not be able to maintain 
complete confidentiality but assure 
complainant, witness, and respondent that 
retaliation is prohibited

 Clarify prohibition on Retaliation/False 
Statements – give examples



Advisors
 Role – limited to acting as an Advisor to the party

 Not allowed to participate in the interview, related meeting or proceeding, 
or otherwise question parties or witnesses

 Not allowed to interrupt or interfere with questions asked by investigators

 How to keep order with Advisors?

 Clearly explain rules about appropriate conduct at an interview that require 
all participants to behave in an orderly manner

 Enforce rules equally

 Keep control of the interview

 Consider terminating an interview if an advisor or participant is not acting 
appropriately



The 
Interview-

Responding 
to 

Distractions

Before conducting an interview, the investigator should decide 
how he/she will respond to the following type of distractions:

 The complainant, witness, or respondent demands the 
interview to be taped

 The complainant, witness, or respondent requests that a 
parent, friend, co-worker, or attorney be present during the 
interview

 The representative for the complainant, witness, or 
respondent repeatedly interjects or tries to help the 
interview subject frame his or her answers

 The complainant, witness, or respondent refuses to answer 
questions

 The respondent or his/her representative asks for a written 
list of questions or asks to be allowed to submit written 
answers in lieu of face-to-face interview



CONFIDENTIALITY

Parties:

Under the federal regulations and policy a district  must “not restrict the ability 
of either party to discuss  the allegations under investigation or to gather and 
present evidence.”

 The parties have access to information otherwise potentially protected 
under FERPA

 Ways to protect this information (consult Title IX/counsel)

 Non-Disclosure agreement concerning disclosure of confidential 
information gathered in investigation

 Potential redactions



The 
Interview-

Initial 
Interview 

with 
Complainant

Investigator/s will meet with the Complainant 
in an initial interview:

 Review the Complaint Form – clarify 

 Review policy/procedure

 Review rights and options with respect to 
the allegations

 Collect or request relevant evidence and 
documents

 Request to identify witnesses

 Review relevant interim supportive 
measures



The 
Interview-

Initial 
Interview 

with 
Respondent

Investigator/s will meet with the Respondent in an initial 
interview:

 Review the Complaint Form – describe the 
allegations

 Review policy/procedure – provide copies

 Review rights and options with respect to the 
allegations

 Collect or request relevant evidence and documents

 Request to identify witnesses

 Review relevant interim supportive measures

 Obtain account of events in detail

 Avoid “guilty” or “innocent” language

 Acknowledge difficulties

 Define retaliation with specific examples



The Interview-
Initial 

Interview with 
Complainant/
Respondent

Practical Tips

 Acknowledge Pain/Difficult Situation
 “It’s ok if you can’t remember every 

detail, let’s focus on what you can 
recall.”

 Do not start at the beginning and demand 
the witness provide every detail

 Ask open ended questions:
 What are you able to tell me about 

what happened?
 What happened next?
 What was your reaction?



The 
Evidence –
Definitions

1. RELEVANT EVIDENCE – any evidence that may tend to make the 
allegations at issue more or less likely to be true.

 Does the evidence tend to prove or disprove a fact and/or allegation?

 What evidence is not relevant? 

 Any information protected by a legally recognized privilege (e.g., 
attorney-client, doctor-patient).

 A party’s records of treatment from a physician, psychiatrist, or 
other professional, absent voluntary, written consent. 

 Questions and evidence about the complainant’s sexual 
predisposition or prior sexual behavior are not relevant.  Unless:

 The prior sexual behavior is offered to prove that someone 
other than the respondent committed the conduct, or

 Relates to specific incidents of the complainant’s prior sexual 
behavior with respect to the respondent and are offered to 
prove consent.

2. EXCULPATORY EVIDENCE – evidence that tends to show the 
Respondent did not commit the alleged sexual harassment.

3. INCULPATORY EVIDENCE – evidence that tends to show the 
Respondent did commit the alleged sexual harassment.



Collecting 
the 

Evidence

Examples of Evidence:

 Documents and other records, including electronic records

 Photographs and videos

 Rosters and seating charts

 Attendance records

 Student records

 Personnel records

 Desk contents

 Written reports

 Computer history logs

 Emails, social media posts, text messages

Caution – maintain the “chain of custody” - the chronological 
documentation or paper trail that records the sequence of custody, 
control , transfer , analysis , and disposition of physical or 
electronic evidence .



If during the course of investigation additional 
allegations are made and the District decides to 
investigate them, notice of the additional allegations 
must be provided in writing to the parties.  



The investigator cannot access, consider, disclose 
or otherwise use the parties’ records that are made 
or maintained by a physician, psychologist or other 
recognized professional or paraprofessional made 
or maintained in connection with treatment of a party 
without the party’s voluntary written consent. 



The 
Evidence

 Parties are allowed an opportunity to present evidence, 
there is no limit on the amount of evidence that can be 
provided by any party.

 Make sure you are actively gathering any relevant 
evidence.

 The District cannot access, consider, disclose or otherwise 
use a party’s medical, psychological, counseling or other 
such privileged records without consent.

 Document receipt of evidence

 All evidence must be objectively evaluated and 
considered.

 The investigator should not filter or exclude evidence, 
unless the evidence is clearly irrelevant or not pertinent to 
the facts at issue.



How to Handle Concurrent Law Enforcement 
Investigations?

 The District still has an obligation to proceed with its 
investigation, regardless of a concurrent investigation by law 
enforcement.

 However, concurrent law enforcement activity may constitute 
good cause for short-term delays or extensions.

 For example, if a concurrent law enforcement investigation 
uncovers evidence that the police plan to release on a specific 
time frame and that evidence would likely be material to the 
district’s determination regarding responsibility.



INVESTIGATION FILE
What should be in the Investigation File?

The investigation file should contain all information gathered 
during the investigation that is potentially relevant to the alleged 
misconduct.

 Policies considered

 Interview notes (including outlines)

 Log of interviews

 Record of efforts to set up interviews

 Documents/artifacts collected – with log

 Copy of any notices



REVIEW OF EVIDENCE
 Both parties and their advisors (if any), will be provided an equal 

opportunity to inspect and review any evidence obtained as part of the 
investigation that is directly related to the allegations in the Formal 
Complaint.

• Secured electronic or hard copy sent to parties

• Consider NDA prior to exchange

 The evidence will be provided to parties at a time determined by the 
investigator but prior to completion of the final Investigative Report.

 Upon receipt of the evidence, the parties will have at least 10 days to 
submit a written response to the evidence.

 The investigator will consider each party’s written response prior to 
drafting the Investigative Report. 



Investigative 
Report

The investigation report is the document fully summarizing the 
investigation, which should include:
 Timeline of investigation steps
 Describe allegations
 Summary of witness interviews
 Reference to applicable policy/policies
 Unbiased summary or compilation of other evidence, for 

example:
 Student records
 Texts, social media posts
 Information from law enforcement
 Videos
 Medical exams, obtained with consent

 Appendices to the report include relevant physical or 
documentary evidence

 Explain unsuccessful attempts to collect information and/or 
interview witnesses

 Address any need for confidentiality with regard to complainants, 
witnesses, etc., within the report. It may be advisable to use 
redaction or code names and a key to be maintained in a separate 
document



Investigative 
Report 

What are the main goals of an investigative 
report that fairly summarizes relevant 
evidence? 

 Do not reach any conclusions. Let the 
parties know that IR does not reach 
determination of responsibility

 Put decision-makers in best position to 
understand relevant evidence 

 Demonstrate to parties that institution took 
the allegation seriously and responded 
appropriately

 Be guided by the knowledge that the 
report may be “Exhibit 1” 



Investigative 
Report –

Final Report

At least 10 days prior to determination by 
decision-maker, send the Final Investigative 
Report to the parties, and advisors (if any), in 
electronic format or hard copy for their review 
and written response.

The written response is the responsibility of 
the decision-maker and shall be taken into 
account before a final determination.

Provide decision-maker with the Report and 
evidence. 


