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Back to Basics

What is Section 504?



Section 504 of the Rehabilitation Act of 1973

• Anti-discrimination statute

• Violations investigated by OCR

• Funding pulled for non-compliance

• Definition of impairment now very broad

• A student may qualify under Section 504 but not qualify for 
special education under IDEA



Section 504 Provides:

• “No otherwise qualified individual with a disability shall solely 
by reason of the disability, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial 
assistance.”



The Americans with Disabilities Act 
Amendments Act (Title II)

• School districts cannot consider the ameliorative effects of
mitigating measures when determining how the impairment
impacts the major life activities under consideration.

• The impact of a student’s ADHD on a given major life activity,
such as concentrating or thinking, must be considered in the
student’s unmitigated state to determine whether a
substantial limitation exists.

» For example, if a student requires medication to address an
impairment, the ameliorative effects of the medication cannot
be considered when evaluating the student for a disability.



Office for Civil Rights

In July 2016, the OCR under the U.S. Department of 
Education issued a Resource Guide and Dear 
Colleague letter to address the academic and 
behavioral challenges of students with ADHD.  The 
Guide is based on the civil rights complaints received 
by OCR.



OCR Resource Guide 2016

OCR identified the following as systemic problems for school districts:

• 1.  Students never referred for, or identified by the school district as 
needing, an evaluation to determine whether the student has a disability 
and needs special education or related services; 

• 2.  Students not being evaluated timely once identified as needing an 
evaluation;

• 3.  School districts conducting inadequate evaluations.

• 4.  Making poor decisions re educational plans due to misunderstanding 
ADHD and requirements of Section 504

• 5.  Failing to distribute education plans, BIPs, or other documentation to 
appropriate staff;

• 6.  Considering financial burdens or administrative burdens in an 
inappropriate manner while forming the educational plan for the student.



Federal Disability Laws

What are the civil rights requirements of 
Section 504?



FAPE

Under Section 504, FAPE is the provision of regular or 
special education and related aids and services that are 
designed to meet the individual educational needs of 
students with disabilities as adequately as the needs of 
students without disabilities are met.



Section 504

• Though not explicitly required by the Section 504 regulations, school
districts often document the elements of an individual student’s FAPE
under Section 504 in a document, typically referred to as a “Section
504 Plan.”

» A Section 504 Plan for a student with ADHD could include behavioral
interventions (a BIP), assistance with organization, and additional time
to complete assignments or tests (accommodations.)

• If a student has a written Section 504 Plan, it is vital that teachers and
appropriate staff have access to it so that the plan is implemented
consistently.

» The failure to ensure appropriate access to that plan or otherwise
inform staff of their specific responsibilities under Section 504 for a
particular student often results in a failure to provide FAPE and equal
education opportunity.



When Must a School District Conduct an 
Evaluation?

• A school district must identify, locate, and conduct a free evaluation
of any student who because of a disability “needs or is believed to
need” special education or related services.

» This obligation is more commonly known as “Child Find.”

» A school district must conduct an individual evaluation:

• Before taking any action with respect to the student’s initial
placement; and

• Before making any subsequent significant change in placement.

• Placement means whatever regular or special education, related aids
and services, or supplementary aids and services the student needs
and the appropriate settings in which the student is to receive those
services.



Lesson Learned

• Section 504 does have a child find requirement

• Section 504 does have guidelines regarding 
appropriate evaluation and identification of a 
student to receive services under Section 504



Child Find: Suspecting a Disability 

• A diagnosis of ADHD is evidence that a student may have a
disability.

» OCR will presume, unless there is evidence to the contrary, that
a student with a diagnosis of ADHD is substantially limited in
one or more major life activities.

• If district staff perceive or receive information to lead them to
suspect that a student has a disability – for example, that a
student has ADHD and needs or is believed to need special
education or related aids and services in addition to regular
education – the school district must evaluate to determine if
the impairment substantially limits that student in a major life
activity.



Look for Signs of The Need for Special Education 

• In the context of students with ADHD, it is important that
school districts consider conducting an evaluation when
students demonstrate to teachers or parents signs of needing
special education or related aids and services to meet their
individual education needs as adequately as the needs of
their nondisabled peers are met.

• Since the enactment of the ADA Amendments Act, the
question of whether an individual’s impairment is a disability
should not demand extensive analysis as the law requires
broad coverage.



Behavioral Problems

• Students who exhibit behavioral and not academic challenges must
also be evaluated if the district believes the student has a disability.

• Students who have a high number of discipline referrals, as
compared to their peers, for incidents such as disruptions in class,
could also be students with a disability in need of service.

• Some students, due to their unaddressed disability-related needs,
may engage in behaviors that do not conform to school codes of
conduct.

• These and other indications that the student’s behavior is out of the
expected range of behaviors of students that age could trigger a
school district’s obligation to evaluate under Section 504.



Do Not Rely on Academic Success

• Someone with ADHD may do very well academically but may still be
substantially limited in a major life activity due to his or her impairment
because of the additional time or effort he or she must spend to read, right,
or learn compared to others.

» In OCR’s investigative experience, the school districts sometimes rely on a
student’s average, or better-than-average, grade point average (GPA) and make
inappropriate decisions regarding evaluation and identification.

• For example, a school district might wrongly assume that a student with an
above-average GPA does not have a disability, or has no unaddressed needs
related to the disability, and therefore fail to conduct a Section 504
evaluation of that student. If that student is suspected of having or has
been diagnosed with ADHD and receives family provided academic supports
outside of school, consider an evaluation.



Consider More than GPA 

• Thus, for example, when making the determination as to 
whether to evaluate a student suspected of having a disability 
under Section 504 because of ADHD, or in conducting such an 
evaluation, school district should ask how difficult it is or how 
much time it takes for a student with ADHD, in comparison to 
a student without ADHD, to plan, begin, complete, and turn in 
an essay, term paper, homework assignment, or exam. 



Parent Requesting Evaluation

• If a parent requests an evaluation to address a student’s academic or
behavioral difficulty that is the result of a suspected disability, then a
district must:

» either conduct an evaluation to determine whether the student has a
disability and, because of the disability, needs special education or
related services;

» or explain its refusal to evaluate the student to the requesting parent
and notify parents of their right to dispute that decision through the due
process procedures that must be made available under Section 504’s
implementing regulation.



Changing Needs

• If the school district suspects the student’s needs have
changed, Section 504 requires that any needed changes be
made promptly in order to ensure the continued provision of
FAPE to that student.

» The Section 504 regulations do not set a specific timeframe for
reevaluation, but it does require reevaluations to be conducted
periodically, and before a significant change in placement.

» Reevaluations and changes to 504 plan are addressed by the
student’s 504 committee



Interventions Before Evaluation

• The Department of Education supports the use of an evidence-
based system of interventions to help a school district identify and
address learning and behavioral challenges in its students at the
earliest opportunity, improving student achievement and reducing
behavioral problems whether or not they are related to a disability.

• If a student continues to experience academic or behavioral
problems, even after the implementation of intervention strategies,
this may indicate that the student has a disability (substantial
limitation of a major life activity) and that because of the disability
he or she needs special education or related aids and services.

• School districts are in a better position to comply with their Section
504 obligations if they consider this evidence within a reasonable
period of time in determining whether a Section 504 evaluation
could be necessary.



Interventions Before Evaluation

• The term “evidence-based” means an activity, strategy, or
intervention that:

» Demonstrates a statistically significant effect on improving
student outcomes or other relevant outcomes based on
evidence; or

» demonstrates a rationale based on high-quality research
findings or positive evaluations that such activity, strategy, or
intervention is likely to improve student outcomes or other
relevant outcomes; and

» includes ongoing efforts to examine the effects of such activity,
strategy, or intervention.



Interventions Before Evaluation   

• In OCR’s experience, school districts run afoul of the Section 
504 obligation to evaluate for disability and need for special 
education or related service when they: 

» Rigidly insist on first implementing interventions before 
conducting an evaluation, or that each tier of a multi-tiered 
model of intervention must be implemented first, regardless of 
whether or not a disability is suspected and there are needs 
based on the disability; or

» Categorically require that data from an intervention strategy 
must be collected and incorporated as a necessary element of 
an evaluation.



Evaluating a Disability 

• Once a school district believes a student has a disability and needs
special education or related services because of that disability, it
must evaluate the existence of a disability by considering whether
the student is substantially limited in his or her unmitigated state.

• This means that the school district cannot consider the ameliorative
effects of any mitigating measures in determining whether the
student has a disability but could consider them in determining the
individual educational needs.

» For instance the ameliorative effects of the school district’s intervention
strategies, such as improved grades resulting from peer-tutoring in
math.



Steps in Conducting an Evaluation 

• In interpreting evaluation data and in making placement decisions
concerning students who have ADHD, school districts must gather
and analyze information from a variety of sources, which can
include “aptitude and achievement tests, teacher
recommendations, physical condition, social or cultural background,
and adaptive behavior.”

• Additionally, school districts could discover necessary and helpful
information from the student, the student’s parents and caregivers,
teachers, and other professionals, such as psychologists and
physicians. Although the district could request relevant information
from parents, the district cannot require the parent to provide
certain data or information before conducting an evaluation. It is
the district’s obligation to evaluate; it cannot shift the burden of
that cost or obligation onto the parent.



Student’s Learning Ability

• A student’s ability to learn may certainly be substantially 
limited by ADHD, but that is not the only way a student could 
be considered to have a disability and be eligible for services 
under Section 504. 

• For example, one student with ADHD may be substantially 
limited in the ability to learn, but another student with ADHD 
may be substantially limited in the ability to concentrate. 



School Districts Cannot Consider the Ameliorative Effects of Mitigating 
Measures When Determining Substantial Limitation. 

• When a school district suspects a student has ADHD and 
conducts an evaluation to determine disability, it must
consider the student, in an unmitigated state, both in and out 
of school. 

• If the student is taking medication, the school district cannot 
consider any ameliorative effects of that medication, or any 
other mitigating measure, when evaluating whether the 
student is substantially limited in a major life activity.



Substantially Limits

• Remember, a student with ADHD is a person with a disability if, in an
unmitigated state, he or she has a physical or mental impairment
that substantially limits a major life activity, has a record of such an
impairment, or is regarded as having such an impairment.

• If the student has a disability, but does not need any special
education or related aids or services from the school district, e.g.,
the student is taking medication that adequately treats the student’s
ADHD, the school district is not required to provide aids or services.

» But, the student is still a person with a disability (that is, still has an
impairment that substantially limits a major life activity), and so is
protected by Section 504’s general nondiscrimination prohibitions and
Title II’s (ADA) statutory and regulatory requirements.



Medical Assessments

• Section 504 does not require a medical assessment as a
precondition to the school district’s determination that the
student has a disability and requires special education or
related aids and services due to his or her disability.

» In fact, the determination of whether an individual has a
disability need not demand extensive analysis.

• If, however, a district believes a medical assessment is
necessary and the parent volunteers to pay for a private
assessment, the district must make it clear that the parent has
a choice and can choose to accept a school-furnished
assessment.

» Compliance problems could arise when school districts and
parents do not communicate clearly on this requirement.



Evaluation 

• Not every student with ADHD needs the same set of services, or
any services at all.

• If a school district determines that a student with ADHD has a
disability as defined by Section 504, it could consider whether the
student uses mitigating measures and whether those mitigating
measures have an impact on the student’s disability. This
information could help the district determine whether the student
needs special education or related services.

• One student may require extra time on an examination, while
another may have difficulty with multiple-choice testing and require
a different testing format.

• A third student may not require any academic services, but a
behavioral intervention plan that teaches the student how to
substitute her problematic behavior for more appropriate
responses.



Evaluation (con’t.)

• If, as a result of properly conducted evaluation, the school 
district determines that the student does not need special 
education or related services, the district is not required to 
provide them. 

• Section 504 does not obligate a school district to provide 
special education or related aids or services that the student 
does not need. But the school district must still conduct an 
evaluation before making that determination. 

• The 504 committee conducts the evaluation and makes the 
appropriate determinations for a section 504 plan



Aids and Services for Students with ADHD

• School districts cannot simply group together a few aids and 
services and provide them in a blanket fashion to any student 
with ADHD. 

• The Department of Education wants school districts to 
remember that parents can be an important source of 
information to the school district about what techniques, 
interventions, services and supports would be most effective 
in meeting that student’s needs. 

• In making Section 504 FAPE determinations, the Section 504 
team cannot limit its placement recommendations to those 
related aids or services that are free or low-cost, and cannot 
exclude them just because of their expense. 

» Unless they are equally effective related aids and services. 



Lesson Learned

• Section 504 still mandates a FAPE discussion:  What is 
appropriate for the student?  

• The section 504 committee discusses and determines what 
are the appropriate services and accommodations 

• Contributions by all members,  including the parents, are 
necessary for the process to comply with Section 504.



Complaints to OCR

• Because many of the complaints filed with OCR alleging 
discrimination on the basis of disability involve allegations 
that school district personnel failed to implement a Section 
504 Plan or IEP, OCR cannot overemphasize the importance of 
making sure that school district personnel understand their 
obligations to implement appropriate plans for students with 
disabilities once the plans have been developed.

• OCR has found that complaints of this type are often the 
result of either the student or teachers and other staff being 
unaware that a plan exists or the plan being so vaguely 
worded that the parties are unclear or disagree about what 
the plan requires. 



Complaints (con’t.)

• It is important that school districts remember that a student’s 
needs can change over time, and what once may have been 
an appropriate educational plan and/or related aids and 
services may no longer meet that student’s needs. 

» For example, a student with ADHD might experience changes in 
his or her academic performance or behavior as he or she learns 
to cope with the impairment, adjust to medication, or learn new 
behavioral techniques, matures.

• Section 504 requires that a school district meet the individual 
educational needs of its students with disabilities. 

» Therefore, reevaluations of a student with ADHD, and changes 
in placement, could become necessary. 



See How They Grow

• Remember that it is especially important at the transition 
grades to evaluate the education plan carefully

• What was appropriate in 8th grade may not be appropriate in 
9th grade

• What was appropriate in 5th grade may not be appropriate in 
6th grade

• Really consider the curriculum the student will be taking part 
in academically to assess appropriate accommodations



Provision of Services

• Students with ADHD who are eligible for FAPE under Section 
504 are entitled to the provision of services the section 504 
committee decides is appropriate, regardless of financial or 
administrative burden.  

• Especially where such services have been provided to IDEA-
eligible students in the past, OCR will not consider provision 
to 504 students as overly burdensome or not appropriate.



Procedural Safeguards

• All campuses should be familiar with the procedural 
safeguards in place for UISD for the purpose of informing 
parents of their due process rights.

• UISD has procedural safeguards in place for parents to appeal 
district actions regarding the identification, evaluation or 
educational placement of students with disabilities.

• There is no requirement that a parent pursue District due 
process procedures before pursuing an OCR complaint.



Manifestation Determinations

• Prior to removing a Section 504 student from his or her current placement 
for a period of more than 10 consecutive school days, the Section 504 
Committee shall meet to conduct a Manifestation Determination Review 
(MDR). 

• The student's parents shall be given notice of the time and place of the 
MDR and invited to attend.  Ensure the 5-day notice gets waived by the 
parents, if necessary.

• The Section 504 Committee team review the relationship between the 
student’s disability and the behavior subject to the disciplinary action.

• In addition, removals for less than 10 consecutive days which constitute a 
pattern of exclusion within a school year require an MDR



MDR Focuses on two DETERMINATIONS

❖ Question 1.- Was the behavior in question caused by, or does 
it have a direct and substantial relationship to the student’s 
impairment?

❖ Question 2.- Was the behavior in question a direct result of 
the school’s failure to implement the student’s 504 plan? 

• Students served under Section 504 receive due process under 
Section 504 and general ed procedures.   



MDR BEST PRACTICES

• If the student has a Behavioral Intervention Plan, the Section 504 
Committee team meets to review the plan and its implementation 
and modifies the plan and its implementation as necessary to 
address necessary adjustments to plan.

• Failure to have a BIP in place where one is required is not only a 
violation of federal law, it may prevent the school from moving the 
student to a more restrictive setting due to the school not being 
able to prove that the student could be served in the regular 
education setting with accommodations since a BIP was never even 
attempted. 

• Change of placement should not be considered unless a behavior 
plan and counseling has been tried first.



Discipline 
Allen Village (MO) Charter School OCR Decision No. 07-12-1120, 116 LRP 16680

• A sixth grader with ADHD and bipolar disorder received a harsher discipline
for bullying than what the other four students received.

» Parent of sixth grader alleged that her son was “singled out” for harsher
discipline because of his disabilities.

• OCR closed the parent’s Section 504 claim because it found that the school
provided a legitimate explanation for giving the student a long-term
suspension.

» OCR found that although the student was treated differently, there was good
reason for it. OCR pointed to the fact that the sixth grader not only called
students names, but also pulled down their pants and touched others and
himself inappropriately.

» The school’s concern about the sexual nature of the acts and the act of the
school paying for the student to attend a private placement during the
suspension so that he could continue to learn was not consistent with an intent
to discriminate the Student based on his disability.



Lesson Learned 

• Disparate discipline is a Section 504 violation if it is based on a
disability.

• A way to minimize claims of a Section 504 violation for
harsher discipline concerning bullying is by keeping detailed
records of bullying complaints.



Greenville I.S.D. OCR Decision No. 06-12-1356, 
113 LRP 27897

• Student struck his music teacher and the district held an “input
meeting” as a mere prelude to assigning the student to an
obligatory alternative placement.
» The placement was recommended and approved before the meeting

and district members stated that the districts disciplinary code
“supersede[d] 504.”

• OCR found that the district had no intention of conducting an MDR
review, it wasn’t until the parents requested an MDR review that it
was conducted, but the district failed to apply appropriate
standards.
» “It was clear that the group assembled did not have the necessary

knowledge of discipline or Section 504 procedures.”

• OCR concluded that the district failed to conduct a proper
manifestation determination in accordance with Section 504 and
that the music teacher failed to implement the Student’s behavioral
plan.



Lesson Learned

• District must ensure that the individuals who conduct an MDr
review understand and apply the correct legal standards.

» Including understanding the relationship of the MDR process to
the school’s general disciplinary process.



Section 504 Protection
Extends Beyond Academics

• If a service is provided to nondisabled students, the 
services must also be provided to children with disabilities.

• These services must be provided in nonacademic and 
extracurricular activities “in such a manner so as to afford 
students with a disability an equal opportunity for 
participation.”  34 CFR 104.37(a)(1).



Extracurricular Opportunities

• Under Section 504, students with disabilities must be 
provided with an equal opportunity to participate in 
nonacademic services and extracurricular activities including, 
but not limited to:

» After school recreational activities

» Athletics

» Counseling services

» Special interest groups/clubs sponsored by school district

» Field Trips

» 34 CFR 104.37 (a)(2)



Eligibility Issues

• If a student requests accommodations to participate in an 
activity, the initial questions should include:

1. Is the student otherwise qualified for the activity?

2. Is the student already qualified for Section 504 services?

3. If not, personnel should follow the procedures for 
identification and evaluation.

4. If so, do the appropriate individuals have a copy of the Section 
504 Plan or IEP or BIP?



Eligibility Points to Keep in Mind

• Criteria should be related to the ability to participate in the 
program.

• BE CONSISTENT!

• Be sure to consider the nature of the affected student’s disability 
when considering if eligibility requirements have been met. 



Eligibility Linked to Discipline

• Before excluding a student from an activity based on disciplinary 
records or disciplinary incidents consider whether the behavior 
problems are a manifestation of the student’s disability.  

• Ontario-Montclair (CA) Unified Sch. Dist. 24 IDELR 780 (OCR 1996)



Eligibility Linked to Academic Performance

• As with disciplinary eligibility, district personnel should consider the 
nature of a student’s disability and possible accommodations before 
deciding to exclude for failure to meet academic eligibility requirements.

• EXAMPLE
» A district offered a three-day field trip for 8th grade students contingent upon 

all passing grades during a particular grading quarter. The affected learning 
disabled student passed all his classes except mathematics.  The district 
responded by disallowing the student from attending the trip.  In alleging 
discrimination, the parent argued that her son’s disability prevented him from 
receiving a passing grade in that class.  OCR rejected this argument, pointing 
to the student's IEP that was designed to meet the student's needs and 
included a 1:1 aide in math.  Additionally, the academic requirement had been 
applied uniformly to all 8th grade students.  

• Lindenhurst (NY) Union Free School District, 39 IDELR 197 (OCR 2003)



Accommodations Should be Reasonable  and 
“Otherwise Qualified”

• No otherwise qualified individual with a disability shall solely by 
reason of the disability, be excluded from participation in…

• Qualifying disabled students must be provided with reasonable 
accommodations that allow them to participate

• An accommodation is unreasonable if it would “fundamentally 
alter” the nature of the activity or “impose an undue hardship on 
the program



December 2013 OCR Reply Letter

• OCR quite plainly states in its guidance of December 2013, that it is 
not necessary to hold a 504 meeting in order to make every 
individualized inquiry into modifications for nonacademic activities.  
However, if there is disagreement or a real question as to whether 
the modification is necessary and/or the modification might 
constitute a fundamental alteration of the activity or game, it would 
be wise to hold a 504 meeting to assess the activity, the student 
request, and the proper and allowable modifications.



Generally Required Accommodations

If a student receives aides or additional services in the 
classroom, that student must generally receive the same 
services on a field trip or in an extracurricular activity.



Legislative Update



H.B. 1886: Dyslexia Screenings 

• Section 8.061 Amended: to require regional service centers to
employ a licensed dyslexia therapist to support students and
teachers in the school districts served by the center.

• Section 38.003(a) and (b-1) Amended: to require students
enrolled in Texas public schools be screened or tested, as
appropriate, for dyslexia and related disorders at the end of
the kindergarten and first grade school years.

• Section 38.0032 Amended: to require the Texas Education
Agency to annually develop and publish online a list of
training opportunities related to recognizing and instructing
students with dyslexia.

• Effective September 1, 2017.



S.B. 1153: Intervention Strategies

• Section 26.004, Education Code: Amended to state that parents are
entitled to all records relating to assistance provided for learning
difficulties, including information collected regarding any
“intervention strategies” used with the child.

• ‘Intervention strategy’ is defined as: a multi-tiered system of
supports that is above the level of intervention generally used in
that system with all children. The term includes response to
intervention and other early intervening strategies.

• Section 26.0081, Education Code: Amended to require a written
explanation of the options and requirements for providing
assistance to student who have learning difficulties or may need
special education. Explanation must now include references to aids,
accommodations, and services under Section 504.



S.B. 1153 (Con’t)

• Section 26.004, Education Code: Amended to provide that each school year, a
school district must notify a parent of a child receiving assistance from the
district, that the district is providing assistance, including assistance through
the use of intervention strategies.

• The notice must:
» (1) be provided when the child begins to receive the assistance for that school

year;

» (2) be written in English or, to the extent practicable, the parent's native language;
and

» (3) include: (A) a reasonable description of the assistance that may be provided to
the child, including any intervention strategies that may be used; (B) information
collected regarding any intervention in the base tier of a multi-tiered system of
supports that has previously been used with the child; (C) an estimate of the
duration for which the assistance, including through the use of intervention
strategies, will be provided; (D) the estimated time frames within which a report on
the child's progress with the assistance, including any intervention strategies used,
will be provided to the parent; and (E) a copy of the explanation provided under
26.0081(c).



S.B. 1153 (Con’t)

• Section 42.006, Education Code: Amended to require that
each school district report through the Public Education
Information Management System information regarding the
number of students enrolled in the district or school with
whom the district or school, uses intervention strategies.

• The School District must separately report the total number of
students provided aids, accommodations, or services under
the Rehabilitation Act.

• Effective Immediately



End of Presentation

Thank You!


