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LEWIS KINARD: All right. Well, we have 10:32. Cory, you want to check our role and make sure we have 

of a quorum?  

 

CORY SQUIRES: Mr. Johnson?  

 

VINCENT JOHNSON: Here.  

 

CORY SQUIRES: Ms. Bresnen?  

 

AMY BRESNEN: Here.  

 

CORY SQUIRES: Mr. Ducloux?  

 

CLAUDE DUCLOUX: Here.  

 

CORY SQUIRES: David Garcia? Mr. Hagen? V. Johnson?  

 

VINCENT JOHNSON: Here.  

 

CORY SQUIRES: Mr. Jordan?  

 

CARL JORDAN: Here.  

 

CORY SQUIRES: Mr. Kinard?  

 

LEWIS KINARD: Here.  

 

CORY SQUIRES: Ms. Nicholson?  

 

KAREN NICHOLSON: Here.  

 

CORY SQUIRES: We have a quorum.  

 

LEWIS KINARD: All right. Good. Thank you. Welcome, everyone. We are three fourths of the way 

through the - through the calendar year, right? So it's - there's not much left. A few meetings before the 

end of terms in December. I definitely want to thank everyone for continued feedback, comments. We 

see that as participation. So one of our main objectives in this committee has been to improve 

participation among the bar and the public. Everything that we get, we do read and we do factor in and 

think it is very important. Anybody who does plan to speak here today, please fill out a blue card and 

give it to Cory over there. Don't all rush up there at once. We'll get to everyone. And we typically start 

out with three minutes and then extend by questions if we need to. And if there's - if topics that we 

come to, we may want input from anyone in the room, then we'll give you a chance to talk then. So next 

on our agenda is approval of the minutes of last meeting. Has everyone had a chance to read those and 

do we have any corrections, comments or clarifications?  

 

CLAUDE DUCLOUX: I've - this is Ducloux. I've read them. I moved that they be approved.  

 

AMY BRESNEN: I second that.  
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CLAUDE DUCLOUX: We have a motion and second. Any discussion? All right. All in favor of approving the 

minutes as drafted, please say aye.  

 

ALL: Aye.  

 

LEWIS KINARD: Any opposed? Those are approved and you may post them as official minutes. We do 

typically have a little time here for any general feedback - anything that's not specifically on the docket. 

If we have anybody that's here to comment, talk, or help us understand anything, we appreciate the - 

any input. All right. Well, then we'll move on. Discussion of possible action - revised proposal on lawyer 

advertising rules. All right. This is an interesting topic. Deadline to vote on whether to recommend to the 

board is October 5th. So this is our last scheduled meeting within our time window. I - we spent a lot of 

time on this, and I do appreciate all the effort from everyone - the subcommittee through the full 

committee, reviewing, commenting - public has - and the bar membership have given us a lot to work 

from. A lot of people who know a lot more about these rules and work with them every day than I do 

have weighed in and given us a lot to go through. We've put together a pretty good package. I think it's, 

as far as I know, pretty close to being ready to act on. My only concern is that 7.07, which I just am 

concerned it may draw too much attention to itself, since we really are not changing anything about it. I 

think the only thing we do is change from public practice to pecuniary motive for practice. So I think it's 

going to be a challenge to fight against the perception that we've made a change on the trade name 

issue when we are preserving exactly what's in the rule today. So with that, do we have anybody who 

wants to talk, move, or comment on our advertising rules package today?  

 

CLAUDE DUCLOUX: I'd like to invite Dean Johnson to go through the latest changes. And I do want to 

say, Mr. Chair, for the record that I know, on behalf of our little subcommittee, Amy and Dean - he 

deserves a lot of credit. He has been - we've responded to so many hundreds of comments. And really, 

for anybody who might be out there listening, really trying to take and always seriously consider every 

suggestion that we have gotten. Clearly, they're not perfect, but they're a huge improvement. And that - 

like you said, that 7.07 has been the issue because the comments that we've gotten from some of the 

people were very much against it. Yet others are going, I think this is going to probably violate the First 

Amendment. So that's where we are on that. I am one of those minority, I guess, who says I don't see a - 

really - problem with trade names, even those who want to do silly sounding trade names. If that's the 

kind of lawyer you want to hire, let - who makes a - fun of himself, that's your choice, I suppose. But 

anyway, Dean, could you address our latest changes?  

 

VINCENT JOHNSON: Yes. We are really within sight of the finishing line. I think that, on the black letter 

rules, there are only three essentially housekeeping matters to address. On the page of the meeting 

packet, which is numbered in the lower right hand corner - page six - there are a few items that appear 

in yellow highlighting, and that is because we did not seem to come to a definite and firm conclusion on 

these provisions. The first part on this page six - it's numbered in the lower right hand corner - says that 

a lawyer shall not send a communication to a perspective if - two - the communication is designed to 

resemble a legal pleading or other legal document. I think that that language could stand just as it is and 

that we could include that in the draft and that it would not be problematic. If there were to be a little 

tweak to that provision, we could say, in the language of subsection two, the communication is designed 

to misleadingly resemble a legal pleading or other legal document. So we could insert the word 

misleadingly before resemble. That would certainly place us on very firm constitutional footing because 

the dividing line between what's permissible and what is impermissible is whether a statement is 

misleading. So we could add that word, although, if we don't have that word, I think that the provision is 
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still good and that it would be properly interpreted by authorities. So that would be the first issue to 

resolve of the three little housekeeping matters.  

 

LEWIS KINARD: Dean Johnson, this is Lewis. Is that already covered under 7.01(a)? I mean, are you 

saying this is belt and suspenders or - is this just belt and suspenders improvement or not - or 

necessary?  

 

VINCENT JOHNSON: I don't think it's necessary. I think you could leave two just as written.  

 

LEWIS KINARD: OK, great.  

 

CLAUDE DUCLOUX: Yeah. I think so too. I tried to work in the word misleading - designed to mislead the 

recipient, but you already have that in - the - we're all - the whole genre of these communications are 

misleading, you know? So - you know, again, that could be belt and suspenders, you could say designed 

to mislead the recipient by resembling, you know, a - I'm not sure it's necessary.  

 

LEWIS KINARD: OK.  

 

VINCENT JOHNSON: So anything further on this point before I take you to the next point?  

 

AMY BRESNEN: I think that Rick's about to call in. And I know he was very much participating in this 

conversation at the last meeting.  

 

RICK HAGEN: I'm on now.  

 

AMY BRESNEN: OK. Rick, we're talking about the party invitation situation, where there's a - you know, 

something that looks like a legal document that is sent out, but it's not a legal document.  

 

CORY SQUIRES: It's on page six of the meeting packet, Rick.  

 

VINCENT JOHNSON: Yeah, in the - numbered in the lower right hand corner. There are different 

numbers in the upper corners.  

 

RICK HAGEN: I had court this morning, so I apologize I'm late.  

 

LEWIS KINARD: It's all right. Thank you for joining.  

 

RICK HAGEN: What page are we on?  

 

VINCENT JOHNSON: We said number six - it's numbered in the lower right hand corner in the meeting 

package.  

 

LEWIS KINARD: 7.03(c)(2).  

 

RICK HAGEN: Got it.  

 

AMY BRESNEN: Claude, did you say that you were fine with it?  

 



CDRR Public Quarterly Meeting 09-03-2019 
 

Page 4 of 35 

 

CLAUDE DUCLOUX: Well, yeah - oh, I'm sorry. The question, Rick, is whether or not that needs to be 

more clearly that that document is - it's designed to mislead someone by resembling a legal pleading or 

other document. That would sort of eliminate the people who are just sending Christmas cards that look 

like subpoenas and things like that rather than somebody attempting to get business by resembling a 

legal document. But we talked about that the whole basis of this is 701(a) and it has the word 

misleading in it - mislead in there. So we're wondering whether or not we need to add something that 

says, like, the communication is designed to mislead the recipient by resembling a legal pleading or, you 

know, something like that.  

 

VINCENT JOHNSON: Well, just to test the waters here, I will make a motion to - in 7.03(c), to add the 

word misleadingly before the word resembles so that it would read the communication is designed to 

misleadingly resemble a legal pleading or other a legal document. So that would be my motion and we'll 

see if anybody seconds it and if anybody wants to vote on it.  

 

CLAUDE DUCLOUX: Just thinking, would that be a split infinitive - two misleading? Designed, 

misleadingly, to resemble.  

 

AMY BRESNEN: Hey, Rick, can you hear the discussion?  

 

RICK HAGEN: Yes. I'm looking at that. And right now I like the professor's motion.  

 

VINCENT JOHNSON: So that's a second.  

 

CLAUDE DUCLOUX: How about putting misleading...  

 

VINCENT JOHNSON: I like that.  

 

CLAUDE DUCLOUX: ...How about putting the word misleadingly before the word designed? It's 

misleadingly designed to resemble a legal pleading or other legal document. Rather than splitting that 

infinitive.  

 

VINCENT JOHNSON: I would take that as a friendly amendment.  

 

LEWIS KINARD: OK. So we have an amended motion and second. Any other discussion on this effort 

should not be misleading? (LAUGHTER)  

 

VINCENT JOHNSON: No. I like it.  

 

LEWIS KINARD: All right. All in favor of the change - adding misleadingly before designed in 703(c)(2), 

please say aye.  

 

CLAUDE DUCLOUX: Aye.  

 

LEWIS KINARD: Any opposed say nay...  

 

RICK HAGEN: Aye.  

 

VINCENT JOHNSON: Aye.  
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KAREN NICHOLSON: Aye.  

 

LEWIS KINARD: ...I'm sorry. I - thank you. Any opposed say nay. All right. We will add misleadingly before 

designed.  

 

RICK HAGEN: (Inaudible).  

 

LEWIS KINARD: Yeah, Claude can send out invitations now. I - actually, I thought it was Tim, but anyway. 

So next is - Dean Johnson, you got another one in C(3) I think?  

 

VINCENT JOHNSON: Yeah, so the next - move further on down on the same page. So 7.03(d)(3). We had 

cleaned up the exceptions to the requirement that the communication be labeled as advertisements to 

include where a person has a close - family, close personal, or private - or business or professional 

relationship with a lawyer, or a person who is known by the lawyer - could be an experienced user of the 

type of legal services involved for business matters - or a person who is being contacted about eligibility 

for government benefits. And I think the only question we had there was with regard to that - the tail 

end provision, under the Roman numeral four, the exception for a person who is being contacted about 

eligibility for government benefits. I think that's fine the way it reads. I don't think it's problematic and it 

could say it this way.  

 

RICK HAGEN: I have a question. (CROSSTALK)  

 

RICK HAGEN: I'm sorry.  

 

KAREN NICHOLSON: I was just saying I do too, now what was yours and then I'll come in with mine.  

 

RICK HAGEN: OK. Can someone to give me an example of a communication designed for eligibility for 

government benefits? What would that look like? Under what circumstances?  

 

VINCENT JOHNSON: Yeah, I can't do that. This was suggested by somebody else, I don't know what they 

were thinking.  

 

LEWIS KINARD: Sure, I can give you a couple. After a hurricane, there may be some groups setting up 

disaster - maybe disaster relief centers, helping people understand what their eligibility for FEMA 

benefits would be. You might see people talking about - let's say, to homeless encampments, describing 

- advertising how to become eligible for Social Security disability that may help them get off the streets. 

Government benefits could also extend to federally and state-funded legal services - so saying that 

you're eligible for free legal assistance in certain matters if you're qualified would also be a written 

communication that would be in that category.  

 

RICK HAGEN: Is there a circumstance where a lawyer in private practice was soliciting business that 

related to government benefits? So hire me and I can enhance your Social Security - or whatever the 

benefit might be. Because what I'm hearing is we're trying to cover disaster relief scenarios, but I'm 

thinking beyond that and I just don't practice that area of law. But if I'm a lawyer and I'm - my intent and 

purpose is to seek a new client but the clients know I'm seeking this to enhance their government 

benefits - is that a loophole or am I wrong?  
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LEWIS KINARD: I think it is. I think half the yellow page ads you see out there talking about Social 

Security would probably fit under this exception.  

 

AMY BRESNEN: And if you're a family lawyer and you specialize in disabled adults, it seems like that 

would fit under...  

 

LEWIS KINARD: Maybe, yeah.  

 

AMY BRESNEN: ...That loophole.  

 

KAREN NICHOLSON: Well, that was my question exactly. This is Karen Nicholson. This came from a public 

viewpoint. It seems to me that we're opening a big can of worms. Because an unsophisticated person 

may or may not realize that this is just - you're eligible for benefits, they may think they need to contact 

the lawyer and have the - I'm uncomfortable with this, so what - if people could give me some really 

good reassurance that it's OK.  

 

LEWIS KINARD: I don't remember. And Dean Johnson, I don't recall where this originated, but I think one 

of the intents of at least one of the commenters was making sure that we didn't squelch the ability of 

the nonprofit legal assistance providers to advertise their services, not necessarily for something 

specific.  

 

VINCENT JOHNSON: But I think we do a very good job at various points in the text of the rules and in the 

comments of making clear that those types of nonprofit providers are not subject to the rules on 

advertising and solicitation of communications because they're not providing - because they're not 

motivated financially by pecuniary gain. Let it - I do think roman numeral IV is somewhat unclear as to 

what it's aiming at. I think that a good deal of what it would be reaching is being reached by our 

definitions of advertising and solicitation communications as requiring conduct substantially motivated 

by pecuniary gain. So I think we could eliminate roman numeral IV, and to test the waters on this I 

would make a motion that the language in 7.03(c)(3) be amended so that after the language in roman 

numeral II, after the semicolon there is the insertion of the word or and in Roman numeral III that a 

semicolon and the word or at the end of that provision be replaced by a period and that roman numeral 

IV be deleted, the entire text of Roman numeral IV.  

 

AMY BRESNAN: Second.  

 

CLAUDE DUCLOUX: Amy beat us all to second it. And let me remind you in argument in support of that 

point. Look at rule 705(a), we have already protected bona fide nonprofit legal aid organizations that 

they are exempt from these requirements from having to do that. So if you look at on page 8, 705(a) this 

is that exemption, I think, that was intended to be covered, is that different?  

 

LEWIS KINARD: It says you're exempt from the filing requirements for 704, that's a limited exception. So 

let me - just to walk through this and we've got a motion to second for discussion. I just want to make 

sure how do I tie 703(c) to the definition in 701(b)(2) because I don't see solicitation communication in 

703.  

 

VINCENT JOHNSON: There are some provisions in the draft that speak simply about a communication 

related to the availability of legal services. And so provisions that are triggered by the word 
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communications are potentially broader than when we have used the word advertising or solicitation 

communication.  

 

LEWIS KINARD: So Brad?  

 

BRAD JOHNSON: I was just going to add to that, I mean, pretty much what you just said. I think this was 

a change, as Dean Johnson was just describing, that was made more recently. But you're correct, it was 

changed from the term - using the term solicitation to just communication. And I recall - I believe that 

was done so that the C1 provision about coercion duress and so on would be broader and capture, you 

know, all types of communications. So I think you're right that there's not a nexus as it's currently...  

 

LEWIS KINARD: Yeah. So what I don't see is that the 701(b)(2) exception or - is tied to 703. And I get 

that's what our intent is, but I'm just not seeing it there. And I think Claude, that - I think that 705 seems 

narrowly limited to 704 filing requirements.  

 

BRAD JOHNSON: Now one option could be to insert that type of language as another, you know, 

subsection or tack it on the end of the work if you wanted to, you know, include language about the 

pecuniary motivation.  

 

LEWIS KINARD: Well that's why they call this deliberation. So...  

 

VINCENT JOHNSON: Can we have that language in 7.03(c), in the first provision where we would, you 

know, follow the language as it now reads. A lawyer shall not send, deliver or transmit or knowingly 

prevent or cause another person to send deliver or transmit a communication and then insert the word 

substantially motivated by pecuniary gain to a prospective client.  

 

LEWIS KINARD: OK and...  

 

VINCENT JOHNSON: Now we know - we don't. No, we don't want to do that because then it narrows the 

reach of the C1 which is the prohibition against overreaching that would say you can only - you're only 

prohibited from overreaching if you're substantially motivated by pecuniary gain. I think we want to say 

quite broadly that you can't engage in coercion, duress, overreaching, intimidation or undue influence in 

any communication with prospective clients.  

 

LEWIS KINARD: So are we perhaps working too hard to bend a record that in - that C1, maybe it deserves 

to be its own subpart D. And the others, the rest - if the rest of the list is fine under C as a solicitation 

communication, then maybe - so not send, deliver or whatever a communication that involves coercion 

deserves to stand on its own.  

 

CLAUDE DUCLOUX: So how would we? How are then?  

 

VINCENT JOHNSON: Yeah I think it's too late to start that kind of restructuring. Like that rule about no 

overreaching, undue influence or duress, I think that's just hugely, hugely important.  

 

LEWIS KINARD: I think it is important.  

 

VINCENT JOHNSON: There's a little, teensy weensy formation about eligibility for government benefits. I 

guess I could lop that off and not worry about it and not feel like we've done anything dangerous.  
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CLAUDE DUCLOUX: Yeah.  

 

VINCENT JOHNSON: And I don't think anything like that appears in the model world of professional 

conduct.  

 

LEWIS KINARD: No, I'm all for taking out romanette IV under (c)(3). That's - that isn't my concern at all. 

My concern is that everything else has to be marked advertisement whether or not substantially 

motivated by a pecuniary gain because of the way we've written C. And I think we've just basically re-

broadened and undone the exception under 701(b)(2) and that's where my objection is.  

 

CLAUDE DUCLOUX: Do we define perspective?  

 

VINCENT JOHNSON: Yeah, I know I think that would be, you know, a major rethinking of the provisions 

and how they fit together. I would just stand with my motion to lop off IV. I don't know if anybody 

seconded that.  

 

AMY BRESNEN: I did.  

 

LEWIS KINARD: We did get a second.  

 

KAREN NICHOLSON: Yes.  

 

VINCENT JOHNSON: Good.  

 

LEWIS KINARD: All right, so currently the motion is to make the change in (c)(3) as directed will make it 

one, two 2 or three, deleting four. Any other discussion on that? That's the specific motion right now 

surgically altering (c)(3). All in favor of that change please say aye.  

 

COMMITTEE: Aye.  

 

LEWIS KINARD: Any oppose, nay? All right. We have that change.  

 

VINCENT JOHNSON: OK, we could go on to the page number in the lower right hand corner, which deals 

with Rule 7.06.  

 

LEWIS KINARD: OK, 706.  

 

VINCENT JOHNSON: So in 7.06 on page 10, it has three places where 7.03 has been highlighted. And 

that's just because there had been an error referring 7.04 so I don't think there's anything substantive 

that changes here. It just corrected corrects an error in the drafting. And so I don't think we need to take 

any action on that. I just wanted you to know that that correction was being. And so it stands parallel to 

the provisions of the current Texas rule now as corrected.  

 

LEWIS KINARD: So your proposal is to make it 7.03?  

 

VINCENT JOHNSON: Yes.  
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LEWIS KINARD: OK.  

 

CLAUDE DUCLOUX: And you don't think we need to have a motion for that because it's just a correcting 

error.  

 

VINCENT JOHNSON: I'll go ahead move that and that I'll second it.  

 

CLAUDE DUCLOUX: OK, I'll move it so that can be corrected to say 703.  

 

LEWIS KINARD: All right.  

 

VINCENT JOHNSON: Second.  

 

LEWIS KINARD: And it's in three places in 706. All right - and any discussion - all in favor of that change in 

706, say aye.  

 

COMMITTEE: Aye.  

 

LEWIS KINARD: Any opposed, nay? OK, good. Dean Johnson, do you have anything else?  

 

VINCENT JOHNSON: No, I think we have - I think we have a complete, coherent, proposed set of rules 

role that the new proposed rule - 7.01 to 7.07. I think we are ready to vote on this  

 

LEWIS KINARD: All right. Well, I don't. I disagree on the 703(c) issue. I think that the coercion duress 

overreaching intimidation needs to be pulled up to a letter level, the subpart level and that the 

solicitation communication needs to be added to C so that the rest of that (c)(2) and three are tied to 

solicitation communications as defined in (b)(2). I think it's going to create a problem that we're not 

intending. And I think there's a large section of the bar it's going to be a little upset about that if we're 

not careful. I don't think there's any reason...  

 

VINCENT JOHNSON: Yeah, I disagree.  

 

LEWIS KINARD: ...I don't think there's any reason for us to draw that battle and create the problem.  

 

AMY BRESNEN: So what would it look like?  

 

LEWIS KINARD: It would just make - take (c)(1) and make I think the organizational changes helped a lot. 

I like those roadmap, type of, subheadings.  

 

CLAUDE DUCLOUX: Yes.  

 

LEWIS KINARD: We don't need to take action on these, just as a reminder, comments aren't passed, or 

approved by this committee. We're just recommending them. We do have - we're not on the same 

timeline, I guess, is the main thing. So we can come look at these. We can continue to work on them. 

Comments can be submitted and suggested to the court who will issue them after, and assuming the 

rule passes, the referendum and the court approves them. Was there any changes in there, Dean 

Johnson, that we weren't already expecting, or might cause concern or discussion.  
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VINCENT JOHNSON: No, I - I - I think these - the changes in the comments are essentially minor, 

eliminating some redundancies. Just - just the general plea - I'm sorry. I don't recall anything that was 

substantively important.  

 

LEWIS KINARD: Okay great.  

 

RICK HAGEN: Maybe seen a typo on page 12, under unjustified expectations. The first thing is- the 

second time the word, it, appears.  

 

CLAUDE DUCLOUX: Which - which comment, Rick?  

 

RICK HAGEN: I'm - I'm sorry. Unjustified expectation.  

 

CLAUDE DUCLOUX: Okay.  

 

VINCENT JOHNSON: Yes, you're right. So - So let's eliminate that gap at the end of the first sentence of 

comment six on page 12.  

 

LEWIS KINARD: OK. Anything else?  

 

RICK HAGEN: Also, on - on 8-15 and under comment eight, I had written there, the words, boldface, and 

it should just be one word, boldface, followed by a comma.  

 

LEWIS KINARD: OK.  

 

AMY BRESNEN: Where's this?  

 

LEWIS KINARD: Boldface is about the fourth line. All right. Anything else? Thank you for your work on 

that. We appreciate it. All right. We'll still stay tabled on the change to 703, then move on to our next 

topic on the agenda, discussion of possible proposed action on Rule 3.02 of the Texas Rules of 

Disciplinary Procedure. Claude and Rick, I think y'all been working on this and would certainly like to 

hear your update.  

 

CLAUDE DUCLOUX: Well, Seana gave, as you recall from the last time - Seana Willing, who's CDC, is here 

with us today, and I - I spoke to her just briefly before the meeting, because I - I got this and I - I like this. 

It's very easy to implement. Remember, the old rule made it so that they had to appoint somebody way 

outside the whole administrative judicial district, which means lots of times a judge would have to come 

from very far away to handle a case. It seems, it was unduly, complicated. So the proposal, that we 

received recently from Ms. Willing's office and her, is simply the Supreme Court can appoint an active 

district judge who doesn't reside in the county, or judicial district, where the respondent resides, or 

maintains the respondent's office. And they've also made it consistent with recusal procedure will be 

pursuant to the Texas Rules of Civil Procedure. And I've looked over those rules again, and so they put 

the - that they'd have to do it in 60 days because there wasn't a particular rule that would apply to this 

sort of proceeding and the rules of civil procedure. And if you'd like to hear, Seana is here today - if you 

want to.  

 

RICK HAGEN: I'd like to hear from her.  
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LEWIS KINARD: OK.  

 

CLAUDE DUCLOUX: All right.  

 

LEWIS KINARD: Ms. Willing?  

 

CLAUDE DUCLOUX: Come on up. Take that mic.  

 

LEWIS KINARD: Thank you for coming. We appreciate all you've done. This has been very helpful 

information. So it's a perspective we don't all have.  

 

SEANA WILLING: Right. Well, good morning and thank you for considering this proposed change. This 

draft is for proposal one. We had a second proposal as an alternative that would take the assignment of 

the judge out of the Supreme Court's hands, and place it with the presiding judges of the administrative 

judicial regions, and that's still an option for y'all to look at. We didn't have a proposed draft to present 

today because  

 

LEWIS KINARD: I think the organizational changes helped a lot. I like those roadmap, type of, 

subheadings.  

 

CLAUDE DUCLOUX: Yes.  

 

LEWIS KINARD: We don't need to take action on these, just as a reminder, comments aren't passed, or 

approved by this committee. We're just recommending them. We do have - we're not on the same 

timeline, I guess, is the main thing. So we can come look at these. We can continue to work on them. 

Comments can be submitted and suggested to the court who will issue them after, and assuming the 

rule passes, the referendum and the court approves them. Was there any changes in there, Dean 

Johnson, that we weren't already expecting, or might cause concern or discussion.  

 

VINCENT JOHNSON: No, I - I - I think these - the changes in the comments are essentially minor, 

eliminating some redundancies. Just - just the general plea - I'm sorry. I don't recall anything that was 

substantively important.  

 

LEWIS KINARD: Okay great.  

 

RICK HAGEN: Maybe seen a typo on page 12, under unjustified expectations. The first thing is- the 

second time the word, it, appears.  

 

CLAUDE DUCLOUX: Which - which comment, Rick?  

 

RICK HAGEN: I'm - I'm sorry. Unjustified expectation.  

 

CLAUDE DUCLOUX: Okay.  

 

VINCENT JOHNSON: Yes, you're right. So - So let's eliminate that gap at the end of the first sentence of 

comment six on page 12.  

 

LEWIS KINARD: OK. Anything else?  
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RICK HAGEN: Also, on - on 8-15 and under comment eight, I had written there, the words, boldface, and 

it should just be one word, boldface, followed by a comma.  

 

LEWIS KINARD: OK.  

 

AMY BRESNEN: Where's this?  

 

LEWIS KINARD: Boldface is about the fourth line. All right. Anything else? Thank you for your work on 

that. We appreciate it. All right. We'll still stay tabled on the change to 703, then move on to our next 

topic on the agenda, discussion of possible proposed action on Rule 3.02 of the Texas Rules of 

Disciplinary Procedure. Claude and Rick, I think y'all been working on this and would certainly like to 

hear your update.  

 

CLAUDE DUCLOUX: Well, Seana gave, as you recall from the last time - Seana Willing, who's CDC, is here 

with us today, and I - I spoke to her just briefly before the meeting, because I - I got this and I - I like this. 

It's very easy to implement. Remember, the old rule made it so that they had to appoint somebody way 

outside the whole administrative judicial district, which means lots of times a judge would have to come 

from very far away to handle a case. It seems, it was unduly, complicated. So the proposal, that we 

received recently from Ms. Willing's office and her, is simply the Supreme Court can appoint an active 

district judge who doesn't reside in the county, or judicial district, where the respondent resides, or 

maintains the respondent's office. And they've also made it consistent with recusal procedure will be 

pursuant to the Texas Rules of Civil Procedure. And I've looked over those rules again, and so they put 

the - that they'd have to do it in 60 days because there wasn't a particular rule that would apply to this 

sort of proceeding and the rules of civil procedure. And if you'd like to hear, Seana is here today - if you 

want to.  

 

RICK HAGEN: I'd like to hear from her.  

 

LEWIS KINARD: OK.  

 

CLAUDE DUCLOUX: All right.  

 

LEWIS KINARD: Ms. Willing?  

 

CLAUDE DUCLOUX: Come on up. Take that mic.  

 

LEWIS KINARD: Thank you for coming. We appreciate all you've done. This has been very helpful 

information. So it's a perspective we don't all have.  

 

SEANA WILLING: Right. Well, good morning and thank you for considering this proposed change. This 

draft is for proposal one. We had a second proposal as an alternative that would take the assignment of 

the judge out of the Supreme Court's hands, and place it with the presiding judges of the administrative 

judicial regions, and that's still an option for y'all to look at. We didn't have a proposed draft to present 

today because I wanted the presiding judges to discuss it and give me some ideas as to whether or not 

the proposal that I sent them - if I'm missing something that might be problematic - and just for them to 

give me feedback as to whether, it's feasible for the system to be changed in that - in that sense. And so 

that may be something that, after their meeting today at the Annual Judicial Conference in San Antonio, 
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they may give me some feedback that I can share with you, but this proposal, one, just seems to be the 

simplest and easiest to implement. If there was something that you were interested in. And we haven't 

spoken to the court to see if this was something that they were looking at, and when they asked for us 

to - for you all to look at, maybe changing the rule, and so this may be what - this may be exactly what 

we're looking for or they may, maybe, want to have the presiding judges takeover. I don't know, but - 

but that's something that can come to your next meeting, probably.  

 

CLAUDE DUCLOUX: And just by way of perspective, again, we're not talking about 30 of these orders a 

year, or any of those -  

 

SEANA WILLING: Not anymore.  

 

CLAUDE DUCLOUX: Fewer and fewer lawyers are seeking the good in having their disbarment case 

public.  

 

SEANA WILLING: Yeah. So just in the last year, with the full year of implementation of investigatory 

hearings, after the rules were changed by the Supreme Court, it's gone down by 34%, the number of 

elections to district court, as well as, just at, you know, elections. Period. Cases are getting resolved 

sooner so, the court's not going to see nearly the number of assignments that it had over the last several 

years. Certainly. But it's still - they're still happy to do it. So.  

 

LEWIS KINARD: Well, they've got to go, so my question is, where does this make the most sense to 

occur? And mechanically, what does it take to implement? If you'd made a change, I guess, there'd be a 

lot more inquiry and input we'd need to get before we went with that direction. That's very helpful. 

Anybody have questions to Ms. Willing, while she's here? Is there anything you think we might not have 

considered on these changes that you saw an opportunity, or a need for?  

 

SEANA WILLING: I think in the memo that I presented to you all - I think, in June - you know, there were 

quite a few issues that we wanted you to look at, at the same time that you were looking at this rule, 

and we sort of put it in this one. You know, you wanted to eliminate the term objection from the rules 

since it doesn't make sense if you have an active judge that a litigant would have the opportunity under 

the government code to object - seen in conflict and superfluous, so - so we put that in there just to 

address that. I think that the other changes that we would, you know, if - if it were to be something that 

the presiding judges took over entirely - and this is why you'll see 3.01 and 3.03 included in this draft, 

even though there are no changes. There would be changes to those rules if the assignment was taken 

over by the presiding judges, so that's just - sort of just holding those two there for proposal two. But I 

think - the other thing we've clarified, because it wasn't clear from the current rules is, you know, kind of 

how this motion to recuse or disqualify would be filed. Who would it be filed with? Under the rules of 

civil procedure, it would go to the clerk of the court, which doesn't really work in these situations and so 

we did try to change that and make it clear that the parties seeking recusal and disqualification would 

file a verified motion with the appointed judge, and then the appointed judge would then follow the 

procedural rules under 18A and B, either voluntarily recusing - in which case, the Supreme Court would 

make a new assignment - or if they didn't voluntarily recuse, then it would go to the presiding judge for 

a decision. You know, if the motion met the requirements of the rules, there'd be a hearing. If not, the 

presiding judge could make the determination on the motion just based on what was filed. So - So I 

think it makes it clear how that process will - will follow.  

 

LEWIS KINARD: Okay great. Claude? Rick?  
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CLAUDE DUCLOUX: Yeah. I - We're just waiting. They're going to - the presiding judges are meeting 

today. So let's wait until we get their feedback of what they - which direction they'd like to go with, just 

handle it in-house, handle these things through the Supreme Court. They're the ones having to do that, 

so - but this is great, this is a nice easy streamlined rule that makes it a lot less burdensome on the 

judges who are appointed by the court.  

 

LEWIS KINARD: All right. Why don't we just continue this as an agenda item next time, get an update 

then, see where we go from there? Thank you so much for your help.  

 

SEANA WILLING: Thank you.  

 

CLAUDE DUCLOUX: So Brad, I see, I just got an email.  

 

CLAUDE DUCLOUX: from Brad Johnson.  

 

BRAD JOHNSON: He did. So I just sent over the amendment that was on the table. But it only includes 

7.03, but that's the only rule we're really talking about right now that reflects the suggestive language 

that would now be in new subsection C and moves everything else down. So if you want to make sure 

the language looks like what was suggested, I think it should.  

 

CLAUDE DUCLOUX: Yeah, this is exactly...  

 

LEWIS KINARD : It's still going through a scan.  

 

AMY BRESNEN: Here.  

 

BRAD JOHNSON: And then in subsection D, I added the term - the word - solicitation, so that it would 

match.  

 

LEWIS KINARD : That's exactly what I was talking about. Thank you.  

 

CLAUDE DUCLOUX: So that looks pretty good.  

 

KAREN NICHOLSON: Yes, thank you.  

 

BRAD JOHNSON: And I will - if...  

 

BRAD JOHNSON: Now checking out, I don't believe there's any cross-references for those subsections, 

any other rules.  

 

LEWIS KINARD : OK. Any other question, discussion? I guess we'll un-table this one now. Motion - I can't 

remember, do we have a second? I think we had a second. We're in discussion mode on the motion to 

make this change that Brad just sent out.  

 

CORY SQUIRES: I think this cures just exactly the issue that you were talking about, Mr. Chair, so it's 

good.  
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KAREN NICHOLSON: Yeah, I like it a lot. I think it's - I'm an unsophisticated type of person, and it is clear. 

So yeah, I like it.  

 

LEWIS KINARD : All right. All in favor of this change as drafted by Brad, please say aye.  

 

LEWIS KINARD : Any opposed, nay.  

 

BRAD JOHNSON: Just for our records, who is the seconds?  

 

AMY BRESNEN: That's what I was - did someone actually second?  

 

LEWIS KINARD : I couldn't remember who said it, I heard it.  

 

BRAD JOHNSON: While we're on this subject, before we move on, looking back through the draft 

comments that Dean Johnson sent. We can adjust the cross-references accordingly. I think in comment 

14, there's a reference to...  

 

LEWIS KINARD : Well, I figured the comments would have to be tweaked after this anyway, so - that's 

correct. We can do that as we move through the process. OK. Anything else on the advertising rules that 

we need to talk about, take up, work on, deliberate about?  

 

CLAUDE DUCLOUX: What motion do we need to send them on now?  

 

LEWIS KINARD : I think about that.  

 

CLAUDE DUCLOUX: Pardon?  

 

LEWIS KINARD : I think that's about it.  

 

AMY BRESNEN: But that would be a separate motion though, right?  

 

LEWIS KINARD : Yeah, it's a new motion.  

 

BRAD JOHNSON: Motions are recommended to the board, if there's no more amendments that you 

want to discuss at this time.  

 

AMY BRESNEN: Before we take this vote - and I'm really excited about it by the way - with regard to the 

trade name issue. Can there be some sort of social media push? Because, frankly, it's the younger 

lawyers who are going to have a problem with the continued prohibition. We're not changing anything, 

but it - I get the feeling that it's, you know, that it's the lawyers under 45. And those are the ones who 

are on social media the most. So can - is there some way that we can go ahead and get out in front of 

the hysteria about continuing the prohibition?  

 

LEWIS KINARD : And I think that on that angle it really is that it's not that it's foreclosed, it's not that the 

issue won't be addressed, it's just that it's not being changed in this package at this time. And so I 

actually wonder if concurrent or shortly after sending this package on, we initiate on that topic and 

indicate that it is actually being addressed. But they aren't required to go yet. So I guess there's a lot of 

changes in the package today that we're looking at that are, in some sense, really cleanup and 
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modernization. In another sense, really just trying to kind of right size the advertising rules to what's 

going on in the world around us and the Bar's needs, especially those who do rely on solicitation 

communications for their practices. But that issue is worth a separate discussion. I think that issue is 

worth a separate approach, and I have absolutely no problem with us taking it up. But if - what can we 

do - communicate - that we are seriously going to look at it, we just didn't want to slow this one down 

for that topic.  

 

CLAUDE DUCLOUX: I think that's a good approach. Say look, we did not make any change. We are now 

going to initiate so we can discuss this separately because there is a lot of passion about that. But what 

we have in the advertising rule packet is not a change, it's what it is now. If you look through in our 

packet today and you see, again, the comments, the younger lawyers, I would think, even  

 

CLAUDE DUCLOUX: older ones like Harry Tindall are saying, this is just, you know, probably a First 

Amendment issue, so...  

 

LEWIS KINARD: And, you know, if it is, it's there already.  

 

CLAUDE DUCLOUX: Right.  

 

AMY BRESNEN: Right.  

 

LEWIS KINARD: So, we didn't start that fire. So, I think that's a great idea, Amy, I really do. We can get 

Cory to walk around with a sandwich board even - on the streets.  

 

CLAUDE DUCLOUX: We didn't change this trade name issue.  

 

LEWIS KINARD: It's - there's no change.  

 

CORY SQUIRES: Lewis, I think it's been discussed, like, given that the committee could possibly move to 

look at this, it may be awkward to send something to the board and to the court that the committee is 

already considering reviewing further into the future. If we don't make any changes to it, does it have to 

be on the ballot at all?  

 

CLAUDE DUCLOUX: Well, it's got to be within the rules.  

 

LEWIS KINARD: Not sure what you're saying...  

 

CORY SQUIRES: I don't think 7.01 has to be within the ballot if we're not adding changes to it.  

 

LEWIS KINARD: Well, we are changing 7.01 linguistically. There is a lot of grammar cleanup, there is a 

terminology reconciliation. And that - but the prohibition itself, other than changing from private 

practice to, wherever it was...  

 

BRAD JOHNSON: We actually left that.  

 

BRAD JOHNSON: Oh, do we leave it back to private? Okay, gains still.  
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CORY SQUIRES: I just think it should be considered that, I don't know how the board or the court would 

handle that situation if something comes to them that could be...  

 

LEWIS KINARD: I know. We already know that some people perceive us as now prohibiting something 

that's already prohibited. I think that's valid, but I don't know. At this stage it's either send it to the 

board recommended as amended today, or vote to not send it, in which case we either need to 

reinitiate or petition for an extension. Now, here's the thing about the process, and this is probably our 

most contentious submission through the process. The process is that it goes to the board, the board 

can send it back, right? The board could pass it on, send it to the court. The court can decide not to 

move ahead with a referendum on that. There are all kinds of outcomes that can come out of this, but at 

some point we've got to get something to them. And it may just go all the way up through referendum 

and then it may not pass. So once passed, I guess the Supreme Court can then decide whether or not to 

reject the whole thing, even if it's passed by the bar.  

 

AMY BRESNEN: Is there a sense of what the court will do with it in it's - I mean - the way it's currently 

written? Does anyone have a sense?  

 

CLAUDE DUCLOUX: I don't think they know.  

 

LEWIS KINARD: My sense is that the trade name issue is one of those thorny topics where they don't 

want to comment in advance of a case that may come before them. And so, we probably won't hear a 

lot of real clear - unless we get a written request or a rejection or opinion on it. But then, of course, we 

also have the whole enforcement issue. It may be that the language stays in there and no one ever has 

an ability to challenge it, because no one's being disciplined for violating it. I'm not commenting on that, 

but I'm just saying that sometimes rules are unofficially changed through practice, and perhaps after 

some time it won't be such a controversial change. So maybe you're right, maybe we don't immediately 

initiate. Maybe we just see where this goes and then decide. I didn't mean we can't initiate and, you 

know, work on it for a while. We have a lot of options.  

 

CARL JORDAN: I'd like to add, Brad included some comments that I hadn't seen before. They did make us 

list them. But in our current package, there are comments from lawyers that have unusual surname and 

that there is some very thought-provoking comments in there that I encourage everybody to look at that 

because it really opened my eyes. I know typically foreign last names with research that talks about their 

ability to succeed with an unusual last name, and the disadvantage it puts them at, that I never 

considered that before, and its causing me to rethink the positions I've had earlier.  

 

AMY BRESNEN: What page of the packet are you specifically talking about?  

 

CARL JORDAN: There was a comment by Aaron Von Flatern. Barbara Dunnley had a good comment, 

she's an old - I'm sorry - she's an experienced lawyer. And her comment was how silly it is that I can't say 

Dunnley family law. But Adam Mila Finik wrote a letter, that's the third article...  

 

CLAUDE DUCLOUX: Yeah, that's at page 53.  

 

RICK HAGEN: If that's what that believes, it really is.  

 

BRAD JOHNSON: On page 38, there was some discussion about surnames - that Rick was just mentioning 

- page 53 was the letter.  
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CLAUDE DUCLOUX: Yeah, well it points out 47 of the states allow it.  

 

RICK HAGEN: Yeah, page 38 got - has a pretty similar type of comment.  

 

LEWIS KINARD: Well, and to those points I don't think that any of us has said that there's not a need for 

discussion and consideration of a change there. We've just been consistent with - that's not the lightning 

rod we want on the top of this package. In that - and you know, what if - what can we do to get other 

changes that are probably impacting the bar a lot more directly today than that? I don't know. I don't 

know of anybody that has petitioned and requested to use something - it's been denied, and then - I just 

don't have that kind of a feedback or background. But I think it's...  

 

AMY BRESNEN: would it be hard to get that information? And I don't want to delay the vote, I just think 

it would be interesting to know...  

 

LEWIS KINARD: It would be interesting.  

 

AMY BRESNEN: ...how many complaints there are.  

 

BRAD JOHNSON: About the trade name issue? And just generally speaking off the top of my head, I 

know that this - I believe this more commonly comes up in the advocate process. When someone 

submits their website, or their letterhead, you know, that type of thing to ad review - I'm not part of 

that process, so I don't understand it - but I suspect a lot of people may receive feedback that as it's 

submitted this can't be approved because it uses a trade name, I don't know. It's probably safe to say it's 

something that comes up less often in light contexts.  

 

LEWIS KINARD: We should probably have the ad review committee send someone in to talk to us about 

that at some point. Well, valid points - and again, if this thing does come back to us, it may be because 

we have not left 701 enough alone for now. But, at some point that topic has gotta be raised. I mean, it's 

being raised. We didn't raise it. So, I would say, you know, we're open to any motion today and decide, 

other than just for exhaustion, what - is there a reason to move it forward to the board?  

 

AMY BRESNEN: Is there a reason not to move forward?  

 

LEWIS KINARD: No, to move it. Should we go and move the package? Or are we just so tired of talking 

about it? Do we want to send it without talking further? Do we want to keep it, work on it some more?  

 

AMY BRESNEN: What - why would we work on it if we were going to work on it some more? I mean, if 

we're not going to change the trade name issue, then why wouldn't we not just go ahead and vote to 

send it?  

 

CARL JORDAN: This is Carl. Can we take a look again at branch rework of 703cd? Conceptually, I'm all on 

board with this, but I'm a little bit concerned with putting solicitation into the new 703d. When you look, 

then, at 703d2, which has to do with advertisements, and it seems like we may be creating a confused 

situation there, because we're limiting d - the solicitations, which are different from advertisements - 

and yet, d2 is supposed to be targeted, I think, to advertisements. Y'all see what I'm getting at there?  
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LEWIS KINARD: So, if I'm following Carl, if you look at 703a2 - defines solicits as making a solicitation 

communication, which is defined in 701b2. And then you go to 703 - and you're saying d?  

 

CARL JORDAN: The new d. That's what I had...  

 

LEWIS KINARD: So - right. So then, it says a solicitation communication - which is the same definition 

under 701b2. So, the new d...  

 

CARL JORDAN: The way that's written I would read d2 as requiring the labeling of a solicitation as an 

advertisement, and not necessarily requiring the labeling of an advertisement as an advertisement, 

since advertisement and solicitation communication are separately defined terms.  

 

BRAD JOHNSON: This is consistent with the current rule, 705, which deals with solicitations. It has that 

same requirement for written communications if they are intended to solicit employment - that If you 

can have a disclaimer that it's an advertisement - I assume part of the reasoning maybe the thought that 

it's easier for the public to know. You know, they see the word advertisement - that may mean more to 

them than the word solicitation. I also see Carl's points about, you know, how is this now not subjecting 

advertisements that you, you know, see on the side of the bus from having (Unintelligible) language? 

Because it is (Unintelligible) It Is consistent with her, so.  

 

LEWIS KINARD: Right, and you know, the current rules, I think, had sort of a differentiation between in-

person, direct, telephone - one-to-one type of communication versus something in the mail - now email. 

And there was a written versus oral sort of distinction - in broad sense, not specific. But I guess - Carl, 

walk me through what the fix would be, as you see that.  

 

CARL JORDAN: Well, I don't know. I've been thinking about that, and I think one fix would be to take 

solicitation out of the code - I think b1, arguably, that should apply to a solicitation communication or an 

advertisement, right? Then, on d2, it might say in the case of an advertisement, as defined here, and 

then finish with the rest of how it reads now.  

 

LEWIS KINARD: Can you envision a situation where an advertisement misleadingly resembles a legal 

pleading that isn't obviously an advertisement?  

 

CARL JORDAN: Well, I would think yeah, maybe. But I was thinking d - what is now d1 could apply to 

either. So, I suppose in communication or an advertising.  

 

BRAD JOHNSON: You know, that would be a new requirement that, you know, currently we don't have 

for Texas lawyer ads, generally speaking.  

 

LEWIS KINARD: What would be?  

 

BRAD JOHNSON: If every advertisement had to have a big, bold, advertisement on it.  

 

LEWIS KINARD: I don't - to me, I just think that an advertisement that's taken to the side of a bus, or a 

poster, or a billboard is an advertisement, and I think everyone knows that. So, I don't know if that's - so 

the design, or intent, of adding the word advertisement to something in the mail, or by email - and I get 

emails from large law firms saying lawyer advertising in the subject line, even if it's a subject...  

 



CDRR Public Quarterly Meeting 09-03-2019 
 

Page 20 of 35 

 

CARL JORDAN: I may have misunderstood. I mean, if the intent is to limit that labeling requirement - that 

advertisement labeling requirement to actual solicitation communications, then I'm fine with the way 

it's written now. I was really just raising the issue.  

 

LEWIS KINARD: No, I'm glad you did. And no, I think the intent is to put the label on something that may 

not obviously be so.  

 

BRAD JOHNSON: And this is another place, where, if you go back to propose 7.01, right? Where it's 

helpful to remember. And when you still can have any communication when it's misleading, whether it's 

on the side of the bus, or an email that you get, there is no valuable prohibition.  

 

LEWIS KINARD: I've always just believed that that requirement to put the tag on it, was when it was not 

obvious that's what it is. And the goal is to help the less-sophisticated consumer recipient be sure to 

know that this is an advertisement. This isn't something and then - you know, the case, the pleading - 

you're not really being summoned. You know, it's soliciting your business, not necessarily just trying to 

be friends.  

 

KAREN NICHOLSON: I would just say that I think these are lawyerly discussion jargon. I don't think that 

unsophisticated of a person is going to quibble about the difference between an advertisement or 

solicitation communication. They're not going to know the difference.  

 

LEWIS KINARD: Alright, these are all great points. Anything else? Any action? Go ahead.  

 

AMY BRESNEN: Going back to your proposal - your unofficial proposal, I need to be careful how say that 

- about sending - I guess I'm confused. Did you want to send over at the same time? A proposed rule 

that does away with the prohibition around trade names? Or would it be to study? Because that's part 

of our duties, and looking at the statute - and, I mean, you know? You know, if we - we have a duty to 

study, you know, before making a proposal, so would the idea to be to have this go on a different 

referendum? I mean, it wouldn't be on the same referendum as advertising rules?  

 

LEWIS KINARD: Well, we don't have a lot of control over what's in the referendum from here. We sent it 

over to the board. We're pretty much - it's there and done, unless until it comes back. I was just trying to 

outline several options. Yes, we could immediately initiate and get something out pretty quickly, and 

send it, and you know, almost in tandem, to the board if we approved this package today. We also could 

take time to evaluate it. We clearly have gotten indication of a need for action - an indication of a need 

for review as you were talking about. The topic is on - it's out. And it's up. And people want to comment 

on it. A lot of people have weighed in already. I have absolutely no reservation about this committee 

initiating a preliminary review and deciding later what to do about it, you know? Referendum timelines 

may or may not factor into that. I like keeping it separate. I like keeping that issue out of this package. I 

like the fact that it is going to be something we would look at some point with very careful deliberation, 

consideration of other states' approaches and input from, maybe, people who haven't commented 

because they understand we're not changing anything. You say - I don't think we can say we've got a full 

range of commentary, you know? We don't have all the input we would like because we haven't asked 

for. We haven't - we - that topic really wasn't up for discussion this time. So it should be discussed. It 

should have a lot of deliberate deliberation that I don't really, personally want to hold this other 

package up...  

 

CLAUDE DUCLOUX: Right.  
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LEWIS KINARD: ...To do.  

 

AMY BRESNEN: I don't either.  

 

CLAUDE DUCLOUX: I...  

 

LEWIS KINARD: I just think we've got a lot here. And I think it's ripe and ready. And somebody above us 

may disagree. But we'll, you know, we have plenty of options for taking that up and then looking at it.  

 

CLAUDE DUCLOUX: So...  

 

LEWIS KINARD: Yes?  

 

CLAUDE DUCLOUX: So I agree. So I have a suggestion. I'd like to move - to send this on with a report that 

makes it clear that we have not changed that rule, but it's very likely we're going to because of the 

passion that we got, that we're - going to study it more carefully. And in short order, we might have 

another suggestion. But this clarifies that this package that we're sending you doesn't change it. Without 

prejudice, we might send in short order a - after we finish studying the rule more thoroughly because 

there is a huge amount of passion on both sides of this issue and loss, indicating that it's probably 

something that we - Texas perhaps would like to follow the majority of the United States in allowing 

this. So in other words, we're just clarifying. We wanted to get this to you. We're letting you know this 

trade name issue - it just preserves what has it, but we're looking at it more closely. So there might be a 

follow up on that issue. But without - we've worked too hard on all these other rules to stop it right 

now. So I'm going to move that we send this on.  

 

AMY BRESNEN: I second.  

 

LEWIS KINARD: All right. We have a motion and second. Any other discussion on the advertising rules, 

package as amended today?  

 

CLAUDE DUCLOUX: And part of my motion is that we send a clear report that...  

 

LEWIS KINARD: Absolutely.  

 

CLAUDE DUCLOUX: ...We didn't do anything to this rule, but there is such passion we may do that soon. 

We may initiate...  

 

AMY BRESNEN: Is...  

 

CLAUDE DUCLOUX: ...A rule change.  

 

AMY BRESNEN: Does that need to be a separate motion? Or would that be...  

 

LEWIS KINARD: I think it's fine.  

 

AMY BRESNEN: ...One thing?  
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LEWIS KINARD: We can - it'll be part of the report anyway (laughter).  

 

CORY SQUIRES: Right. I hate to keep play devil's advocate, but I almost think that it would be stupid to 

report saying you're going to look at it. It almost makes it more up awkward for the board - more 

awkward to take it up as an issue as, as a problem. I don't know.  

 

LEWIS KINARD: I think our intent is that we allow them to take it up separately.  

 

CORY SQUIRES: Right.  

 

LEWIS KINARD: And not, you know, this whole thing completely dependent on that one subtopic.  

 

CLAUDE DUCLOUX: Yeah.  

 

LEWIS KINARD: So this isn't a topic that's been changed. There's no change or rule or action on their part 

for that position, the prohibitions there. So we're not asking them to move there. We're asking them to 

just consider the other changes.  

 

CORY SQUIRES: I guess, maybe, I'm not making it clear. I think there's been ways or it's been drafted in a 

way to remove that from the referendum since it's not changing.  

 

AMY BRESNEN: I know what you mean.  

 

: And they may take the rest of the changes.  

 

AMY BRESNEN: But I don't - because we changed 7.01 in other ways, I don't know...  

 

CLAUDE DUCLOUX: Yeah.  

 

AMY BRESNEN: I don't know how to get it.  

 

LEWIS KINARD: There were so many other intricate parts of 701 that should be changed and updated. 

It's an option. And I guess the board could - or decap could kick back and say, you know, don't go there.  

 

CORY SQUIRES: That's why I want to throw it out there. Is that it may be that the committee has to 

address it and - I don't know.  

 

LEWIS KINARD: Right.  

 

CORY SQUIRES: For the sake of...  

 

CLAUDE DUCLOUX: Well...  

 

LEWIS KINARD: But remember, if you read 701 today, it would be, as Johnson would say, say it's like a - 

it starts out with a hundred and twenty-three word sentence. And so it's clearly, in an ideal approach, 

should be modernized, cleaned up, clarified. I'm not saying that legislation always comes out perfectly, 

but...  
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AMY BRESNEN: Sausage.  

 

LEWIS KINARD: Yeah. This isn't, you know, this approach certainly cleans that up and it does not take 

that on. So I'd say, I hear you. And that is an option. And if it comes back, that's something we can 

consider.  

 

CLAUDE DUCLOUX: Yeah. Let's see how they feel about it.  

 

LEWIS KINARD: All right. Anything else?  

 

KAREN NICHOLSON: I'm confused. I might still have some questions for Ducloux because why we would 

send something off that might not be finished. I mean, it seems confusing to me.  

 

LEWIS KINARD: I think she's asking you.  

 

CLAUDE DUCLOUX: Pardon? Oh. Because we want to send the message. All we're doing is clarifying we 

haven't changed that rule. And they - then the board can say, well, we're not going to submit 707 

because they can make a change to - do it by eliminating it or something. But we - because we're doing 

our job and trying to look at it a little bit further than the trade name issue, in the meantime we haven't 

changed that. Now, if we need to hold back and get 90 more days, but that assumes we're going to 

change it.  

 

LEWIS KINARD: Yeah. I think Karen...  

 

AMY BRESNEN: Yeah. That's a good point.  

 

LEWIS KINARD: ...The message is that...  

 

CLAUDE DUCLOUX: Huh?  

 

AMY BRESNEN: That's a good point.  

 

LEWIS KINARD: ...We're not saying we're not finished. We're finished. But that particular sub-issue is 

something that's been requested through comments that we change. It hasn't been officially requested 

through any of the rule initiation steps. And it wasn't taken up by this subcommittee or this committee 

at this time. But it is a sentence in the current rule we're preserving. And in order to not take on that 

controversial topic at this time since we didn't put enough time into changing it or looking at it. And it 

may be we never recommend a change. There's always that possibility.  

 

KAREN NICHOLSON: OK. And there's no awkwardness with - oh, and by the way, we do recommend a 

change.  

 

LEWIS KINARD: Right.  

 

KAREN NICHOLSON: If that's not possible, then I'll be fine.  

 

LEWIS KINARD: Right. We're not saying that today.  
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KAREN NICHOLSON: It's just that ledger.  

 

LEWIS KINARD: Right.  

 

KAREN NICHOLSON: OK.  

 

LEWIS KINARD: Very good question. Anyone - any other discussion?  

 

AMY BRESNEN: I kind - I feel like we should make the motion again just to be careful.  

 

LEWIS KINARD: OK. Can we repeat the motion please, sir?  

 

CLAUDE DUCLOUX: And I want to make sure I say it right. So Cory, how would I say that (laughter) I want 

to move the package of advertising rule changes to the board of directors, the state board - move that 

forward.  

 

CORY SQUIRES: Great.  

 

CLAUDE DUCLOUX: And part of my motion is that we also tell them that we have not changed the sticky 

issues - trade names. This doesn't change it, but we are looking at that. But it's not...  

 

LEWIS KINARD: At some point.  

 

CLAUDE DUCLOUX: You know, we are looking at that. And after we get more input that is something 

that we could move very quickly on. But in the meantime, it's important for them to look at the rest of 

this package.  

 

AMY BRESNEN: Second...  

 

UNIDENTIFIED PERSON #1: Can ask just one more question...  

 

LEWIS KINARD: Yes.  

 

UNIDENTIFIED PERSON #1: ...Just in terms of timing on when to submit it to the board. I don't know if 

you want to talk about that or that may or may not even be in motion. I'm not sure.  

 

LEWIS KINARD: Well, we have a deadline now. So this is our last meeting to vote to do so.  

 

UNIDENTIFIED PERSON #1: I mean, the next step, like, just in terms of whom we are sending to the 

board.  

 

LEWIS KINARD: Oh, transmit the referral? Yeah. We still have to draft that and put it together. It will 

have the statement Claude is requesting be in the motion and all that.  

 

CLAUDE DUCLOUX: We can't do it for the September - they have a September board meeting, don't 

they?  

 

UNIDENTIFIED PERSON #1: Right.  
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LEWIS KINARD: Right.  

 

CLAUDE DUCLOUX: We're not going to be able to do that?  

 

UNIDENTIFIED PERSON #1: What we've talked about with Brad - just whether we'd like to transmit that 

prior to the - right before the January board meeting or earlier than that...  

 

LEWIS KINARD: Because they have - what? - 120 days after we send it.  

 

BRAD JOHNSON: That's right. This is where a little strategy may come in, you know? Theoretically it 

could be sent to the board further in advance of the January meeting, but that would only give the 

board the January to get and vote on it. If it was submitted closer...  

 

UNIDENTIFIED PERSON #2: Oh gosh, your body looks amazing. How did you do it?  

 

UNIDENTIFIED PERSON #3: I got help.  

 

BRAD JOHNSON: ...Closer to the January meeting, it could be done in such a way that the board would 

have January and April within that 120-day window...  

 

LEWIS KINARD: OK.  

 

BRAD JOHNSON: ...Because that's...  

 

CLAUDE DUCLOUX: Yeah.  

 

LEWIS KINARD: You're right because we don't...  

 

CLAUDE DUCLOUX: Yes.  

 

LEWIS KINARD: ...Have a timeline on when we - we vote, but then there's an unspecified gap between 

when it goes. And they get 120 days, not from our vote but from when they receive it. I think it's going 

to take, you know, a few weeks to get this polished up and packaged up. So that's a good point. We 

should probably calculate to give them at least two meetings.  

 

CLAUDE DUCLOUX: Right.  

 

LEWIS KINARD: That'll work.  

 

CLAUDE DUCLOUX: We could say, yeah, we could send it to them...  

 

LEWIS KINARD: Sure.  

 

CLAUDE DUCLOUX: ...On the first business day after the first of the year, something like that.  

 

BRAD JOHNSON: Right. We could count back from the April meeting and give them as much time...  
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LEWIS KINARD: OK.  

 

BRAD JOHNSON: ...And that would be kind of be the idea...  

 

LEWIS KINARD: OK.  

 

BRAD JOHNSON: ...To give them as much time...  

 

LEWIS KINARD: Great.  

 

BRAD JOHNSON: ...As possible.  

 

LEWIS KINARD: But, no, I don't think it has to be part of the motion.  

 

BRAD JOHNSON: OK.  

 

LEWIS KINARD: I think it's part of reality - just getting it out.  

 

CLAUDE DUCLOUX: Thank you. I think that's a good point.  

 

LEWIS KINARD: This is a big - big package to send. All right. We have the motion. We have the second. 

We've had discussion. Are we ready to vote on this?  

 

CLAUDE DUCLOUX: I am.  

 

AMY BRESNEN: Yes.  

 

LEWIS KINARD: Can get it voted on before lunchtime, that's good. All in favor of Claude's motion as 

stated, please indicate by saying I.  

 

AMY BRESNEN: I.  

 

BRAD JOHNSON: I.  

 

CLAUDE DUCLOUX: I.  

 

CORY SQUIRES: I.  

 

KAREN NICHOLSON: I.  

 

RICK HAGEN: I.  

 

CARL JORDAN: I.  

 

LEWIS KINARD: Any opposed, please say nay. Great - and we had Professor Johnson's vote before he 

left. So I would say it's unanimous.  

 

CLAUDE DUCLOUX: Yep.  
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LEWIS KINARD: OK, timeline - time-wise, should we take a break now?  

 

CORY SQUIRES: It's ready.  

 

LEWIS KINARD: It's ready? Let's break for lunch and then let's say - what do we want? About 15 minutes 

or so...  

 

CLAUDE DUCLOUX: Yes.  

 

LEWIS KINARD: ...To get your food and then come back?  

 

AMY BRESNEN: Yes.  

 

BRAD JOHNSON: Yeah.  

 

CORY SQUIRES: Yeah.  

 

LEWIS KINARD: And so I show it's almost 12 - how about 12:15 we resume?  

 

CLAUDE DUCLOUX: OK.  

 

LEWIS KINARD: For those in the phone, you're welcome to listen to us chatter or just dial back in when 

you get minute. OK, well, let's resume. We'll move to item seven on the agenda - possible action on the 

Supreme Court's request for a recommendation on a comment to Rule 3.06, maintaining integrity of the 

jury system, otherwise known as stalking people online. We have a subcommittee And I open to 

whoever wants to talk. Amy?  

 

AMY BRESNEN: Sure. I'll be happy to update you, Mr. Chairman, as well as the rest of the committee, 

and whoever is listening on the phone. So we had a discussion at the last meeting and we were all in 

agreement, the subcommittee as well as the committee as a whole, that when everything is considered 

that we should follow the ABA ethics opinion on this issue, which in a nutshell says that you can't 

actively make - you can't make an access request, which in layman's terms means you can't friend 

somebody, you can't follow somebody, you can't try to link in with them on LinkedIn. But it is okay for a 

lawyer or a lawyer's agent to passively review a juror or a potential juror. And so if there is information 

that's publicly available, then it's OK for the lawyer or the lawyer's agent to view that information. The 

ABA ethics opinion also says that, even if the lawyer can be discovered or the lawyer's agent can be 

discovered, that that is also not in violation of their model rule, which tracks our rule. And we agreed 

that that was true given the fact that technology is constantly changing and there's no way to know if a 

juror is paying for a subscription that would allow the juror to discover that information. And it's not 

considered a communication between the lawyer and the juror and potential juror if that juror gets an 

alert that says that so-and-so has been looking at your profile or whatever the usual language is. So I put 

together a memo and I believe it's in your packet. Brad was gracious enough to look at the comment 

language and make it even better. It's more aligned with the language that is in rule 3.06. The 

subcommittee agreed with his comments to the comment. And so I think - because this is a comment, I 

don't think that we are in a big hurry. Lewis, you might want to add some - you know, you might want to 

look at - this memo will be coming from the full committee, so it would be good if - before it goes to the 



CDRR Public Quarterly Meeting 09-03-2019 
 

Page 28 of 35 

 

Supreme Court, if - you know, even if you're just looking at typos. I don't know. But my ego is not in it. 

Does a lawyer ever really mean that, by the way?  

 

LEWIS KINARD: My ego's not involved?  

 

AMY BRESNEN: Yeah. No, I'm just kidding.  

 

LEWIS KINARD: There's no pride of authorship.  

 

AMY BRESNEN: There's no - yes.  

 

LEWIS KINARD: There always is.  

 

AMY BRESNEN: So just make whatever changes you deem necessary before the committee sends this off 

if you want to even send it off. So that's where we are. Do you have any questions?  

 

LEWIS KINARD: No, and I just - I'd like to hear from Tim, too, but my question is - I have two questions. 

One, so does this mean you agree that there is a need for clarification in the comment, as indicated 

there might be? And then two - well, I think that was the one. Mainly it's just - I'm just assuming that by 

taking this action that the subcommittee believes there really is a need here, and this comment will help 

the actual - the average lawyer know what to do and not do.  

 

AMY BRESNEN: I think - and again, I guess I'm speaking on behalf of younger attorneys - I think it will 

help. I think that what is also going on is that local rules and, you know, judges are handling this to a 

certain degree within their - you know, within their own court or, you know - anyway, I think overall it 

would be good as far as having some sort of uniform rule or some some sort of guidance to go by. I 

mean, I'm also - go ahead.  

 

TIMOTHY BELTON: Yeah. This is Tim. I essentially agree with Amy's comments and I'd add that I think the 

asking of the question actually created the need to clarify that there's not an issue. It's probably a 

strange use of the word, but I don't think the question was very woke. It didn't demonstrate kind of an 

understanding of how things actually work. And by clarifying this, we nip further questions in the bud by 

saying, you know, accessing some of these publicly available information on this media is no different 

than accessing the publicly available information on any other media, but you cannot initiate a direct 

relationship with them on this media just like you can't initiate a direct relationship with them via any 

other media. But I think it's helpful to clarify that there's not actually a distinct issue here because it's 

electronic. And saying that, I think, is helpful.  

 

AMY BRESNEN: So Tim, do you - so you do think that there should be a comment that addresses this 

issue? Or do you think it should be left up to local jurisdictions as to how to handle this issue?  

 

TIMOTHY BELTON: I think issuing a comment on it is helpful because leaving it up to local jurisdictions 

will, I think, open up the risk of people who think it's different doing - issuing rules that are different and 

I think, you know, potentially inconsistent with reality. So by issuing the comment and clarifying that just 

because publicly available information is made available over social media, it doesn't mean it means any 

special treatment. You can access it if it's available, but you can't establish a relationship with them. And 

I think it would be helpful to make that comment clearly stated so that folks don't have to go through 

the agony of trying to figure it out. That's my two cents.  
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AMY BRESNEN: One more one more thing, Tim, because Brad brought this up, and this is a good point. 

And I'd already thought it through. I'm sure that you have to. But what happens if the lawyer or the 

lawyer's agent is already friends with a juror or a potential juror?  

 

LEWIS KINARD: Do you mean friends already before they become a potential juror?  

 

AMY BRESNEN: Yes.  

 

LEWIS KINARD: Or before this comment comes out?  

 

AMY BRESNEN: Yes. Yes, before the jury.  

 

TIMOTHY BELTON: Then I don't - personally, I don't see the difference. What if somebody is already a 

human friend with somebody who's on the jury pool?  

 

AMY BRESNEN: And in a situation where that would happen, is it common for - I mean, let's say, like, in 

the case of the judge, would a judge recuse?  

 

LEWIS KINARD: Is it common for them to stop playing golf together? No. Is it common for them to stop 

riding in the car on their circuits from city to city, the prosecutor and the judge? No. I mean, they'll keep 

doing it. So they just will tell you that they don't talk about the case.  

 

AMY BRESNEN: Right. It's only an ex parte communication if they're talking about the case.  

 

LEWIS KINARD: I think the biggest impact on something like this tends to be in the areas with lower 

population density so you have a smaller bar, a much larger administrative region, but not as many 

people. And you're more likely to be friends with the people, you know, at parties to the case or on the 

juror venire just because you know them. You may be in church or whatever together. So I think that 

that's right. I think it's just - the reality is it's what it is, you know, as an in-person, non-digital friend 

situation.  

 

AMY BRESNEN: I agree.  

 

LEWIS KINARD: But does the comment need to say that?  

 

TIMOTHY BELTON: What is the current practice and/or rules associated with communications directly 

with somebody in the jury pool that you have a personal relationship with? Whatever it is now, it should 

be on the social media. And that's why I think what Amy outlined - you know, you may look at any 

publicly available information. You may not initiate this process of jury selection or for the case - for the 

trial, you may not initiate contact with that prospective or actual juror over social media just like you 

can't pick up the phone and call them and just like you can't pull them aside in the sandwich line. And I 

think if we leave open the opportunity to create rules that are specifically associated with social media, 

it will beg the question of, well then, what do we do when you see somebody in the sandwich line? Or 

what do we do when we're driving from jurisdiction to jurisdiction, et cetera, et cetera? And I think 

that's an unnecessary use of time. If we simply say that publicly available information - you can access it 

but you can initiate contact with them, just like in all of the other situations, I think we will solve the 

problem and avoid a lot of time being wasted on it jurisdiction by jurisdiction.  
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LEWIS KINARD: OK, good. Anyone else? Questions, come, comments, thoughts? So subcommittee, what 

would you like for us to do?  

 

AMY BRESNEN: I'm not going to be at the next meeting. I don't think there's - there's not a rush on this. 

And if y'all want to go ahead and move it or vote to send it on in October, that's fine with me. If you 

want to wait, that's also fine. Have you - I mean, I want to make sure that it gets good, thorough...  

 

LEWIS KINARD: I have not thoroughly read it, but I would just say, why don't we plan to take a look at it, 

and anyone that has comments or suggestions maybe send them in to you and Tim, And hopefully 

before you leave this time zone, then you have a chance to look at those. We can either put it on the 

October or plan to put it on November.  

 

AMY BRESNEN: OK, that sounds good. And I would say CC Brad, as well.  

 

LEWIS KINARD: OK. Author Brad. All right, I think that's great. I appreciate the work you're doing. It 

sounds very straightforward to me.  

 

AMY BRESNEN: It's very interesting work.  

 

LEWIS KINARD: Yeah, really. OK, on to number eight, the discussion of possible action Rule 3.06 

maintaining integrity of the jury system post-trial communications with jurors. Rick, are you on?  

 

UNIDENTIFIED PERSON: Rick.  

 

AMY BRESNEN: Wait. Not at the table. I hate to miss this.  

 

LEWIS KINARD: Yeah.  

 

CLAUDE DUCLOUX: Well, do you have some comments?  

 

: (LAUGHTER).  

 

LEWIS KINARD: No, it says he's - he wants to raise an issue and discussion. All right, we will pass that to 

the next one. Number nine, discussion on possible action draft proposed comments, proposed Rule 6.05 

conflict of interest exceptions for nonprofit limited pro bono legal services. We have draft comments 

starting on page 82 of your packet. There is, as with other comments not a particular time crunch on it, 

but if you've got interest in reviewing, editing, suggesting changes, making sure they're clear and from 

anonymous your perspective clear. But the idea is that we want to get these cleaned up and ready to 

post.  

 

CLAUDE DUCLOUX: We're talking about the comment.  

 

LEWIS KINARD: Just the comments. And that was - I still need to work on that package (unintelligible).  

 

BRAD JOHNSON: Yeah, that's a refresher. This is - our past practice has been when something is 

recommended or concluded with the draft proposal comments that ultimately can be up to the 
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Supreme court If this did go to the referendum if these changes to take effect. So this is one proponent 

of that.  

 

LEWIS KINARD: OK. OK.  

 

BRAD JOHNSON: And this may also be similar to the discussion we had earlier about the advertising 

rules and, you know, timing for those, again, before the board. I think the same considerations are here. 

We want to give the board two meanings to consider. And then, you know, this could go to the board at 

the same time as that rule. So they're getting everything, you know, with January and April to consider it 

or the other option really would be to send even earlier. But that may only give them (unintelligible). 

Decide - you know, it doesn't have to be decided today, but that's kind of what we're working on.  

 

LEWIS KINARD: OK, and then just remind me. I think is there anything else that's even close to being set 

up. Everything else is already referred, isn't it?  

 

BRAD JOHNSON: The other one is the post Rule 101 competent (unintelligible) representation. And so I 

think this kind of becomes the question, do you want to tie all of that to go together? And these are 

recommended by CVRs or do we have the time at all to go to the board and - two meetings to consider 

it or do we want to send it sooner so they just have one meeting that's...  

 

AMY BRESNEN: Is comment eight already a comment? Because we send that so they, the Supreme Court 

asked us to look in the...  

 

BRAD JOHNSON: (Unintelligible).  

 

RICK HAGEN: Which one is that? Technology.  

 

AMY BRESNEN: Yes, and I'm...  

 

LEWIS KINARD: Yes.  

 

AMY BRESNEN: ...Asking is - that actually sort of ties into the social medium of it.  

 

BRAD JOHNSON: They were an issue...  

 

LEWIS KINARD: Yeah, they issued the...  

 

: (CROSSTALK).  

 

AMY BRESNEN: That's what I assumed.  

 

BRAD JOHNSON: And when I say 101, that's the actual proposals that changed the rule.  

 

LEWIS KINARD: The rule, right.  

 

BRAD JOHNSON: So that can be discussed today or can be discussed...  
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LEWIS KINARD: Well, I think we should talk about it because do we want all this going at once. Do we 

want one on one or six and or 605 going first and then advertising? I think advertising where we're going 

to be very courteous and give them two meetings to look at? I just think it's big, it's complicated, it 

involves a lot of - affects a lot of people. So we really should time that so that they have two board 

cycles there. The other two I'm not so sure it's going to draw that much attention or effort.  

 

CLAUDE DUCLOUX: Yeah, time extends to the time provided. These are easy, very easy ones.  

 

LEWIS KINARD: Right. And if we get them to them say, you know, October, end of September, they've 

got time with them. And I guess they could decide to request more action. But...  

 

BRAD JOHNSON: So I think that kind of (unintelligible) discuss that further. You have any thoughts on 

(unintelligible). So I - two separate submissions essentially.  

 

LEWIS KINARD: Well, three submissions but the timing would be two waves of it, I guess.  

 

BRAD JOHNSON: So if you submitted and just done (unintelligible) is really considering. So we're 

(unintelligible) some of it in January, get it to them by fairly soon than...  

 

CLAUDE DUCLOUX: Yeah.  

 

BRAD JOHNSON: ...Today versus doing it all, spinning everything in early January, September. The 

January (unintelligible) it all together.  

 

LEWIS KINARD: Because I'm kind of concerned that if we wait too long those - they're not going to have 

enough time to get through the rest of this process and get back for a referendum to happen before the 

next legislative session. So...  

 

CLAUDE DUCLOUX: Yeah, let's move on these now and give it to them for the January (unintelligible).  

 

UNIDENTIFIED MAN: I think that's easy to do. I'm the liaison with the (unintelligible) committee so can 

convene those. It's a pretty easy meeting with them, sometimes for January meeting and get those 

taken care of. And just presented them for approval to the board in January.  

 

CLAUDE DUCLOUX: What kind of motion would we need for that?  

 

BRAD JOHNSON: I don't think - you know...  

 

LEWIS KINARD: It's already been voted.  

 

BRAD JOHNSON: I do think the committee will want to decide on comments the 6.05, that's kind of the 

one piece of the puzzle that we're still missing. So to either today or even in October, I mean, everything 

else we...  

 

LEWIS KINARD: Well, how about this? How about we just make sure everybody gets their comments to 

the comments in before our next regular schedule meeting and then we can get that package together 

subject to, in each last minute changes there on these two? 101 packet is pretty simple and 

straightforward, but this one has a little more to it because of the history. So I think we can do that. OK, 
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anybody else? Any other thoughts or comments on 605 comments? All right, we're down to the 

universe agenda. Anything we need to talk about Brad on timelines or Cory?  

 

BRAD JOHNSON: I think the only timeline jus to note briefly is we've already discussed the assignment of 

judges issued today as a back burner item, that we have until January, January. The deadline's in January 

to have something published if the committee is going to publish a proposal on.  

 

LEWIS KINARD: OK.  

 

BRAD JOHNSON: It - since there wasn't action on it today, October is not going to be real estate. So they 

want to think about November or December meeting the target to actually get something published for 

the public to have.  

 

LEWIS KINARD: OK, so maybe we'll plan hopefully by the November meeting to have that decision as to 

whether or not to publish.  

 

BRAD JOHNSON: Yeah.  

 

LEWIS KINARD: OK.  

 

BRAD JOHNSON: But I think that's it in terms of timelines that (unintelligible).  

 

LEWIS KINARD: OK, and for the next agenda, we're - excuse me - we're carrying forward rick's requested 

item on truck, post-trial communications. Anything else that anyone wants to nominate for the next 

agenda while Amy's not here to argue about it.  

 

: (LAUGHTER).  

 

BRAD JOHNSON: Sir, you mentioned earlier you want to put that comments on the adults back on the 

next agenda just in case there's any - I mean, I don't know if there was...  

 

LEWIS KINARD: Well, there's going to need to be some cleanup now with the amendment so we should 

probably at least have.  

 

BRAD JOHNSON: Some document review.  

 

LEWIS KINARD: Yeah, another review there. No rush. It can wait.  

 

BRAD JOHNSON: Right.  

 

LEWIS KINARD: Amy is going to take it with her to work on...  

 

AMY BRESNEN: In the outback.  

 

LEWIS KINARD: Yeah, with nothing else to do with no connectivity. You got to have something. OK, is 

there anything else that we need to talk about today?  
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CORY SQUIRES: We should probably start drafting the next annual report, too. January's kind of around 

the corner.  

 

LEWIS KINARD: Oh, it, is isn't? Golly. How does that happen every year? So good point and...  

 

AMY BRESNEN: Would that be an opportunity to start talking about, you know, we're steady, into his 

study trainings.  

 

CORY SQUIRES: I think - (unintelligible), yeah.  

 

LEWIS KINARD: Future topics to include. So let me ask you this. Based upon feedback from the 

blockbuster first report, what changes do you want to make and where do you feel like it needs to be 

tweaked if at all?  

 

CORY SQUIRES: I think there were really well some new stuff that I think (unintelligible) status of people 

who go to the websites, sanctions on the website, be tracking the calls.  

 

LEWIS KINARD: Good.  

 

CORY SQUIRES: So that's the section (unintelligible).  

 

LEWIS KINARD: Participation is a chapter. That's great. I like that.  

 

BRAD JOHNSON: When you look at the year as a whole, I think there's been a lot of (unintelligible) this 

calendar year. Last year's report had a lot to do with the processes and procedures and initiation and 

other (unintelligible) forms, (unintelligible).  

 

LEWIS KINARD: OK, good. Yes, I'd say let's at least start by October. We need to have it ready to go. 

What's the deadline as finished?  

 

CORY SQUIRES: I think...  

 

LEWIS KINARD: January 30.  

 

CORY SQUIRES: January board meeting of last year.  

 

LEWIS KINARD: OK.  

 

UNIDENTIFIED MAN: I would say by December.  

 

LEWIS KINARD: OK.  

 

CORY SQUIRES: Yeah.  

 

LEWIS KINARD: OK. All right, And then guess we'll just keep (inaudible). So you'll start the format issue or 

deal with that. We'll just work on the text for now. Aliens. When in doubt...  

 

BRAD JOHNSON: (Unintelligible).  
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LEWIS KINARD: ...When in doubt, blame the aliens.  

 

CORY SQUIRES: If anybody wants to change the name, (unintelligible).  

 

LEWIS KINARD: OK.  

 

CORY SQUIRES: Other than that, we should reach our goal.  

 

LEWIS KINARD: All right, good. Anything else? Anybody else? Nope. Any motion to adjourn?  

 

CLAUDE DUCLOUX: (Unintelligible).  

 

LEWIS KINARD: Oh, he jumped on that. All right, do you have a second.  

 

AMY BRESNEN: Second.  

 

LEWIS KINARD: All right, all in favor of a German, please say aye.  

 

AMY BRESNEN: Aye.  

 

CLAUDE DUCLOUX: Aye.  

 

LEWIS KINARD: Any oppose say nay? And the ayes - the ayes and aliens have it.  

 

CORY SQUIRES: The aliens.  

 

LEWIS KINARD: Thanks, everybody. We'll be here next month.    


