
December 5, 2013

GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Attorney General

***--
The Honorable Ronald C. Machen, Jr.
United States Attorney for the District of Columbia
U.S. Department of Justice
555 - 4th Street, NW
Washington, DC 20530

Dear Ron:

I write in response to your November 25th letter. I appreciate your efforts to propose a
compromise so as to avoid protracted litigation and the need for judicial resolution of the
significant legal positions that divide us concerning the applicability of the attorney-client
privilege to municipal lawyers and their clients in the face of a federal grand jury subpoena.
While I believe that this is an important issue that should be resolved by our courts and one that
would be resolved in favor of the applicability of the privilege in the absence of a recognized
exception, I agree with you that we should try to resolve the current impasse as promptly as
possible in the public interest. Accordingly, as discussed further below, to avoid litigation and
further delays, we are prepared to accept your proposal, with some modifications.

Before setting forth those modifications, I need to address certain points raised in your
letter. First, your letter requests that we review the documents shared with members ofthe press
by the Department of Health Care Finance and others in the District government in March 2012
to assess whether there has been a privilege waiver and to ensure that your office has been
provided those documents. We have previously done so. There has been no waiver. None of
the documents provided to the press were covered by the attorney-client privilege, and all of
those documents were provided to your office many months ago as part of the District's
extensive production in the Chartered-related matters. Indeed, the documents we previously
supplied you revealed the existence of these briefings and the documents provided by District
officials to media members in March 2012 in explaining the extensive, merits-based process that
culminated in the $7.5 million settlement.'

1 See, e.g., DC-EOM 054-021623 (March 9, 2012 email from Pedro Ribeiro, Mayor's Director of Communications,
to media officials ("Given the questions we've received about the Chartered Health settlement, we've decided to
hold a background briefing for reporters ... "); D.C. 054-002153 (March 8, 2012 email from Wayne Turnage to
Washington Post, with attachments ("I am providing you with several documents that I hope shed more light on the
process and outcome ofDHCF's rate settling ... "); DC-EOM 054-002140 (March 9, 2012 email from Wayne
Turnage to Washington Post "Regarding Chartered Law Suit", with attachments); DC-EOM-054-002125 (March 9,
2012 email from Wayne Turnage to Washington Examiner regarding "Info on Chartered Lawsuit," with
attachments). Thus, I was surprised to see your November 25th letter's claim that you learned about these briefings
from a "news report" when review of the documents that have been in your files for months would make plain the
nature, details, and timing of the media briefing on the settlement by District officials in March 2012.
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Second, your letter continues to propound the argument that the District government has
no attorney-client or work-product protections in the face of a federal grand jury subpoena. As
you know, and for reasons I have previously explained, we respectfully disagree. Further,
notwithstanding the snippet of dictum that you quote selectively from In re Lindsey, 158 F.3d
1263 (D.C. Cir. 1998), the District government is acting fully in accord with the governing law
in this Circuit. We have asked you for any evidence that any person in the District government
committed or facilitated an arguably illegal act in connection with the District's 2011 settlement
with Chartered, which is the trigger under Lindsey and other governing precedent. You have
provided none. Absent more, I do not believe that a court would conclude that a colorable, let
alone sufficient, basis for the crime-fraud exception to the long-established attorney-client
privilege had been satisfied under Lindsey or any authority in this jurisdiction. See, e.g., In re
Sealed Case (Company), 107 F.3d 46,50 (D.C. Cir. 2007) (for the exception to apply, the client
in the communication must be shown to have (1) "made or received the otherwise privileged
communication with the intent to further an unlawful or fraudulent act" and (2) "carried out the
crime or fraud."). I firmly believe that if litigated to a conclusion, our courts would hold that the
District government retains the privileges during a federal grand jury investigation, absent proof
ofthe crime-fraud or some other applicable exception?

I . .
You also suggest that I had a "lapse" of memory when I advised you that the Mayor and I

had no communications about the $7.5 million dollar settlement prior to its negotiation by career
lawyers at the Office of the Attorney General. You are not correct. The documents fully
confirm the recollection. There are no e-mails or other documents reflecting any communication
between the Mayor and me on this settlement before I sought his approval of the settlement that
had been negotiated by my staff in close consultation with the Department of HealthCare
Finance. There are, of course, communications subsequent to the settlement (many of which are
long after) in which topics related to Chartered, which as you know ultimately went into
receivership, were discussed. And there are some-additional communications in which
"Chartered" is in the header but is not the substance of the communication. One should not jump
to the conclusion from a privilege log that just because a header on a withheld e-mail may
reference a subject that the substance of the e-mail relates to that matter. As you know,
sometimes a busy official sending an e-mail to a colleague may not change the heading on a
previous e-mail from that colleague while addressing an entirely different subject. Having

2 I also predict that the courts would find unpersuasive your "privilege for me but not for thee" argument. For
example, even in a matter of great public interest that involves the death of a federal official and has led to the
introduction of Articles ofImpeachment for the alleged commission by the United States Attorney General of "High
Crimes and Misdemeanors", the Department in the "Fast and Furious" case is refusing to produce documents to an
investigative committee of Congress and indeed is seeking an interlocutory appeal in this jurisdiction on the
question of whether documents it prepared in response to a Congressional inquiry are "Congressional attorney work
product" privileged, which it calls" akin" to attorney-client privilege, and thus shielded from Congressional view.
See Committee on Oversight and Government Reform v. Holder, 1:12-cv-1332 CABJ) CD.D.C.), Motion for
Certification (Nov. 15,2013) at 9. The Department thus appears to be taking the simultaneous positions of refusing
to produce documents sought by subpoena in a matter of great public interest based on a privilege never recognized
by any court, while criticizing the District of Columbia for relying on one that has been established for centuries and
has been specifically held by the Supreme Court to apply against a grand jury subpoena.
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reviewed the documents at issue, I stand by my earlier recollection that prior to my
recommending the 2011 settlement to him on the merits with Chartered, the Mayor never
communicated with me or anyone in our office regarding this settlement.

As to compromising, I continue to believe that our earlier proposals are superior to your
current proposal, but you have rejected each of them. My first proposal was to waive the
District's privilege entirely if you could provide us with a scintilla of factual basis for the crime-
fraud exception. You have declined to do so. If you had done so (assuming you have the
evidence to support the exception), you would already have all of the documents you sought.

Under another of my previous proposals, the District would agree to submit all of the
documents over which we have claimed privilege to the Chief Judge of the U.S. District Court
for the District of Columbia and you would agree not to assert that such submission constitutes a
waiver of the privilege. The Chief Judge would then conduct an in camera inspection of both
that set of documents and any additional information or documents that you may wish to provide
the Court ex parte. On that basis, the Court would then decide whether there is a valid basis for
holding that the crime-fraud exception applies, and, if it applies, to which documents it applies.
If the Court found no privilege, we would agree not to appeal and would simply produce the
documents, a quite significant concession that would in my view make this go substantially
faster than any full-fledged litigation were the trial judge to agree with your position.
Nonetheless, you declined this proposal as well, on the ground that it would be too protracted a
process. Of course, the advantage of this proposal was that we would have a precedent
establishing the availability of attorney-client privilege in municipal matters in connection with
federal criminal investigations to guide future officials, and the public could have been assured
that a court made the call on whether the investigation was entitled to the documents sought here.

Instead, you now propose that rather than demanding the production of all documents
identified on our privilege logs, you would be satisfied, at least for the present, if the District
produces all communications relating to the 2011 settlement with D.C. Chartered that included
the Mayor and any employee of the Executive Office of the Mayor ("EOM") or the Department
of Health Care Finance; that, for now, you would forgo your request that we produce documents
related to other litigation involving D.C. Chartered, and for any documents that evidence
communications solely within the Office of the Attorney General; that this compromise would
not prejudice your ability to seek additional documents at a later date, and that your office would
not contend that the District's production of documents pursuant to this compromise constituted
a waiver of any applicable privilege.

In the continued spirit of compromise, and to advance the public interest of prompt
resolution while being faithful to our also important public interest obligations as the District
government's lawyers, we are willing to produce all documents identified on our privilege log
that reflect communications with the Mayor or any employee of the Executive Office of the
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Mayor (EOM) relating to the 2011 settlement with Chartered? As to communications between
lawyers at OAG and officials at DHCF, many simply deal with litigation, expert analyses and
tactics in dealing with the federal government. As to those communications, we are willing to
produce any that reference the Mayor, any person in the EOM, or Jeffrey Thompson. Consistent
with your offer, we understand that your office will not contend that this disclosure constitutes
waiver of any applicable privilege, and the District retains its right to assert all applicable
privileges. Further, with respect to any future requests for the documents withheld on privilege
grounds, your office will agree to show us some evidence from the documents we will have
produced (or any other evidentiary source) which justifies the need for such unproduced
documents before we decide whether or not to continue to assert the privilege.

I believe that our modifications to your proposal represent, once again, a more than
reasonable compromise in the public interest. If the above-described terms are acceptable to
you, we will make arrangements to produce the agreed-upon documents promptly.

" Sincerely, l' ,
~

' (--If~.~ .~t<:.~-
I in B. Nathan
Attorney General for the District of Columbia

3 We would define this category broadly to include the Mayor, Mayor's Chief of Staff, City Administrator, Budget
Director, all Deputy Mayors, Mayor's Communications Director, Director of the Office of Policy and Legislative
Affairs, and all immediate staff or assistants to these officials.


