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APPEAL PURSUANT TO C.R.S. § 24-109-205  

 
Appellant, Crisis Access, LLC (“Crisis Access”), submits the following bid protest 

appeal pursuant to C.R.S. § 24-109-205. 

PARTIES, JURISDICTION & VENUE 

1. This is an appeal of the denial by the Colorado Department of Personnel and 

Administration (“DPA”), through its designee the Colorado Department of Human Services 

(“CDHS”), of Crisis Access’ protest of the decision by the CDHS to cancel a solicitation 
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pursuant to Request for Proposal NCRW14070750BH, and to initiate a new solicitation pursuant 

to a new request for proposal. 

2. Crisis Access is a Colorado limited liability company in good standing, with a 

primary place of business at 8310 South Valley Highway, Englewood, Colorado.   

3. The DPA is an agency of the executive branch of Colorado.  The State Purchasing 

Office is a part of the DPA and, among other things, is responsible for the oversight and 

administration of state government procurement, including appeals of bid protest decisions.   

4. The CDHS is an agency of the executive branch of Colorado.  The CDHS is a 

purchasing agency with authority to conduct procurements through solicitations.      

5. The Court has jurisdiction in this matter pursuant to C.R.S. § 24-109-205, which 

provides that: 

[a]n appeal of a decision by the Executive Director or a designee … shall be filed 
with the district court for the City and County of Denver, which shall have 
exclusive jurisdiction to hear such appeals.  Any judicial action under this part 2 
shall be de novo, and the provisions of section 24-4-106 [the Colorado 
Administrative Procedure Act] shall not apply.   
 
6. Crisis Access is appealing from DPA’s November 21, 2013, denial, through its 

designee CDHS, of Crisis Access’s bid protest to CDHS.  The bid protest to CDHS, which is 

incorporated herein, is attached hereto as Exhibit A.  DPA’s denial of the appeal is attached 

hereto as Exhibit B.  This appeal is timely filed pursuant to C.R.S. § 24-109-206(1)(a). 

GENERAL ALLEGATIONS 

7. On July 11, 2013, CDHS issued Request for Proposal NCRW14070750BH (“the 

RFP”).  The RFP is attached hereto as Exhibit C.  As explained in the RFP, the CDHS was 

seeking proposals to establish a comprehensive, easily accessible and integrated system for 
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people who are experiencing significant behavioral health crises.  Id. at Section III.  The CDHS 

was soliciting competitive proposals from experienced and financially sound organizations to 

operate Crisis Systems.  The RFP was initiated in response to findings and recommendations in 

the CDHS Office of Behavioral Health House Bill 2010-1032 Behavioral Health Crisis Response 

Services Study Report, which was issued in January 2013, and in accordance with Senate Bill 

13-266, which modified the Colorado Revised Statutes by adding § 27-60-103 (“the Enabling 

Statute”). 

8. The Enabling Statute required that the CDHS issue a request for proposals to 

entities with the capacity to create a coordinated and seamless behavioral health crisis response 

system (“System”) to provide crisis intervention services for communities throughout the State 

of Colorado.  C.R.S. § 27-60-103(1)(a).  The Enabling Statute further required that the System 

consist of the following five components: 

a. a 24-hour telephone crisis service; 

b. walk-in crisis services and crisis stabilization units with the capacity for 

immediate critical intervention, triage and stabilization; 

c. mobile crisis services and units linked to the walk-in crisis services and crisis 

respite services; 

d. residential and respite crisis services linked to the walk-in crisis services and 

crisis respite services; and 

e. a public information campaign. 

C.R.S. § 27-60-103 (1)(b).  The Enabling Statute authorized separate requests for proposal for 

each of the five components of the System.  Pursuant to this authority, CDHS issued three 
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different requests for proposal: an RFP for components b – d of the System (the “Crisis Systems 

RFP”); an RFP for component a (“the Call Center RFP”); and, an RFP for component e (“the 

Public Education RFP”).  This appeal is focused on the Crisis Systems RFP, which contemplated 

the issuance of different crisis services contracts for each of four regions of the state, as specified 

in the Crisis Systems RFP. 

9. The deadline for submission of proposals in response to the Crisis Systems RFP 

was originally August 21, 2013.  The deadline was extended by CDHS to August 28, 2013. 

10. Proposals in response to the Crisis Systems RFP were submitted on August 28, 

2013.  Responses to the Crisis Systems RFP were submitted by Crisis Access, as well as A.W. 

Holdings, LLC (“A.W Holdings”), Health Services AspenPoint, Inc. (“AspenPoint”), 

Community Crisis Connection, LLC (“CCC”), Northeast Behavioral Health, LLC (“Northeast 

Behavioral”), and West Slope CASA, LLC (“West Slope”).  AspenPoint, CCC, Northeast 

Behavioral and West Slope are all members of the Colorado Behavioral Healthcare Council 

Group (the “CBHC Group”) which developed entities to represent its members in the respective 

regions.  

11. On October 16, 2013, after evaluating all of the proposals submitted in response 

to the Crisis Systems RFP, the CDHS sent to Crisis Access a Notice of Intent to Award Contract 

Pursuant to Request for Proposal (“Notice of Intent to Award”).  Exhibit D.  The Notice of Intent 

to Award explained that Crisis Access’ “proposal for the above program (statewide) has been 

recommended to receive an award for contract.”  The Notice of Intent to Award further provided 

that the “Department of Human Services Procurement Office has reviewed the work and 
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recommendations of the evaluation committee and is in concurrence.”  Finally, the Notice of 

Intent to Award explained that: 

[a]t this time, you are an apparent successful offeror. You have not 
yet been awarded a contract. Pursuant to Colorado law, the 
Department of Human Services may not proceed with a contract 
until the time period for unsuccessful offerors to protest has 
expired. 

Id. (emphasis in original).   

12. Pursuant to C.R.S. § 24-109-102(1), the other offerors who submitted proposals in 

response to the Crisis Systems RFP had until October 25, 2013, within which to submit a protest 

objecting to the Notice of Intent to Award. 

13. No protest was filed by such deadline.  Accordingly, pursuant to the information 

provided in the Notice of Intent to Award, the CDHS was authorized to proceed with the 

issuance of the four regional contracts in the Crisis Systems RFP to Crisis Access.  

14. The CDHS did not, however, issue such contracts to Crisis Access.  Instead, 

notwithstanding the fact that no offeror had submitted a protest challenging either the Crisis 

Systems RFP or the Notice of Intent to Award, on November 1, 2013, CDHS sent a letter to all 

offerors explaining that an “independent Department of Personnel and Administrative review of 

the [Crisis Systems RFP] determined that a failure to fully incorporate statutory requirements in 

the solicitation, coupled with irregularities noted in the evaluation process, lead to the conclusion 

that this is a failed solicitation.”  Exhibit E.  The November 1, 2013 cancellation letter did not 

explain how the solicitation failed to fully incorporate statutory requirements, nor did the 

cancellation letter explain how the Crisis Systems RFP constituted a failed solicitation.  

Subsequent investigation and additional documents received from CDHS revealed that this 
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explanation was without merit, and that the cancellation of the Crisis Systems RFP and the 

retraction of the Notice of Intent to Award the Crisis Systems contract to Crisis Access was 

arbitrary, capricious, clearly erroneous, and contrary to applicable law. 

15. For example, among the materials that were subsequently provided by CDHS to 

Crisis Access is a letter from Chris Habgood, who chaired the RFP Evaluation Committee, to 

Steve Rosenthal, the Director of the Division of Procurement of the CDHS, announcing the 

Evaluation Committee’s recommendation as to which proposal was superior and which offeror 

should be awarded the Crisis Systems contracts under the Crisis Systems RFP.  This letter, 

attached as Exhibit F, directly contradicts the stated reasons for canceling the Crisis Systems 

RFP, and makes it clear that those reasons were unfounded and were designed to conceal that the 

decision to cancel the Crisis Systems RFP and not award the Crisis Systems contracts to Crisis 

Access was arbitrary, capricious, clearly erroneous, and contrary to law. 

16. In his letter to CDHS recommending that the Crisis Systems contracts be awarded 

to Crisis Access, Mr. Habgood, on behalf of the RFP Evaluation Committee, stated that the 

“Committee has unanimously selected the four Crisis Access of Colorado proposals (for each 

State region) and Crisis Access of Colorado as the offeror to receive an award to provide 

statewide crisis stabilization services, mobile crisis services, and crisis residential/respite services 

for the Office of Behavioral Help.”  Id. 

17. In his explanation of how the RFP Evaluation Committee determined that Crisis 

Access’ proposals were superior to the proposals submitted by other offerors, Mr. Habgood 

spelled out in detail the statutory considerations utilized by the Committee in making its 

decision: 
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Senate Bill 13-266 (established by the State Gen. Assembly and 
signed into law by the Governor), concerns a request for proposal 
process to create a coordinated behavioral health crisis response 
system for communities throughout the state.  Senate Bill 13-266 
requires the Department of Human Services to issue statewide 
requests for proposal to entities with the capacity to develop and 
provide a coordinated and seamless behavioral health crisis 
response system for communities throughout the state. In 
accordance with Senate Bill 13-266 the request for proposal 
process must be based on the following principles: 

 Cultural competence 

 Strong community relationships 

 Use of evidence-based practices 

 Build on existing foundations with an eye towards 
innovation 

 Utilization of integrated system of care 

 Outreach to students through school-based clinics 

Id.   

18. Mr. Habgood explained that in reaching the conclusion that the Crisis Systems 

contracts should be awarded to Crisis Access, the RFP Evaluation Committee closely followed 

the statutory criteria outlined in Senate Bill 13-266: 

The RFP Evaluation Committee, in accordance with the guidance 
provided in Senate Bill 13-266 and the evaluation criteria as 
published in the request for proposals, believes that Crisis Access 
of Colorado’s proposal most closely aligns with and meets the RFP 
requirements and is therefore recommending the award go to Crisis 
Access of Colorado. The committee’s decision is based on several 
factors. Overall Crisis Access of Colorado’s proposal demonstrates 
a robust plan to provide statewide walk-in crisis stabilization 
services; mobile Crisis Systems, and crisis respite/residential 
services across 4 regions. 

Id.   
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19. Mr. Habgood’s letter also explained in detail why the RFP Evaluation Committee 

concluded that the Crisis Access proposals were superior to the proposals submitted by the other 

offerors: 

the Committee found Crisis Access of Colorado’s proposals to be 
the most innovative, integrated and recovery focused proposals for 
transforming Colorado crisis delivery across the state. The 
Committee found the proposals to include very progressive, 
strength based, services for all populations, with a focus on least 
restrictive settings and services and a strong focus on recovery. 
Crisis Access of Colorado’s proposal includes several key 
components that make it stand out, including: 

 A “no force first” policy; 

 Strong training in all aspects of crisis services including 
crisis services certification for all employees; 

 Trauma informed care training and EPSDT training; 

 integrated partnerships with Federally Qualify Health 
Center; 

 recovery focused starting at intake; and 

 strong planning and transition activities. 

In addition, the proposal demonstrates a solid approach in services 
related to children and adolescents focusing on in home services. 
The committee found that Crisis Access of Colorado’s proposal 
has a tremendous amount of proven experience and outcomes from 
the other states where they currently provide, or have provided, 
crisis services. 

Id.   

20. It is apparent from Mr. Habgood’s letter that the recommendation of the RFP 

Evaluation Committee to award the Crisis Systems contracts to Crisis Access was based on the 

criteria and objectives outlined in the Enabling Statute as well as the requirements outlined in the 

Crisis Systems RFP, and was amply supported by the elements of Crisis Access’ proposal 
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21. File notes from the Evaluation Committee further reinforce the conclusion that the 

Committee’s recommendation to award the Crisis Systems contracts to Crisis Access was well-

supported and consistent with the Enabling Statute and the Crisis Systems RFP.  Exhibit G.  For 

example, the notes reiterate that the Evaluation Committee clearly understood that it was 

required to follow the guiding principles outlined in the Enabling Statute in conducting its 

evaluation and making its recommendation: 

Re-read Senate bill to pass the funding for this, but there are 
certain items that need to be kept in mind for consideration. 

Id.  Moreover, the Committee’s consideration of the strengths and weaknesses of each of the 

different proposals concluded that the number of strengths in Crisis Access’ proposals far 

outnumbered the strengths in the competing proposals, and that there were far fewer weaknesses 

in Crisis Access’ proposals than in the competing proposals.  Id.  It is clear from Mr. Habgood’s 

letter, as well as the notes of the Evaluation Committee’s work, that the Evaluation Committee 

applied all of the necessary and required criteria in evaluating the competing proposals, that the 

Evaluation Committee was justified in its conclusion that Crisis Access’ proposals were superior 

to the other proposals, and that the Crisis Systems contracts should be awarded to Crisis Access. 

22. It is equally clear that the rationale proffered by the CDHS for canceling the 

Crisis Systems RFP and re-soliciting the contracts was without merit, and was designed to create 

the impression that the work of the Evaluation Committee was somehow flawed and inconsistent 

with the Enabling Statute.  The Executive Summary of the review of the RFP process and work 

of the Evaluation Committee, conducted by the DPA, explained that the DPA had concluded that 

“[t]he failure to fully incorporate statutory requirements in the solicitation, coupled with 

irregularities noted in the evaluation process, lead to the conclusion that this is a failed 
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solicitation.”  Exhibit H.  The Executive Summary provided no detail to support its findings, and 

instead simply concluded that “[t]here are some principles that were required in the statute, but 

were not addressed in the RFP.”  Id.  Additionally, the DPA review concluded that “[t]here are 

some evaluation criteria that were required in the statute, that were not addressed in the RFP.” 

The executive summary did not identify what statutory principles or evaluation criteria were 

missing from the RFP.  The Executive Summary concluded that while the evaluation scoring was 

consistent with the evaluation criteria, “[t]here are some issues with criteria missing from the 

master scoring sheet,” and that there were scores recorded that were not defined in the scoring 

guidelines, as well as scores that were missing from the master scoring sheet.  Id.  Again, the 

Executive Summary provided no detail whatsoever to substantiate any of these conclusions.  In 

addition, when the master scoring sheet was corrected, Crisis Access was still the highest scoring 

offeror in all four regions, and had the highest number of strengths and lowest number of 

weaknesses of all proposals.    

23. A separate summary of the DPA review1 does provide some detail of the basis for 

its conclusions, but in doing so, serves to highlight the lack of merit in its evaluation.  Exhibit I.  

For example, this summary reveals that the DPA reached the conclusion that the Enabling 

Statute somehow mandated that the seven statutory principles outlined in the Enabling Statute 

were to be explicitly spelled out in the RFP, and that notwithstanding the fact that the RFP 

Evaluation Committee carefully considered each of these statutory principles in evaluating the 

different proposals, the absence of such explicit reference to each statutory principle in the Crisis 
                                                 
1 Despite its formal request, Crisis Access never received a copy of this document from CDHS.  Instead, it obtained 
the document from an internet link in a Denver Post article dated November 29, 20013 reporting on the 
procurement, which was a full eight days after the Executive Summary discussed above, thus begging the question 
of when the supplemental summary was prepared and whether it was available when CDHS decided to cancel the 
original solicitation in this case.       
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Systems RFP somehow rendered the Solicitation a failed solicitation.  Id.  While the Enabling 

Statute does state that “[t]he Behavioral Health Crisis Systems created through this request for 

proposals process must be based on” the seven principles, the Statute does not say that each 

principle had to be explicitly and overtly outlined in the RFP.2  Obviously, the RFP Evaluation 

Committee understood that it was required to give careful consideration to the statutory 

principles, and the records of its evaluation reflect that the Evaluation Committee did carefully 

consider and placed great significance on each statutory principle in conducting its evaluation.   

24. Moreover, there was no need to have explicitly referenced each statutory principle 

in the Crisis Systems RFP, since the RFP stated that CDHS was soliciting competitive proposals 

“in accordance with Senate Bill 13-266.  Exhibit C at Section III.  Any offeror intending to 

submit a proposal in response to the Crisis Systems RFP was put on notice that the provisions of 

Senate Bill 13-266 served as the foundation for the RFP, and would represent a significant 

component of the RFP Evaluation Committee’s review of the different proposals. 

25. Pursuant to C.R.S. § 24-109-102(1), an offeror was obligated to submit a protest 

within seven business days of  days of its receipt of the Crisis Systems RFP if it believed the 

provisions of the RFP were flawed.  No offeror submitted such a protest.  Similarly, offerors had 

seven business days to submit a protest to the Notice of Intent to Award.  Again, no protest was 

filed.   

26. The arbitrary and capricious nature of the DPA review is apparent when 

comparing its conclusions about the omissions in the Crisis Systems RFP against the actual 
                                                 
2 It should be noted that while all the RFPs issued under the Enabling Statute suffered from the same statutory 
infirmities alleged by CDHS, only the one awarded to Crisis Access was cancelled.  Two other RFP’s awarded to 
CDHC members were not cancelled until the inconsistency was brought to CDHS’ attention.  In addition, when 
CDHS issued the new Crisis Systems RFP, it did not contain any material changes related to the statutory infirmities 
alleged by CDHS that led to its cancellation in the first place.  
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language of the RFP.  For example, the DPA concluded that the first statutory principle, cultural 

competence, was referenced only “in the context of ongoing in-service training for staff -- not as 

a principal of the behavioral crisis system.”  Exhibit I at 1.  The actual language of the Crisis 

Systems RFP belies this conclusion, as the principle of cultural competence was emphasized in 

the Crisis Systems RFP.  Section III of the Crisis Systems RFP identified the guiding principles 

that would be considered in evaluating the different proposals, and Guiding Principal 11 in the 

RFP stressed the importance of providing “services [that] are congruent with the culture, gender, 

race, age, sexual orientation, health literacy and communication needs of the individual being 

served.”  Exhibit C at Section III.  Contrary to the conclusions of the DPA review, the emphasis 

on cultural competence in the RFP is not limited just to ongoing in-service training of staff. 

27. Likewise, the DPA’s conclusion that the second statutory principle, strong 

community relationships, was referenced just once in the Crisis Systems RFP, (Exhibit I at 1) is 

also contradicted by the actual language of the RFP.  The critical importance of community 

relationships is discussed at length throughout many sections of the Crisis Systems RFP.  For 

example, Section IV of the Crisis Systems RFP, which outlines the Statement of Work and 

Requirements of the RFP, repeatedly references the importance of strong community 

relationships.  Exhibit C.  Section IV.J. of the RFP, which is entitled “Community Partners,” 

provides that: 

The Offeror shall develop working relationships and/or 
partnerships with local community agencies and resources to 
increase the effectiveness and efficiency of crisis stabilization 
services throughout the region and to support a robust continuum 
of care. 
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Id.  Included among the Requirements outlined in Section IV.J. was the obligation to “[d]escribe 

the process that will be used to identify local community partners and resources to provide 

needed supports, services, transportation, etc.”  Id.  The Requirements further obligated offerors 

to 

[i]dentify anticipated community partners (including with the 
statewide crisis hotline and warm line) and the purposes with these 
individuals/agencies. Provide specific examples of partnerships 
with primary care providers, behavioral health providers, law 
enforcement and hospital emergency departments. 

Id.  Finally, the requirements outlined under Section IV.J. obligated offerors to 

[d]escribe plans to develop partnerships with community providers 
that allow for making timely referrals and potentially scheduling 
face-to-face appointments following crisis stabilization services to 
ensure continuity of care and adequate support for service 
transition. 

Id.  Other equally clear and detailed discussions of the critical importance of strong community 

relationships are spelled out in the RFP at Sections IV.K, IV.U., IV.V., IV.FF and IV.GG.  Id.  

The conclusion by the DPA that the statutory principle of strong community relationships is 

“[r]eferenced once in the RFP” (Exhibit I at 1) is clearly erroneous. 

28. The conclusion by the DPA that the statutory principle of building on existing 

foundations with an eye towards innovation was not referenced at all in the Crisis Systems RFP 

(Exhibit I at 2) is also clearly erroneous.  The critical importance of innovation is referenced 

throughout the RFP.  See, for example, the RFP at Sections IV.J, IV.K.5, IV.U., IV.V.3, IV.FF 

and IV.GG.3.  Exhibit C. 

29. The conclusion by the DPA that the statutory principle of utilization of an 

integrated system of care was not referenced in the Crisis Systems RFP (Exhibit I at 2) is also 
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clearly erroneous.  That statutory principle is referenced repeatedly throughout the Crisis 

Systems RFP.  See, for example,  the Crisis Systems RFP at Sections IV.D.; IV.E.; IV.J.; IV.K.; 

IV.O.; IV.P.; IV.U.; IV.V; IV.FF; and IV.GG.  Exhibit C. 

30. The conclusion by the DPA that the statutory principle of outreach to students 

through school-based clinics was not referenced in the Crisis Systems RFP (Exhibit I at 2) is also 

clearly erroneous.  That statutory principle is referenced repeatedly throughout the RFP.  See, for 

example, RFP at Sections IV.J.; IV.K.1.f; IV.U.; IV.V.5.G; IV.FF. and IV.GG.5.i.6.  Exhibit C. 

31. The conclusion by the DPA that the statutory evaluation criteria outlined in the 

Enabling Statute were not adequately addressed in the RFP also was clearly erroneous.  For 

example, the conclusion by the DPA that there was no reference in the RFP to the first evaluation 

criterion, which required a demonstration of innovation based on evidence-based practices 

(Exhibit I at 2), is simply not supported by the language of the RFP, and is clearly erroneous.  

See, for example, RFP at Section IV.B.  Exhibit C. 

32. The conclusion by the DPA that evaluation criterion (h) was not referenced in the 

RFP (Exhibit I at 4) is clearly erroneous.  That evaluation criterion is referenced in the following 

sections of the RFP: IV.C.a; IV.D.3: IV.F.1; IV.N.1; IV.O.6; IV.Y.1; and IV.Z.7.  Exhibit C. 

33. The conclusion by the DPA that evaluation criterion (i) was not referenced in the 

RFP (Exhibit I at 4) is clearly erroneous.  That evaluation criterion is referenced in the following 

sections of the RFP:  IV.E; IV.P and IV.AA.  Exhibit C. 

34. The conclusion by the DPA that there were irregularities in the scoring and 

evaluation of the proposals (Exhibit I at 4 – 5) was also clearly erroneous.  CDHS issued a final 

corrected scoring sheet that addressed the alleged scoring concerns and did not change the 
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outcome of the scoring or contract award to Crisis Access.3  In addition, Crisis Access received a 

total of 17 strengths in the scoring process and only 5 weaknesses.  Its nearest competitor 

received only 7 strengths and 14 weaknesses.4      

35. In short, the findings by the DPA were arbitrary, capricious, clearly erroneous, 

and contrary to law.  Notwithstanding that no disappointed offeror filed any protest challenging 

the provisions of the Crisis Systems RFP, nor any protest challenging the Notice to Intent to 

Award, the DPA went to great trouble to tease out of the RFP and the RFP Evaluation 

Committee’s evaluations supposed omissions and deficiencies that simply do not exist.  It is 

apparent from the conduct of the DPA and the CDHS, as well as the conduct of disappointed 

bidders, including the absence of any protest, that the conclusion that the Crisis Systems RFP 

should be canceled and re-solicited was the product of inappropriate political pressure by 

disappointed bidders, and was arbitrary, capricious, clearly erroneous and contrary to law. 

36. For example, shortly after the Notice of Intent to Award was issued, the CBHC 

Group began informal efforts to contest the intended award of the contract to Crisis Access.  On 

October 21, 2013, Harriet Hall, the chief executive of Jefferson County Mental Health and an 

officer and president of the CBHC, sent an email to a large group of community stakeholders 

                                                 
3 Crisis Access has never received the original scoring sheets from CDHS, in spite of its requests. 
4 The following table summarizes the proposal strengths and weaknesses from the Evaluation Committee notes.   
  

Agency Strengths Weaknesses Total 
Strengths 
Ratio 

Crisis Access of Colorado 17 5 22 77%
South East/Aspen Pointe 7 14 21 33%
West Slope CASA 4 10 14 29%
Northeast BH 4 11 15 27%
Community Crisis Connection 4 15 19 21%
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that stated, among other things, that the CBHC would be “exploring all legal options for review 

of the award’s process.”  Exhibit J.  Notwithstanding this stated intention, as noted the CBHC 

did not file any protest of the provisions of the Crisis Systems RFP or the Notice of Intent to 

Award.  And yet despite the absence of any such protest, the Notice of Intent to Award was 

retracted and the Crisis Systems RFP was canceled.5 

37. On October 24, 2013, Crisis Access contacted a community stakeholder to 

determine the status of the efforts by the CBHC Group to challenge the award.  The stakeholder 

informed Crisis Access that the CBHC Group intended to take a political route instead of 

following the protest procedures outlined in the Crisis Systems RFP and Colorado law.  Later 

that same day, Reggie Bicha, the Executive Director of CDHS, issued a press release which 

announced that Mr. Bicha had asked the DPA to conduct a review of the Crisis Systems 

procurement, and had directed the procurement team to suspend the contracting process until 

such review had been completed.  Exhibit K. 

38. On October 25, 2013, Crisis Access’ Chief Executive Officer, David Covington, 

contacted Bill Martin at CDHS to request more information on the status of the Crisis Systems 

RFP.  Mr. Covington asked whether a formal bid protest had been filed, and whether the 

statutory bid protest procedures had been circumvented.  Mr. Covington also asked for copies of 

CDHS’s scoring sheets and copies of other offerors’ proposals. 

39. On October 28, 2013, Mr. Rosenthal, the CDHS Director of Procurement, 

responded to Mr. Covington’s inquiry by providing a copy of the spreadsheet that detailed the 

                                                 
5 The same Denver Post article that included a link to the CDHS Solicitation Review, see, infra., reported that Mr. 
George DelGrosso, the CEO for CDHC (representing the disappointed bidders) contacted State Senator Irene 
Aguilar, who contacted Mr. Reggie Bicha, the Director of CDHS, who launched a review of the contract award.       
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scoring of each reviewer for all Crisis Systems RFP proposals.  Mr. Rosenthal stated that the 

additional documents requested by Mr. Covington would only be provided following completion 

of the independent review referenced in the October 24, 2013 news release issued by Mr. Bicha. 

While the CDHS refused to provide copies of the other offerors’ proposals to Crisis Access, the 

CDHS had already provided all offerors’ proposals to the CBHC Group six days earlier, on 

October 21, 2013.  Exhibit L.  This was in direct violation of C.R.S. § 24-130-203(4), which 

prohibits the dissemination of proposals before contract award. 

40. Also on October 28, 2013, Crisis Access reached out to a community stakeholder 

with whom Crisis Access intended to form a collaborative relationship to perform the Crisis 

Systems contracts.  That stakeholder informed Crisis Access that he had been advised by the 

State to put a hold on any discussions with Crisis Access. 

41. On October 30, 2013, Mr. Covington met with a senior community health center 

executive affiliated and/or aligned with the CBHC Group.  At this meeting, Mr. Covington was 

told by this executive that he “wrote this RFP,” and that there were “significant issues with the 

review process.”  Specifically, this executive claimed that the evaluation team had “not done 

their job correctly.”  When pressed by Mr. Covington, this executive would not provide more 

details to support his statements or explain how he acquired confidential information about the 

RFP review and evaluation process.  The executive did disclose however, that he had had access 

to non-public information about the evaluation of Crisis Access’ proposal and the evaluation 

process, a fact that was subsequently confirmed by the CDHS's listing of documents that had 

been disclosed to the CBHC Group on October 21, 2013.  Exhibit L. 
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42. On November 4, 2013, three days after the notice and press release from the 

CDHS notifying offerors that the Solicitation was being canceled, Ms. Hall sent an email to 

community stakeholders thanking them for “express[ing their] concerns to CDHS and/or the 

Governor’s office,” explaining that “the concerns expressed by many of [the stakeholders] and 

the strong community support were vital to this solution.”  Exhibit M. 

43. On November 4, 2013, Mr. Covington sent an email to Mr. Rosenthal questioning 

the CDHS’s unprecedented decision to cancel and reissue the Crisis Systems RFP.  Mr. 

Covington also expressed Crisis Access’ concerns about the prejudicial effect of the decision by 

CDHS to reveal to Crisis Access’ competitors its successful proposal before the Crisis Services 

contracts had been awarded.  Mr. Covington also reiterated his request for access to documents 

and information relating to the Crisis Services RFP, including the proposals submitted by the 

unsuccessful offerors. 

44. Two days later, on November 6, 2013, Clint Woodruff of the CDHS sent an email 

to Mr. Covington indicating that a package of responsive documents was being sent to Crisis 

Access.  Mr. Woodruff’s email did not respond to Mr. Covington’s specific questions, did not 

describe the specific manner in which the Crisis Services RFP failed to comply with statutory 

requirements, and did not identify the alleged irregularities in the evaluation process.  The 

documents requested by Mr. Covington were received by Crisis Access on November 7, 2013, 

17 days after many of the same documents had been improperly provided to the CBHC Group.  
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That production was also incomplete, as Crisis Access subsequently discovered when the 

Solicitation Review was published in the Denver Post.  See footnote 1, infra.6   

First Claim for Relief 
(Declaratory Judgment that the Cancelation of the RFP was 

Arbitrary, Capricious, Clearly Erroneous, and Contrary to Applicable Law, 
And Requiring the CDHS to Award the Crisis Systems Contracts to Crisis Access) 

 
45. Crisis Access incorporates herein the allegations in paragraphs 1 through 44. 

46. The decision by CDHS to cancel the Crisis Systems RFP is clearly erroneous, 

arbitrary, capricious and contrary to law.  The CDHS was obligated to provide a rational and 

reasonable basis for its decision and to provide adequate documentation to support its judgment. 

The determination by CDHS that the Crisis Systems RFP was a failed solicitation because the 

RFP did not fully incorporate the requirements and evaluation criteria of the Enabling Statute is 

not adequately supported and cannot stand. 

47. The Crisis Systems RFP was conducted properly and in accordance with 

applicable law, and the determination that such RFP was a “failed solicitation” is arbitrary, 

capricious, clearly erroneous and contrary to law.  The RFP Evaluation Committee’s 

recommendation to the CDHS demonstrates that the reviewers considered the guidelines of the 

Enabling Statute and all of the evaluation factors in connection with this review, and properly 

concluded that the Crisis Access’s proposal was the most advantageous to the State of Colorado.   

48. A careful review of the Crisis Systems RFP belies the DPA’s summary 

conclusions that the Crisis Systems RFP was a failed solicitation.  The requirements of the 

Enabling Statute were adequately and fully addressed in the Crisis Systems RFP, and the 

                                                 
6 The Solicitation Review appearing in the Denver Post is undated, unsigned, and does not indicate who participated 
in the review process.  However, the source of the document appears to have been CDHS.  Upon information and 
belief, none of the original evaluators were contacted during the review process.   
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evaluation of the submitted proposals under those criteria and statutory principles was proper and 

complete.  The Crisis Systems RFP fully apprised all offerors of the intent of the CDHS to 

follow the statutory principles and evaluation criteria outlined in the Enabling Statute, and there 

is no basis for the conclusion that any offeror was unaware of those requirements, or that the 

Crisis Systems RFP was a failed solicitation. 

49. Under the terms of the Crisis Systems RFP, CDHS was to award the contract “to 

the offeror whose proposal, conforming to the RFP, will be the most advantageous to the 

Department, price and other factors considered.”  Exhibit C at Section VI. The Crisis Systems 

RFP provided that proposals would be scored in 3 categories, and within each category, the RFP 

provided the specific factors to be considered.  Finally, the Crisis Systems RFP provided 

precisely what would be considered to support the basis for the award. 

50. There was no requirement in the Enabling Statute or the Crisis Systems RFP that 

the award was to be made only to a Colorado company, although Crisis Access is incorporated in 

Colorado and registered with the Colorado Secretary of State.  Crisis Access’ proposal presented 

extensive evidence that it has a history of and the ability to collaborate with the existing systems 

of care in Colorado, as well as an expanded community stakeholder group.  The scoring sheets 

provided to Crisis Access show that the evaluators considered this factor (as well as all other 

relevant factors), and gave Crisis Access competitive numerical scores that confirm its ability to 

successfully collaborate with the state’s existing systems of care.  The scoring worksheets show 

that the evaluation process was objective, complied with the Crisis Systems RFP and applicable 

law, and arrived at the result that is most advantageous for the State of Colorado and its citizens. 
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51. Additionally, the RFP Evaluation Committee’s recommendation to the CDHS 

demonstrate that the Committee followed all required evaluation procedures and that there were 

no irregularities in the evaluation process.  The Evaluation Committee’s recommendation is 

consistent with the evaluation criteria in the Crisis Systems RFP and the Enabling Statute.  Thus, 

there was no basis for CDHS’s determination that there were irregularities in the evaluation 

process.  CDHS has failed to provide any justification or support for its determination that the 

Crisis Systems RFP was a failed solicitation, or that the recommendation of the RFP Evaluation 

Committee should be disregarded and the Crisis Systems RFP canceled.  CDHS’s determination 

to do so is clearly erroneous, arbitrary, capricious and contrary to law. 

52. Additionally, CDHS acted in violation of applicable procurement law and 

regulations when it failed to follow the standard bid protest procedures afforded to aggrieved 

bidders. 

53. The Colorado Procurement Code provides the steps that an aggrieved offeror may 

take to challenge an agency’s procurement decision.  C.R.S. § 24-109-102.  An aggrieved offeror 

is to file a written protest detailing the grounds for its challenge to the head of the purchasing 

agency.  Id.  After filing a protest, an aggrieved offeror may request information regarding the 

protest.  R-24-109-102-2.  Consistent with these procedures, the Crisis Systems RFP outlines 

how communication should be made regarding the procurement.  The RFP directs that “[a]ll 

communication for this procurement must be done through the CDHS Division of Procurement 

point of contact indicated in the RFP and BIDS.”  Exhibit C.  The RFP and the Procurement 

Code create a fair and transparent method for offerors to communicate with the agency and 

challenge procurement decisions.  It also permits other interested parties to participate in the 
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process, and allows the agency to reach a reasonable and justifiable determination based on input 

from all interested parties. 

54. The CBHC Group chose to circumvent these rules and seek an ex parte political 

resolution that deprived Crisis Access of a chance to participate in the process.  Members of the 

CBHC Group sought assistance from the Administration and other state officials in an effort to 

reverse the award without having to file a protest.  Additionally, the CBHC Group improperly 

obtained information regarding Crisis Access’s proposal and the Evaluation Committee’s 

determinations outside the proper procurement procedures.  Thus, rather than following 

applicable law governing bid protests in Colorado, CDHS allowed the CBHC Group to reverse 

the award without any justification and without affording Crisis Access an opportunity to 

respond.  CDHS’s actions in this regard are arbitrary, capricious, clearly erroneous, and contrary 

to law. 

55. Under Colorado procurement law, an award cannot be made to an offeror that has 

an organizational conflict of interest.  State of Colorado, Procurement Code of Ethics and 

Guidelines, at 9.  Specifically, the Colorado Procurement Code of Ethics instructs procurement 

officials to eliminate participation of organizations that have provided “assistance with the 

writing the specifications for billing purposes.  Id.  As a result, conduct that “in any way 

diminishes, or even appears to diminish, open and fair treatment of suppliers [must] be strictly 

avoided.”  Code of Ethics, at 5. 

56. On information and belief, members of the CBHC Group assisted CDHS with 

drafting the Crisis Services RFP.  Such participation in drafting the RFP specifications creates a 

clear conflict of interest prohibited by the Code of Ethics and other procurement law.  In the face 



 

23 
 

of such conflict, CDHS should have eliminated from competition all offerors who had an 

unequal, competitive advantage as a result of the CBHC Group’s assistance in drafting the Crisis 

Services RFP.  If the Court allows the CDHS to re-issue a new RFP, the Court should require 

CDHS to eliminate from the new competition all offerors who have a conflict of interest, 

consistent with Colorado procurement law. 

57. For the reasons set forth above, Crisis Access requests that the Court enter the 

following relief on the first claim for relief: 

a. enter declaratory judgment that the decision by CDHS to cancel the Crisis 
Systems RFP was clearly erroneous, arbitrary, capricious and contrary to law, and requiring that 
the CDHS award the Crisis Systems contract to Crisis Access, as contemplated by the Notice of 
Intent to Award; 

b. in the event the court does not enter such a declaratory judgment and 
allows the CDHS to issue a new RFP, to preclude any offeror who has a conflict of interest as 
contemplated by Colorado procurement law; and 

c. enter such further and other relief as the court deems appropriate. 

Second Claim for Relief 
(Preliminary and Permanent Injunctive Relief) 

 
58. Crisis Access incorporates herein the allegations in paragraphs 1 through 57. 

59. In light of the arbitrary, capricious, and clearly erroneous nature of the decision 

by CDHS to retract the Notice of Intent to Award and to cancel the Crisis Services RFP, the 

Court should enter a permanent injunction against such action, and require that the CDHS 

reinstate the Crisis Services RFP, and award the Crisis Services contracts to Crisis Access. 

60. The deadline for submissions of new proposals in response to the new Crisis 

Services RFP is January 4, 2013, and CDHS has indicated its intent to award the new Crisis 

Services contracts within a matter of weeks following its receipt of the new proposals.  Because 
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the resolution of this appeal will not be complete by that point, it is appropriate for the Court to 

enter a preliminary injunction enjoining CDHS from continuing with the new Crisis Services 

RFP, and awarding the Crisis Services contracts pursuant to such new RFP pending resolution of 

this matter. 

61. The grant or denial of a preliminary injunction is a decision which lies within the 

sound discretion of the trial court.  The burden of proof which a movant seeking a preliminary 

injunction under C.R.C.P 65(a) must establish is outlined in Rathke v. MacFarlane, 648 P.2d 648 

(Colo. 1982).  To sustain a request for a preliminary injunction, the movant must establish the 

following: 

a. the reasonable probability of success on the merits; 

b. a danger of real, immediate and irreparable injury which may be prevented 
by injunctive relief; 

c. the absence of a plain, speedy, and adequate remedy at law; 

d. that the granting of a preliminary injunction will not disserve the public 
interest; 

e. that the balance of equities favors the injunction; and 

f. that the injunction will preserve the status quo pending trial on the merits. 

The facts of this matter, as outlined in the allegations above, demonstrate that the necessary 

elements for a preliminary injunction exist in this case, and that such injunction should be 

entered. 

62. There is a reasonable probability of success on the merits of Crisis Access’ claim 

that the decision to retract the Notice of Intent to Award and to re-solicit the Crisis Systems 

contracts was arbitrary, capricious, clearly erroneous, and contrary to applicable law.  The CDHS 

did not require disappointed bidders to follow the proper protest procedures, and instead appears 



 

25 
 

to have responded to improper political pressure in making such decision.  Moreover, the factual 

basis for the decision, namely that the guiding principles outlined in the Enabling Statute were 

not followed in the evaluation of the proposal submitted in response to the Crisis Systems RFP, 

and that there were irregularities in the evaluation process, is devoid of factual support and 

contrary to the evaluation record in this matter. 

63. There is a danger of real, immediate, and irreparable injury if the CDHS is 

allowed to proceed with the re-solicitation and intended award of the Crisis Services contracts.  

If the Crisis Services contracts are improperly awarded to an offeror based on the new proposals, 

it will be very difficult to cancel such contracts, and in any event, any part of the limited 

appropriations available for the Crisis Services contracts that would have been expended once 

the new award of the Crisis Services contracts was canceled would be lost.  Additionally, 

pursuant to C.R.S. § 24-109-403(1), even if it is ultimately determined that the award of the 

Crisis Services contracts pursuant to the new Crisis Services RFP was improper, the CDHS may 

nevertheless ratify the award of the contracts, and if such contracts are not awarded to Crisis 

Access, then it will have been unlawfully deprived of such contracts without any remedy other 

than the possibility of the modest recovery of proposal preparation costs. 

64. There is no plain, speedy and adequate remedy at law available to avoid the 

potentially irreversible award of the Crisis Services contracts pursuant to the new Crisis Services 

RFP other than the issuance of a preliminary injunction enjoining such award pending the 

resolution of this appeal. 

65. The granting of a preliminary injunction will not disserve the public interest.  The 

citizens of Colorado have an interest in ensuring that public funds are expended in a proper and 
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efficient manner, consistent with applicable law.  The granting of a preliminary injunction will 

be consistent with this important interest, and will not disserve the public interest. 

66. The balance of equities favors the injunction.  As outlined above, the decision to 

retract the Notice of Intent to Award, and to re-solicit the Crisis Services contracts was improper 

and unlawful, and if those decisions are allowed to proceed, Crisis Access, if it is not awarded 

the Crisis Services contracts under the new RFP, will have been unlawfully and irreversibly 

deprived of its right to receive such contracts.  Accordingly, the balance of equities favors the 

entry of a preliminary injunction pending the resolution of this matter. 

67. Entry of a preliminary injunction will preserve the status quo pending the trial on 

the merits.  Currently, the Crisis Services contracts have not been awarded.  Entry of a 

preliminary injunction will ensure that an award of the Crisis Services contracts will not be made 

until the Court has had sufficient opportunity to hear the merits of and this matter and resolve 

this appeal. 

68. Because the Rathke elements are satisfied by the facts in this matter, the Court 

should enter a preliminary injunction enjoining CDHS from continuing with the new Crisis 

Services RFP and awarding the Crisis Services contracts until such time as the Court has had an 

opportunity to hear this matter and determine whether a permanent injunction should be entered. 

For the reasons outlined above, Crisis Access requests that the Court enter preliminary 

and permanent injunctive relief enjoining CDHS from proceeding with the new Crisis Services 

RFP and awarding the Crisis Services contracts pursuant to such new RFP.  Crisis Access further 

requests that the Court enter such other and further relief on Crisis Access’s request for 

injunctive relief as the Court deems appropriate. 
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Dated:  December 5, 2013. 
 
      Respectfully 
 
 
      s/ Todd W. Miller   
      Todd W. Miller, #16306 
      Holland & Hart, LLP 
      Attorneys for Appellant 
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