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Woman’s Right to Know Act:
A Legislative History

The Honorable Paul Stam, J.D.*

ABSTRACT: This article provides a comprehensive legislative
history of North Carolina’s Woman’s Right to Know Act of 2011.
The Act requires informed consent and a mandatory twenty-four
hour waiting period for abortion, thus protecting a woman’s right
to make an informed choice. Informed consent provisions and
mandatory waiting periods give individuals making decisions the
information and time necessary to make informed choices. The
Act further provides that an ultrasound be performed and
explained no less than four hours and no more than seventy-two
hours before the abortion.

The article first provides a brief overview of sources of
legislative history recognized in North Carolina. It then details
the history of the Woman’s Right to Know Act, from the first
informed consent bill introduced in 1981 to the passage of the
2011 law then to the federal court case that followed. Finally it
provides specific objections that were raised against the bill and
responses to each. 

Legislators considering similar legislation need to be aware
of the opposition they inevitably will encounter when passing
such a bill. The author expects that this history and the ultimate
success of North Carolina will encourage other states’ legislators
and lawyers and give them the tools to make their case effectively.
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I. Introduction

In 2011 North Carolina passed the Woman’s Right to Know Act. The
purpose is to ensure that every woman deciding whether or not to have an
abortion will have all the information necessary to make a fully informed
decision. 

Informed consent and mandatory waiting periods are not unknown to
the law. For example, a spouse has to wait a year after separation to seek a
divorce.  After signing the paperwork to refinance a home a family has three1

days to cancel the transaction. To obtain a concealed carry permit a person
must take a gun safety class and then wait for approval that could take up to
45 days.  Consent of the birth parents to an adoption can be revoked up to2

seven days after the original consent is given.  And for Medicaid3

sterilizations a thirty day waiting period is mandatory after informed
consent is obtained.4

Typically there is no challenge to the constitutionality of any of these
laws or argument that they violate constitutional rights. These laws ensure
that citizens have the time and information to make the best decision
possible. These laws provide the opportunity for a person to change his or
her mind. A woman considering abortion should also have the information
and time necessary to make the best decision. This protects her right to
choose. And unlike many of the examples above, once an abortion is
performed the consequences are irreversible. 

While opponents would suggest otherwise the provisions in this act are
generally supported. According to a nationwide Gallup Poll conducted in
2011, eighty-seven percent of those polled favored a law requiring doctors
to inform patients about certain possible risks of abortion before the
procedure, with eleven percent opposed.  In the same poll, fifty percent of5

those polled said that they would support a law requiring a woman to be
shown an ultrasound twenty-four hours before the procedure occurred.
Forty-six percent opposed. 

The Woman’s Right to Know Act includes both of these provisions. The
proponents wanted to ensure that the information required would actually
impact a woman’s decisions. Mark Gius concluded that “the odds of a
woman having an abortion in a state with an ultrasound law are only 25% of
the odds of a young woman having an abortion who lives in a state without
such a law.”  His study demonstrates that laws requiring ultrasounds have6

  N.C.G.S. §50-6.1

  N.C.G.S. §14-415.10 et seq.2

  N.C.G.S. §48-3-608.3

  42 C.F.R. §50.205 (1979).4

  http://www.gallup.com/poll/1576/Abortion.aspx#15

  Mark Gius, The Impact of Ultrasound Laws on the Demand for Abortions by Young6

Women, 12(5) J. APPLIED BUS. & ECON. 54, 62 (2011).
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a very significant effect on a woman’s choice.  In a different study, informed7

consent laws, when they take effect, were shown to decrease the abortion
ratio by 10.34 abortions for every thousand live births and decrease the
abortion rate by 0.86 abortions per thousand women between the ages of 15
and 44.8

This article provides a complete legislative history of North Carolina’s
Woman’s Right to Know Act. With time and technology the sources of
legislative history have changed. Formerly debates in the House and Senate
were not available at all. Today debates in the House and Senate are
recorded, and debates in the House are archived on the internet.  It is from9

these recordings that we have prepared transcripts and have included
extensive excerpts in this article. It is the expectation of the author that by
outlining verbatim North Carolina’s legislative experience that legislators of
other states considering similar legislation will benefit.

The second section of the article briefly summarizes the use of
legislative history in North Carolina. The next two sections outline in detail
the progress of the Woman’s Right to Know Act as it made its way through
the legislature and past the Governor to become law. It includes the eventual
implementation by the Department of Health and Human Services. The fifth
section includes court cases that deal specifically with informed consent
requirements for abortion and North Carolina’s Woman’s Right to Know
Act. The sixth section contains six specific objections presented by
opponents and then provides responses.

II. Legislative History in North Carolina

For legal historians, the purpose in reviewing the legislative history of
a law is to answer the ultimate question of legislative intent.  The materials10

  These results differ from similar studies conducted previously. In a study conducted7

by Gius in 2010 he found that ultrasound laws have no statistically significant effects on
state-level abortion rates. The difference may possibly be explained in the fact that the 2011
study used individual-level data, whereas the study done in 2010 used state-level data.

  Michael J. New, Using Natural Experiments to Analyze the Impact of State8

Legislation on the Incidence of Abortion, HERITAGE FOUND. CTR. DATA ANALYSIS REP., Jan. 23,
2006, at 5. The results of similar studies vary. See, infra, note 131.

  The Senate does not archive debates on the internet, but recordings of Senate debates9

dating back to 2006 are kept in the Senate Principal Clerk’s office. The House audio archives
are available at http://www.ncleg.net/gascripts/DocumentSites/browseDocSite.asp?nID=
9&sFolderName=\ 2011-2012%20Session\Audio%20Archives.

  The use of legislative history to derive legislative intent is a well-known exercise. See10

Polaroid Corp. v. Offerman, 349 N.C. 290, 507 S.E.2d 284 (1998), cert. denied 526 U.S. 1098,
119 S.Ct. 1576, 143 L.Ed.2d 671, 67 USLW 3669, 67 USLW 3670, 67 USLW 3561 (1999)
(“Under the canons of statutory construction, the cardinal principle is to ensure accomplish-
ment of the legislative intent. To that end, we must consider ‘the language of the statute…, the
spirit of the act and what the act seeks to accomplish.’”); N.C. Milk Commission v. Nat’l Food
Stores 270 N.C. 323 at 332, 154 S.E.2d 548 (1967) (The intent of the legislature, “must be
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that may be used for that purpose vary with time. Does it include only the
sequence of legislative action, that is, the various editions of the bill as
amendments were added, engrossed, and voted up on? Or does it include
statements, oral or written, made about the bill before the vote was taken
which were heard by or available to those voting? Certainly it does not
include self-serving statements made after enactment.

Some question whether using legislative history to determine legislative
intent is proper. Its use has been admissible depending on what type of
legislative history is suggested. Over the years some of the categories of
legislative history used in the courts have included statements by the
introducer or the member in charge of the bill, committee reports, changes
made to editions of a bill, the minutes of a legislative committee, and the
governor’s remarks. A comprehensive summary of the admissibility of
legislative history is Thomas P. Davis’ “Legislative History in North
Carolina.”11

There are instances where courts have referenced statements by the
introducers or the member in charge of the bill to determine legislative
intent and to clarify otherwise vague provisions. In Corporation
Commission v. Southern Railway Co.,  the chairman’s statement was12

instrumental in the defeat of an amendment. The Supreme Court of North
Carolina stated:

The propriety of referring to statements made by a committee member in
charge of a bill, of course, is well recognized. See Church of the Holy
Trinity v. United States, 143 U.S. 457, 36 L. Ed. 226, 12 S. Ct. 511; United
States v. St. Paul, etc., Railway, 247 U.S. 310, 62 L. Ed. 1130, 38 S. Ct.
525; Duplex Printing Co. v. Deering, . . .; also the Wisconsin Passenger
Fare case.13

The cases cited in Corporation Commission v. Southern Railway Co.
are instructive in other areas of legislative history. In Duplex v. Deering,14

a response by a committee chairman in charge of a bill to a question,
including statements made by that member in the form of supplemental
reports, was considered admissible on the intent of the United States House

found from the language of the act, its legislative history and the circumstances surrounding
its adoption which throw light upon the evil sought to be remedied.”); Ingram v. Johnson 260
N.C. 697, 133 S.E.2d 662 (1963) (“[I]t is proper to look to legislative history, judicial
interpretation of prior statutes dealing with the question, and the changes, if any, made
following a particular interpretation.”).

   Thomas P. Davis, Legislative History in North Carolina, 6(3) N.C. STATE BAR J. 2011

(Fall 2001). Mr. Davis is the librarian of the North Carolina Supreme Court.
  Corporation Commission v. Southern Railway Co., 185 N.C. 435, 117 S.E. 563 (1923).12

  Id. at 464, 117 S.E. 563 (1923).13

  Duplex v. Deering, 24 US 443 (1921).14
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in passing the bill.  In United States v. St. Paul  statements made by the15 16

committee chairman were used,  but the Court also mentions the17

admissibility of other types of legislative history:

It is not our purpose to relax the rule that debates in Congress are not
appropriate or even reliable guides to the meaning of the language of an
enactment. United States v. Trans-Missouri Freight Assn., 166 US 290,
318. But the reports of a committee, including the bill as introduced,
changes made in the frame of the bill in the course of its passage,  and18

statements made by the committee chairman in charge of it, stand upon
a different footing, and may be resorted to under proper qualifications.19

In Binns v. United States,  the remarks of the Committee Chairman were20

used to clarify an ambiguous statement.21

Committee reports have also been deemed as documents that are
admissible to show legislative intent.  As stated in Sneed v. Board of22

Education:23

With no evidence before us that the meaning of ‘free public schools’ was
even raised as an issue in the public discussion and debate surrounding

  Id. at 474-475 (“But reports of committees of House or Senate stand upon a more solid15

footing, and may be regarded as an exposition of the legislative intent in a case where
otherwise the meaning of a statute is obscure. Binns v. United States, 194 U.S. 486, 495, 48
L. Ed. 1087, 24 S. Ct. 816. And this has been extended to include explanatory statements in
the nature of a supplemental report made by the committee member in charge of a bill in the
course of passage.”) As seen hereafter, Representatives Samuelson and McElraft were the
primary sponsors of the Woman’s Right to Know Act and Senator Warren Daniel was the
member in charge of presenting the bill to the Senate.

  United States v. St. Paul, 247 U.S. 310, 38 S.Ct. 525, 62 L.Ed. 1130 (1918).16

  Id. at 315-318, 38 S.Ct. 525, 62 L.Ed. 1130 (1918).17

  More recent cases have also referenced different editions of a bill, and thus support18

the use of changes in the frame of the bill as legislative history. See Burgess v. Your House of
Raleigh, 326 N.C. 205, 388 S.E.2d 134, 53 Empl. Prac. Dec. P 39, 802, 2 A.D. Cases 672
(1990); In re Doe, 126 N.C.App. 401, 485 S.E.2d 354 (1997); Multimedia Pub., NC v.
Henderson County, 136 N.C.App. 567, 525 S.E.2d 786, 28 Media L. Rep. 1470 (2000).

  United States v. St. Paul, 247 U.S. 310 at 318, 38 S.Ct. 525, 62 L.Ed. 1130 (1918).19

  Binns v. United States, 194 U.S. 486, 24 S.Ct. 816, 48 L.Ed. 1087, 2 Alaska Fed. 29120

(1904).
  Id. at 495-496, 24 S.Ct. 816, 48 L.Ed. 1087, 2 Alaska Fed. 291 (1904).21

  See Church of the Holy Trinity v. United States, 143 U.S. 457, 12 S.Ct. 511, 36 L.Ed.22

226 (1892) (committee reports were used to ascertain legislative intent); Applications for
Reassignment of Pupils, 247 N.C. 413, 101 S.E.2d 359 (1958) (Report of Advisory Commit-
tee-the Pearsall Plan); Sneed v. Board of Education, 299 N.C. 609, 264 S.E.2d 106 (1980)
(Official Commentary by Constitutional Study Commission considered as well as wording of
ballot).

  Sneed v. Board of Education, 299 N.C. 609, 264 S.E.2d 106 (1980).23
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the 1970 constitutional revision, we cannot read into the voice of the
people an intent that in all likelihood had no occasion to be born.24

While the cases cited in Corporation Commission v. Southern Railway
Co. are expansive, their application to North Carolina has been limited due
to the previous scarcity of reliable sources. Legislative committee reports in
North Carolina usually consist of “Favorable,” “Unfavorable,” or “Without
Prejudice.”

Denying any significance to legislative history of the minutes of a
legislative committee, or any materials attached to them, is a per curiam
decision in Kaplan v. Prolife Action League of Greensboro  modifying and25

affirming the 1996 opinion of the Court of Appeals.  The Supreme Court26

said, in dicta: “In discussing the North Carolina RICO Act, the Court of
Appeals relied on the minutes of a legislative committee of the General
Assembly in determining legislative intent. We disavow those portions of the
Court of Appeals opinion.” While minutes are not transcriptions of the
debate they do indicate who spoke. There is an audio recording kept by a
Sergeant of Arms from which those who wish may transcribe the debates.
We have done so.  Why would the record of words spoken, heard, or27

available to members before the vote is taken not be admissible to the extent
that they actually shed light on the ultimate question of legislative intent?28

Why would the courts not consider actual words of floor debate when
available?

The constitution has changed since the court stated that the Governor’s
remarks were not part of the legislative history.  Since 1996 the Governor29

  Id. at 616, 264 S.E.2d 106 (1980).24

  Kaplan v. Prolife Action League of Greensboro, 347 N.C. 342, 344; 493 S.E.2d 41625

(1997).
  Kaplan v. Prolife Action League of Greensboro, 123 N.C.App. 720, 724, 475 S.E.2d26

247, RICO Bus.Disp.Guide 9117 (1996).
  Transcripts of debates on the floor and in Judiciary Subcommittee B, the committee27

of origin, concerning the Woman’s Right to Know Act are on file in the offices of Issues in Law
and Medicine.

  Davis’ “Legislative History in North Carolina” references a case where deliberations28

of committee members, apart from anything attached to committee minutes, were cited to
supplement an argument. In Formyduval v. Bunn, 138 N.C.App. 381, 530 S.E.2d 96 (2000),
rev. denied by 353 N.C. 262, 546 S.E.2d 93 (2000), the court said, “Though the legislative
history does not reveal the reason the division was removed, several committee members did
express discomfort with the board certification language.” See 26 April 1995 Minutes of the
House Select Comm. on Tort Reform. One committee member specifically “questioned the
reasoning for having to be board certified in order to be an expert witness.” 

  See Jackson v. Corporation Commissioner, 130 N.C. 385, 391; 42 S.E. 123 (1902) (“We29

have not invoked the aid of the governor’s message in the coming to a conclusion in this case…
it certainly would be dangerous expedient for this court to adopt as a rule of interpretation of
a statute the consideration of a communication to the legislature on the subject-matter of the
statute. It may not be that legislative bodies always carry out, or ought to carry out, the
suggestions and recommendation addressed to them in messages by the chief executives of
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has had the power to veto public bills.  The Supreme Court could revisit the30

issue of the admissibility of a governor’s actions and statements. We have
included the governor’s veto message.

III. History of the Act

On July 28, 2011, the North Carolina Senate passed the Woman’s Right
to Know Act, and it became Session Law 2011-405, notwithstanding the
objection of the Governor. The effective date was October 26, 2011, with
respect to claims for relief arising on after October 1, 2011.  This law had a31

long gestation prior to its enactment. 

1981

In 1980, the U.S. Supreme Court held in H.L. v. Matheson  that Utah32

could require a physician to notify the parents or guardian of a minor upon
whom an abortion is to be performed. Inspired by this holding, eight North
Carolina Senators sponsored SB 451, which added an informed consent
provision to parental notification. When initially voted on by the Senate, it
would have added to G.S. 14-45.1:

(h) Prior to performance of an abortion pursuant to this section, the
physician who is to perform the abortion shall inform the woman upon
whom the abortion is to be performed:

(1) Of the names and addresses of two licensed adoption agencies
in the State of North Carolina and the services that can be performed
by those agencies; and

(2) Of the possible complications and risks of abortion and the
nature of the postoperative recuperation period.33

The first four sponsors were senior Democrats. Ollie Harris (D -
Cleveland) was Chairman of the Human Resources Committee. The North
Carolina Health Department Association had named him its 1979 Legislator
of the Year. Robert Swain (D - Buncombe) was Chairman of the Courts,
Judicial Districts & Criminal Justice Committee. Julian Allsbrook (D -

states.”).
  In November 1996, the citizens of North Carolina voted to amend the State30

Constitution to allow for a gubernatorial veto. Section 22 of Article II of the North Carolina
Constitution contains the gubernatorial veto power.

  Section 3 of North Carolina Session Law 2011-405. 31

  H.L. v. Matheson, 450 U.S. 398, 101 S.Ct. 1164, 67 L.Ed.2d 388 (1981).32

  N.C.G.S. §14-45.1 provides when abortion is not unlawful, notwithstanding N.C.G.S.33

§14-44 and §14-45.
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Halifax) was Chairman of Judiciary I. Allsbrook had served as Chairman of
the Committee on Platform and Resolutions of the State Democratic
Convention. Robert Warren (D - Johnston) was Vice Chairman of Economy
and the Committee on Education.34

On May 5, 1981, the bill passed third reading in the Senate on a vote of
32 to 17. But a motion to reconsider was passed that led to the
deconstruction of the bill. It was not considered by the House.35

1989

In 1989, the U.S. Supreme Court, in Webster v. Reproductive Health
Services,  upheld a Missouri law  that imposed restrictions, “on the use of36 37

public funds, employees, and facilities to perform or assist nontherapeutic
abortions” or “to encourage or counsel a woman to have a nontherapeutic
abortion.”  This decision was made while the North Carolina House had its38

first coalition partisan control since 1898. Shortly thereafter the Abortion
Control Act of 1989  was introduced by Rep. Paul Stam. It included an39

informed consent provision:

§130A-454, Physician’s duty regarding abortions.
(a) No physician shall perform an abortion unless, prior to such abortion,

the physician certifies in writing that the woman gave her informed
consent, freely and without coercion, after the attending physician
had informed her of the information contained in subsections (a) and
(c) of this section and shall further certify in writing the pregnant
woman’s age, based upon proof of age offered by her.

(b) In order to ensure that the consent for an abortion is informed
consent, no abortion may be performed or induced upon a pregnant
woman unless she has signed a consent form supplied by the State
Health Director, acknowledging that she has been informed by the
attending physician of the following facts:

1. That according to the best medical judgment of her attending
physician she is or is not pregnant.
2. The particular risks associated with the abortion technique to
be used.

  NORTH CAROLINA MANUAL: 1981-1982 (John L. Cheney, ed., Department of the34

Secretary of State).
  The full bill history is available in print or on microfilm in the North Carolina35

Legislative Library and is on file in the offices of Issues in Law and Medicine.
  Webster v. Reproductive Health Services, 492 U.S. 490, 109 S.Ct. 3040, 106 L.Ed.2d36

410, 57 USLW 5023 (1989).
  See H.B. 1596 (Mo. 1986); see also Mo. Ann. Stat. §1.205, §188.205, §188.210, and37

§188.215.
  Webster v. Reproductive Health Services 492 U.S. 490 at 491-492, 109 S.Ct. 3040, 10638

L.Ed.2d 410, 57 USLW 5023 (1989).
  See H.B. 1231 (N.C. 1989).39
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3. Alternatives to abortion that are available.

(c) A person authorized to perform abortions in this State shall, before
performing the abortion, provide medical advice and counseling to
the woman seeking the abortion regarding the potential medical,
physiological, and psychological consequences of having an abortion.
A person who fails to provide such medical advice and counseling
shall be liable to the woman upon whom the person performed the
abortion for all damages proximately caused by the abortion.

The bill was not heard in committee.  40

1995

Rep. Michael Decker introduced a Woman’s Right to Know Act similar
to that section of the 1989 bill along with 48 co-sponsors.  It was reported41

favorably by the Committee on Health and Environment and the
Appropriations Subcommittee on Human Resources. It was returned to
committee by a vote of 81 to 29 on June 3, 1996.42

In 1997, Rep. Connie Wilson introduced a similar bill along with 49
co-sponsors.  It passed the House on a vote of 77 to 42 on April 30, 1997.  43 44

The Senate did not consider the bill. Thereafter similar bills were introduced
in each subsequent session,  but they never received a committee hearing45

until 2011.

2011

A new majority was in control of each house of the General Assembly for
the first time since 1870. Woman’s Right to Know  was introduced by Rep.46

Ruth Samuelson and Rep. Pat McElraft (with 42 co-sponsors). The bill  was47

  The bill history is available at http://www.ncleg.net/gascripts/BillLookUp/40

BillLookUp.pl?Session=1989&BillID=h1231.
  See H.B. 624 (N.C. 1995).41

  The bill history is available at http://www.ncleg.net/gascripts/BillLookUp/42

BillLookUp.pl?Session=1995&BillID=h624.
  See H.B. 536 (N.C. 1997). 43

  The bill history is available at http://www.ncleg.net/gascripts/BillLookUp/44

BillLookUp.pl?Session=1997&BillID=h536.
  HB 1064, 1999-2000 Session; HB 1280, 2001-2002 Session; HB 998 and SB 571,45

2003-2004 Session; HB 1488 and SB 549, 2005-2006 Session; HB 1552, 2007-2008 Session;
HB 1044, 2009-2011 Session.

  See H.B. 854 (N.C. 2011); the bill history is available at http://www.ncleg.net/46

gascripts/BillLookUp/BillLookUp.pl?Session=2011&BillID=h854.
  This was Edition 1 of the bill. 47
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assigned to House Judiciary Subcommittee B, which reported favorably a
committee substitute on May 12, 2011.48

The bill  was then re-referred to the Appropriations Committee where49

it was heard in the Subcommittee on Health and Human Services because
of a fiscal note  estimating an expenditure of $6,756,235. $150,000 was for50

the operation of the bill itself. Another $6.6 million was for the cost
associated with additional babies that would be born, half of whom would
have the expenses of their care paid by Medicaid. The fiscal note stated these
costs might be offset by $39 million in savings from reduced complications
among women giving birth and fewer children born with cerebral palsy. This
Subcommittee reported favorably a committee substitute on June 7, 2011.

The Appropriations Subcommittee on Health and Human Services
made changes before it reported the bill, including changing the wording
from “ultrasound” to “real time view of the unborn child” throughout the
entire bill. This definition is in §90-21.81: “Display a real-time view of the
unborn child – An ultrasound or any more scientifically advanced means of
viewing the unborn child in real time.”

On June 8, 2011, an amendment was adopted on the House floor that
eliminated a proposed addition to §90.21.7, which was Section 2 of Edition
3 of the bill. The section contained a requirement that parental consents be
acknowledged before a notary public.  As amended, the bill  passed on a51 52

vote of 71 to 48 and then passed third reading on a voice vote.

  House Judiciary Subcommittee B made several changes before it reported the bill.48

These changes included minor wording and grammatical corrections, but also added:
“However, the fact that the physician or qualified professional does not know the information
required in sub- subdivisions a., f., or g. shall not restart the 24-hour period” in §90-21.82 (1).
In §90-21.83 (a)(2) the Subcommittee eliminated the requirement that printed materials
should include the following statement: “The life of each human being begins at conception.
Abortion will terminate the life of a separate, unique living human being.” This language was
approved by the Eighth Circuit Court of Appeals in Planned Parenthood Minn., N.D., S.D. v.
Rounds, 530 F.3d 724 at 726 (8th Cir. 2008). Rounds upheld, against compelled speech
challenges, an informed consent provision requiring a disclosure that the abortion “will
terminate the life of a whole, separate, unique, living human being.” The Subcommittee
removed §90-21.88 of Edition 1 of the bill, which included extensive reporting requirements.
The reporting requirements found in §90-21.88 of Edition 1 are similar to the rigorous
reporting requirements adopted by Georgia, Louisiana, and West Virginia. See Ga. Code Ann.
§31-9A-6; La. Rev. Stat. Ann. §40:1299.65.8 B.6 & G; and W. Va. Code Ann. §16-2I-7. The
Subcommittee added §90-21.91, which says that women whom physicians feel are being
coerced should also receive the information about pregnancy care centers; and in §90-21.7
they changed the requirement that physicians keep a copy of the written consent form from
seven- or five years- after the minor reaches the age of maturity, whichever is greater, to three
years after the minor reaches the age of maturity.

  Edition 2.49

  The Legislative Fiscal Note is available at http://www.ncleg.net/Sessions/2011/50

FiscalNotes/House/PDF/HFN0854v1.pdf.
  See, infra, note 58.51

  Edition 4.52
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The Senate referred the bill to the Committee on Judiciary 1, then

re-referred it to the Committee on Rules where it was reported favorably and
placed on the calendar for June 15, 2011. The bill passed second reading on
a vote of 29 to 20 and then third reading on a voice vote. It was ratified and
presented to the Governor on June 17, 2011.

On June 27, 2011, Governor Beverly Perdue vetoed the act stating: 

House Bill 854, “An Act to Require a Twenty-Four Hour Waiting Period
and the Informed Consent of a Pregnant Woman Before an Abortion May
Be Performed”

This bill is a dangerous intrusion into the confidential relationship that
exists between women and their doctors. The bill contains provisions that
are the most extreme in the nation in terms of interfering with that
relationship. Physicians must be free to advise and treat their patients
based on their medical knowledge and expertise and not have their advice
overridden by elected officials seeking to impose their own ideological
agenda on others.

Therefore, I veto this bill.53

The bill was passed on July 26, 2011, notwithstanding the objection of
the Governor, by a vote of 72-47 in the House. On July 28, 2011, the Senate
then reconsidered the bill. During the override debate, Sen. Warren Daniel,
the member in charge of presenting the bill to the Senate,  said:54

Thank you, Mr. President and Members of the Senate. We discussed this
bill in depth earlier this session so I won’t go into the specifics today. In
general terms this bill requires that women receive a consultation with a
doctor, are given information on alternatives for abortion, are offered an
ultrasound, and are given a 24 hour waiting period before having an
abortion. 

I’ve learned in my brief time in the legislature as the President has pointed
out on at least one occasion, that our long, eloquent floor speeches rarely
change the result of a vote, so I won’t debate all the merits of the bill. But
I would like to make a couple of comparisons to current laws we have on
the books in North Carolina that have a waiting period:

  The full record of the Governor’s veto is available at http://www.ncleg.net/Sessions/53

2011/H854Veto/H854Veto.html.
  As the member in charge of presenting the bill to the Senate, Sen. Warren Daniel’s54

remarks ought to be admissible in arriving at the ultimate question of legislative intent. See
supra, notes 12-16. His remarks on the override vote are set out in full. His remarks on 2nd
reading are on file in the offices of Issues in Law and Medicine. One can observe that he was
the “member in charge” by noting that he was called upon first by the Lt. Governor to debate
the bill. See MASON’S MANUAL OF LEGISLATIVE PROCEDURE §§ 90 & 103 (2010).
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The first is divorce. A person who wants to file a petition for a divorce has
to wait a year after separation before they can seek a divorce. Why?
Because we value the institution of marriage and we want to see couples
work things out and stay together, and a one year waiting period can help
facilitate reconciliation.

The second is home refinance loans. If you want to refinance your house
you have to wait three days from the time you sign the documents before
the loan becomes final and money is disbursed. The attorney is required
the give the borrower three copies of a form that would allow them to
cancel the transaction for the next 72 hours. Why? Because we don’t want
lenders taking advantage of homeowners and we want homeowners to take
the time to consider whether they want to put their homes at risk by taking
out their equity. 

One year to get a divorce, three days to refinance your house, 24 hours to
terminate a life. If a one year waiting period saves a marriage, if the three
day waiting period prevents a bad financial decision, I think those of us in
this room would agree that those laws serve their purposes and that the
waiting periods were worth the inconvenience. And if a 24 hour waiting
period saves one life I would hope that all of us here would likewise agree
that any inconvenience for the doctor or patient was also worth it and was
insignificant. Because every life has dignity and value and every person
bears the mark of Almighty God. 

This bill does not take away a woman’s access to abortion, but rather
ensures that she will have the tools necessary to make a truly informed
decision. It’s not an attack on personal freedom but a guarantee of it,
because it safeguards her right to know and make an informed decision.
There’s no downside to providing pregnant women with more information
at a time when they are considering an abortion. We know that this bill will
save lives - almost 3,000 a year in fact as estimated by the research
division. So if you believe that abortions should be safe, legal, and rare,
there is no reason not to support this bill. It is still a woman’s choice, it’s
her informed choice. Life is at stake, and I urge your support of the
motion.

The Senate passed the bill again by a vote of 29-19, notwithstanding the
Governor’s objection. It became the following law:
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AN ACT TO REQUIRE A TWENTY-FOUR-HOUR WAITING PERIOD

AND THE INFORMED CONSENT OF A
PREGNANT WOMAN BEFORE AN ABORTION MAY BE PERFORMED.

The General Assembly of North Carolina enacts: 

SECTION 1. Chapter 90 of the General Statutes is amended by adding the
following new Article to read: 

Article 1.
Woman’s Right to Know Act.

§ 90-21.80. Short title. 
This act may be cited as the ‘Woman’s Right to Know Act.’ 

§ 90-21.81. Definitions. 
The following definitions apply in this Article: 

(1) Abortion. - The use or prescription of any instrument,
medicine, drug, or other substance or device intentionally
to terminate the pregnancy of a woman known to be
pregnant with an intention other than to do any of the
following: 
a. Increase the probability of a live birth. 
b. Preserve the life or health of the child. 
c. Remove a dead, unborn child who died as the result of

(i) natural causes in utero, (ii) accidental trauma, or
(iii) a criminal assault on the pregnant woman or her
unborn child which causes the premature termination
of the pregnancy. 

(2) Attempt to perform an abortion. - An act, or an omission of
a statutorily required act, that, under the circumstances as
the actor believes them to be, constitutes a substantial step
in a course of conduct planned to culminate in the
performance of an abortion in violation of this Article. 

(3) Department. - The Department of Health and Human
Services. 

(4) Display a real-time view of the unborn child. - An
ultrasound or any more scientifically advanced means of
viewing the unborn child in real time. 

(5) Medical emergency. - A condition which, in reasonable
medical judgment, so complicates the medical condition of
the pregnant woman as to necessitate the immediate
abortion of her pregnancy to avert her death or for which
a delay will create serious risk of substantial and
irreversible physical impairment of a major bodily
function, not including any psychological or emotional
conditions. For purposes of this definition, no condition
shall be deemed a medical emergency if based on a claim or
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diagnosis that the woman will engage in conduct which
would result in her death or in substantial and irreversible
physical impairment of a major bodily function. 

(6) Physician. - An individual licensed to practice medicine in
accordance with this Chapter. 

(7) Probable gestational age. - What, in the judgment of the
physician, will, with reasonable probability, be the
gestational age of the unborn child at the time the abortion
is planned to be performed. 

(8) Qualified professional. - An individual who is a registered
nurse, nurse practitioner, or physician assistant licensed in
accordance with Article 1 of this Chapter, or a qualified
technician acting within the scope of the qualified
technician’s authority as provided by North Carolina law
and under the supervision of a physician. 

(9) Qualified technician. - A registered diagnostic medical
sonographer who is certified in obstetrics and gynecology
by the American Registry for Diagnostic Medical
Sonography (ARDMS) or a nurse midwife or advanced
practice nurse practitioner in obstetrics with certification
in obstetrical ultrasonography. 

(10) Stable Internet Web site. - A Web site that, to the extent
reasonably practicable, is safeguarded from having its
content altered other than by the Department. 

(11) Woman. - A female human, whether or not she is an adult. 

§ 90-21.82. Informed consent to abortion. 
No abortion shall be performed upon a woman in this State without

her voluntary and informed consent. Except in the case of a medical
emergency, consent to an abortion is voluntary and informed only if all of
the following conditions are satisfied: 

(1) At least 24 hours prior to the abortion, a physician or
qualified professional has orally informed the woman, by
telephone or in person, of all of the following: 
a. The name of the physician who will perform the

abortion. 
b. The particular medical risks associated with the

particular abortion procedure to be employed,
including, when medically accurate, the risks of
infection, hemorrhage, cervical tear or uterine
perforation, danger to subsequent pregnancies,
including the ability to carry a child to full term, and
any adverse psychological effects associated with the
abortion. 

c. The probable gestational age of the unborn child at
the time the abortion is to be performed. 

d. The medical risks associated with carrying the child to
term. 
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e. The display of a real-time view of the unborn child

and heart tone monitoring that enable the pregnant
woman to view her unborn child or listen to the
heartbeat of the unborn child are available to the
woman. The physician performing the abortion,
qualified technician, or referring physician shall
inform the woman that the printed materials and Web
site described in G.S. 90-21.83 and G.S. 90-21.84
contain phone numbers and addresses for facilities
that offer the services free of charge. If requested by
the woman, the physician or qualified professional
shall provide to the woman the list as compiled by the
Department. 

f. If the physician who is to perform the abortion has no
liability insurance for malpractice in the performance
or attempted performance of an abortion, that
information shall be communicated. 

g. The location of the hospital that offers obstetrical or
gynecological care located within 30 miles of the
location where the abortion is performed or induced
and at which the physician performing or inducing the
abortion has clinical privileges. If the physician who
will perform the abortion has no local hospital
admitting privileges, that information shall be
communicated. 

If the physician or qualified professional does not know the
information required in sub-subdivisions a., f., or g. of this
subdivision, the woman shall be advised that this
information will be directly available from the physician
who is to perform the abortion. However, the fact that the
physician or qualified professional does not know the
information required in sub-subdivisions a., f., or g. shall
not restart the 24-hour period. The information required
by this subdivision shall be provided in English and in each
language that is the primary language of at least two
percent (2%) of the State’s population. The information
may be provided orally either by telephone or in person, in
which case the required information may be based on facts
supplied by the woman to the physician and whatever other
relevant information is reasonably available. The
information required by this subdivision may not be
provided by a tape recording but shall be provided during
a consultation in which the physician is able to ask
questions of the patient and the patient is able to ask
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questions of the physician.  If, in the medical judgment of55

the physician, a physical examination, tests, or the
availability of other information to the physician
subsequently indicates a revision of the information
previously supplied to the patient, then that revised
information may be communicated to the patient at any
time before the performance of the abortion. Nothing in
this section may be construed to preclude provision of
required information in a language understood by the
patient through a translator. 

(2) The physician or qualified professional has informed the
woman, either by telephone or in person, of each of the
following at least 24 hours before the abortion: 
a. That medical assistance benefits may be available for

prenatal care, childbirth, and neonatal care. 
b. That public assistance programs under Chapter 108A

of the General Statutes may or may not be available as
benefits under federal and State assistance programs. 

c. That the father is liable to assist in the support of the
child, even if the father has offered to pay for the
abortion. 

d. That the woman has other alternatives to abortion,
including keeping the baby or placing the baby for
adoption. 

e. That the woman has the right to review the printed
materials described in G.S. 90-21.83, that these
materials are available on a State-sponsored Web site,
and the address of the State-sponsored Web site. The
physician or a qualified professional shall orally
inform the woman that the materials have been
provided by the Department and that they describe
the unborn child and list agencies that offer
alternatives to abortion. If the woman chooses to view
the materials other than on the Web site, the materials
shall either be given to her at least 24 hours before the
abortion or be mailed to her at least 72 hours before
the abortion by certified mail, restricted delivery to
addressee. 

  In her Amended Memorandum Opinion and Order in Stuart v. Huff, 834 F. Supp. 2d55

424 (M.D.N.C. 2011), Judge Catherine Eagles wrote: “The Defendants interpret the statute to
require that a physician or qualified professional provide the listed information and, if a
qualified professional provides the information, that a physician be available to ask and
answer questions within the statutory time frame upon request of the patient or the qualified
professional. The Defendants further contend that this provision does not require that the
physician must always personally meet with the patient during this advance consultation, and
agree that the physician can be available personally, electronically, or telephonically. The
Defendants’ interpretation is a reasonable interpretation of the statutory language, and avoids
the problems the Plaintiffs identify . . . .” Id. at 435.
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f. That the woman is free to withhold or withdraw her

consent to the abortion at any time before or during
the abortion without affecting her right to future care
or treatment and without the loss of any State or
federally funded benefits to which she might
otherwise be entitled. 

The information required by this subdivision shall be
provided in English and in each language that is the
primary language of at least two percent (2%) of the State’s
population. The information required by this subdivision
may be provided by a tape recording if provision is made to
record or otherwise register specifically whether the
woman does or does not choose to have the printed
materials given or mailed to her. Nothing in this
subdivision shall be construed to prohibit the physician or
qualified professional from e-mailing a Web site link to the
materials described in this subdivision or G.S. 90-21.83. 

(3) The woman certifies in writing, before the abortion, that
the information described in subdivisions (1) and (2) of this
section has been furnished her and that she has been
informed of her opportunity to review the information
referred to in sub-subdivision (2)e. of this section. The
original of this certification shall be maintained in the
woman’s medical records, and a copy shall be given to her. 

(4) Before the performance of the abortion, the physician who
will perform the abortion or the qualified technician must
receive a copy of the written certification required by
subdivision (3) of this section. 

§ 90-21.83. Printed information required. 
(a) Within 90 days after this Article becomes effective, the

Department shall publish in English and in each language that
is the primary language of at least two percent (2%) of the
State’s population and shall cause to be available on the State
Web site established under G.S. 90-21.84, the following printed
materials in a manner that ensures that the information is
comprehensible to a person of ordinary intelligence: 
(1) Geographically indexed materials designed to inform a

woman of public and private agencies and services
available to assist her through pregnancy, upon childbirth,
and while the child is dependent, including adoption
agencies. The information shall include a comprehensive
list of the agencies available, a description of the services
they offer, including which agencies offer, at no cost to the
woman, imaging that enables the woman to view the
unborn child or heart tone monitoring that enables the
woman to listen to the heartbeat of the unborn child, and
a description of the manner, including telephone numbers,
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in which they might be contacted. In the alternative, in the
discretion of the Department, the printed materials may
contain a toll-free, 24-hour-a-day telephone number that
may be called to obtain, orally or by tape recorded message
tailored to the zip code entered by the caller, a list of these
agencies in the locality of the caller and of the services they
offer. 

(2) Materials designed to inform the woman of the probable
anatomical and physiological characteristics of the unborn
child at two-week gestational increments from the time a
woman can be known to be pregnant until full term,
including pictures or drawings representing the
development of the unborn child at two-week gestational
increments. The pictures shall contain the dimensions of
the unborn child, information about brain and heart
functions, the presence of external members and internal
organs, and be realistic and appropriate for the stage of
pregnancy depicted. The materials shall be objective,
nonjudgmental, and designed to convey only accurate
scientific information about the unborn child at the various
gestational ages. The material shall contain objective
information describing the methods of abortion procedures
employed, the medical risks associated with each
procedure, the possible adverse psychological effects of
abortion, as well as the medical risks associated with
carrying an unborn child to term. 

(b) The materials referred to in subsection (a) of this section shall
be printed in a typeface large enough to be clearly legible. The
Web site provided for in G.S. 90-21.84 shall be maintained at a
minimum resolution of 70 DPI (dots per inch). All pictures
appearing on the Web site shall be a minimum of 200x300
pixels. All letters on the Web site shall be a minimum of 12-point
font. All information and pictures shall be accessible with an
industry-standard browser requiring no additional plug-ins. 

(c) The materials required under this section shall be available at no
cost from the Department upon request and in appropriate
numbers to any physician, person, health facility, hospital, or
qualified professional. 

§ 90-21.84. Internet Web site. 
The Department shall develop and maintain a stable Internet Web

site to provide the information described under G.S. 90-21.83. No
information regarding who accesses the Web site shall be collected or
maintained. The Department shall monitor the Web site on a regular basis
to prevent and correct tampering. 
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§ 90-21.85. Display of real-time view requirement. 

(a) Notwithstanding G.S. 14-45.1,  except in the case of a medical56

emergency, in order for the woman to make an informed
decision, at least four hours before a woman having any part of
an abortion performed or induced, and before the
administration of any anesthesia or medication in preparation
for the abortion on the woman, the physician who is to perform
the abortion, or qualified technician working in conjunction with
the physician, shall do each of the following: 
(1) Perform an obstetric real-time view of the unborn child on

the pregnant woman. 
(2) Provide a simultaneous explanation of what the display is

depicting, which shall include the presence, location, and
dimensions of the unborn child within the uterus and the
number of unborn children depicted. The individual
performing the display shall offer the pregnant woman the
opportunity to hear the fetal heart tone. The image and
auscultation of fetal heart tone shall be of a quality
consistent with the standard medical practice in the
community. If the image indicates that fetal demise has
occurred, a woman shall be informed of that fact. 

(3) Display the images so that the pregnant woman may view
them. 

(4) Provide a medical description of the images, which shall
include the dimensions of the embryo or fetus and the
presence of external members and internal organs, if
present and viewable. 

(5) Obtain a written certification from the woman, before the
abortion, that the requirements of this section have been
complied with, which shall indicate whether or not she
availed herself of the opportunity to view the image. 

(6) Retain a copy of the written certification prescribed by
subdivision (a)(5) of this section. The certification shall be
placed in the medical file of the woman and shall be kept by
the abortion provider for a period of not less than seven
years. If the woman is a minor, then the certification shall
be placed in the medical file of the minor and kept for at
least seven years or for five years after the minor reaches
the age of majority, whichever is greater. 

  In Stuart, 834 F. Supp. 2d 424, the plaintiffs contended in both their Brief in Support56

of Motion for Temporary Restraining Order and Preliminary Injunction and their Complaint
for Injunctive and Declaratory Relief that this reference to G.S. 14-45.1, which is in the
criminal code, meant that the consequences of not complying with the act could be criminal
punishment. Judge Eagles, in her Amended Memorandum and Opinion Order, disagreed with
the plaintiff’s contention and held that there are no criminal penalties for violating the Act.
Id. at 434.
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If the woman has had an obstetric display of a real-time image of the
unborn child within 72 hours before the abortion is to be performed,
the certification of the physician or qualified technician who
performed the procedure in compliance with this subsection shall be
included in the patient’s records and the requirements under this
subsection shall be deemed to have been met. 
(b) Nothing in this section shall be construed to prevent a pregnant

woman from averting her eyes from the displayed images or
from refusing to hear the simultaneous explanation and medical
description. 

(c) In the event the person upon whom the abortion is to be
performed is an unemancipated minor, as defined in G.S.
90-21.6(1), the information described in subdivisions (a)(2) and
(a)(4) of this section shall be furnished and offered respectively
to a person required to give parental consent under G.S.
90-21.7(a) and the unemancipated minor. The person required
to give consent in accordance with G.S. 90-21.7(a), as
appropriate, shall make the certification required by subdivision
(a)(5) of this section. In the event the person upon whom the
abortion is to be performed has been adjudicated mentally
incompetent by a court of competent jurisdiction, the
information shall be furnished and offered respectively to her
spouse or a legal guardian if she is married or, if she is not
married, to one parent or a legal guardian and the woman. The
spouse, legal guardian, or parent, as appropriate, shall make the
certification required by subdivision (a)(5) of this section. In the
case of an abortion performed pursuant to a court order under
G.S. 90-21.8(e) and (f), the information described in
subdivisions (a)(2) and (a)(4) of this section shall be provided to
the minor, and the certification required by subdivision (a)(5) of
this section shall be made by the minor.  57

  North Carolina Administrative Code actually already required an ultrasound to be57

performed before an abortion procedure. 10A NCAC 14E .0305. Subchapter 14E deals with
the certification of clinics for abortion and Section .0305 outlines the requirements for
medical records. Section .0305 became effective February 1, 1976 and read: 

.0305 MEDICAL RECORDS
(a) A complete and permanent record shall be maintained for all patients including the
date and time of admission and discharge, the full and true name, address, date of
birth, nearest of kin, diagnoses, duration of pregnancy, condition on admission and
discharge, referring and attending physician, a witnessed, voluntarily-signed consent
for surgery, authenticated history and physical examination including identification
or pre-existing or current illnesses, drug sensitivities or other idiosyncrasies having
a bearing on the operative procedure or anesthetic to be administered.
(b) All other pertinent information such as pre- and post- operative instructions,
counseling, laboratory report, drugs administered, and follow-up instructions
including family planning advice should be recorded and authenticated.
(c) If Rh is negative, the significance should be explained to the patient and so
recorded, the patient in writing may reject or accept the appropriate desensitization
material. A written record of the patient’s decision shall be a permanent part of her
medical history.
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§ 90-21.86. Procedure in case of medical emergency. 

When a medical emergency compels the performance of an abortion,
the physician shall inform the woman, before the abortion if possible, of
the medical indications supporting the physician’s judgment that an
abortion is necessary to avert her death or that a 24-hour delay will create
a serious risk of substantial and irreversible impairment of a major bodily
function, not including psychological or emotional conditions. As soon as
feasible, the physician shall document in writing the medical indications
upon which the physician relied and shall cause the original of the writing
to be maintained in the woman’s medical records and a copy given to her. 

§ 90-21.87. Informed consent for a minor.
If the woman upon whom an abortion is to be performed is an

unemancipated minor, the voluntary and informed written consent
required under G.S. 90-21.82 shall be obtained from the minor and from
the adult individual who gives consent pursuant to G.S. 90-21.7(a).58

§ 90-21.88. Civil remedies. 
(a) Any person upon whom an abortion has been performed and any

father of an unborn child that was the subject of an abortion may maintain
an action for damages against the person who performed the abortion in
knowing or reckless violation of this Article. Any person upon whom an
abortion has been attempted may maintain an action for damages against
the person who performed the abortion in willful violation of this Article. 

(b) Injunctive relief against any person who has willfully violated this
Article may be sought by and granted to (i) the woman upon whom an
abortion was performed or attempted to be performed in violation of this
Article, (ii) any person who is the spouse, parent, sibling, or guardian of,
or a current or former licensed health care provider of, the woman upon
whom an abortion has been performed or attempted to be performed in
violation of this Article, or (iii) the Attorney General. The injunction shall
prevent the abortion provider from performing or inducing further
abortions in this State in violation of this Article. 

(c) If judgment is rendered in favor of the plaintiff in any action
authorized under this section, the court shall also tax as part of the costs

The code was then re-adopted affective December 19, 1977, amended effective December 1,
1989, and amended again effective July 1, 1994. The 1994 amendment expanded Section .0305
extensively and included the ultrasound requirement which read: “(d) An ultra sound
examination shall be performed and the results posted in the patient’s medical record for any patient who
is scheduled for an abortion procedure.” The Woman’s Right to Know Act simply expands on this
portion of the administration code by requiring the physician to show and explain to the
patient what is being depicted on the screen, since she would already have paid for that
procedure. The full history of the code is on file in the offices of Issues in Law and Medicine.

  In Jackson v. A Woman’s Choice, 130 N.C.App. 590, 503 S.E.2d 422 pet. for disc. rev.58

denied 349 N.C. 360, 517 S.E.2d 896 (1998), the Court of Appeals held that a doctor could rely
on a consent forged by a minor from a “parent.” This section means that the parent (or other
person such as a guardian who can give consent) will also need to be fully informed
twenty-four hours before the abortion.
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reasonable attorneys’ fees in favor of the plaintiff against the defendant.
If judgment is rendered in favor of the defendant and the court finds that
the plaintiff’s suit was frivolous or brought in bad faith, then the court
shall tax as part of the costs reasonable attorneys’ fees in favor of the
defendant against the plaintiff.59

§ 90-21.89. Protection of privacy in court proceedings. 
In every proceeding or action brought under this Article, the court

shall rule whether the anonymity of any woman upon whom an abortion
has been performed or attempted shall be preserved from public
disclosure if she does not give her consent to the disclosure. The court,
upon motion or sua sponte, shall make the ruling and, upon determining
that her anonymity should be preserved, shall issue orders to the parties,
witnesses, and counsel and shall direct the sealing of the record and
exclusion of individuals from courtrooms or hearing rooms to the extent
necessary to safeguard her identity from public disclosure. Each order
issued pursuant to this section shall be accompanied by specific written
findings explaining (i) why the anonymity of the woman should be
preserved from public disclosure, (ii) why the order is essential to that end,
(iii) how the order is narrowly tailored to serve that interest, and (iv) why
no reasonable less restrictive alternative exists. In the absence of written
consent of the woman upon whom an abortion has been performed or
attempted, anyone who brings an action under G.S. 90-21.88 (a) or (b)
shall do so under a pseudonym. This section may not be construed to
conceal the identity of the plaintiff or of witnesses from the defendant.60

§ 90-21.90. Assurance of informed consent.
(a) All information required to be provided under G.S. 90-21.82 to a

woman considering abortion shall be presented to the woman individually
and, except for information that may be provided by telephone, in the
physical presence of the woman and in a language the woman understands
to ensure that the woman has adequate opportunity to ask questions and
to ensure the woman is not the victim of a coerced abortion. 

(b) Should a woman be unable to read the materials provided to the
woman pursuant to this section, a physician or qualified professional shall
read the materials to the woman in a language the woman understands
before the abortion.  61

  This section addresses one of the main deterrents to malpractice actions against59

providers of abortion. If the violation of the Act is knowing, reckless, or willful then attorney
fees may be taxed by the Court as part of the cost.

  A significant deterrent to malpractice actions against providers of abortion is60

unwanted publicity. This section minimizes that factor.
  In Stuart v. Huff, 834 F. Supp. 2d 424 (M.D.N.C. 2011), abortion providers had61

complained that those unable to read at all, or at least not in the English or Spanish language,
were given more rights than those who were literate in English and Spanish. Judge Eagles did
not credit this concern, Id. at 435.
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§ 90-21.91. Assurance that consent is freely given. 

If a physician acting pursuant to this Article has reason to believe that
a woman is being coerced into having an abortion, the physician or
qualified professional shall inform the woman that services are available
for the woman and shall provide the woman with private access to a
telephone and information about, but not limited to, each of the following
services: 
(1) Rape crisis centers. 
(2) Shelters for victims of domestic violence. 
(3) Restraining orders. 
(4) Pregnancy care centers. 

§ 90-21.92. Severability. 
If any one or more provision, section, subsection, sentence, clause,

phrase, or word of this Article or the application thereof to any person or
circumstance is found to be unconstitutional, the same is hereby declared
to be severable, and the balance of this Article shall remain effective,
notwithstanding such unconstitutionality. The General Assembly hereby
declares that it would have passed this Article, and each provision, section,
subsection, sentence, clause, phrase, or word thereof, irrespective of the
fact that any one or more provision, section, subsection, sentence, clause,
phrase, or word be declared unconstitutional.62

SECTION 2. The Department of Health and Human Services shall use funds
appropriated to it in implementing this act.

SECTION 3. This act becomes effective 90 days after it becomes law and
applies to claims for relief arising on or after October 1, 2011.

In the General Assembly read three times and ratified this the 16th day of
June, 2011.
                                  

s/ Walter H. Dalton
     President of the Senate

                                 
s/ Thom Tillis

     Speaker of the House of Representatives

  Although this severability clause is quite robust, the Amended Order and Preliminary62

Injunction in Stuart, 434 F. Supp. 2d at 432-33, severed an entire section from the law. But
only subsection (a)(2) appeared to implicate the First Amendment concerns which the Court
found unconstitutional. It is unclear why the Court enjoined more than subsection (a)(2), but
she stated, “The Plaintiffs do not ask that the entire Act be enjoined, but only seek an
injunction as to the specific section of the Act. The Court has found only the
speech-and-display requirements of section 90-21.85 to raise constitutional concerns. The
parties agreed at oral argument that the requirements of this section rise and fall together.”
Id. at 437.
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VETO  Beverly E. Perdue

     Governor

Became law notwithstanding the objections of the Governor, 12:07 p.m.
this 28th day of July, 2011.
 
                                s/ Sarah Clapp
                                Senate Principal Clerk

Implementation by the Department of Health and Human
Services

Section 90-21.83 (Printed Information Required) and §90-21.84
(Internet Web Site) required that by January 24, 2012, or ninety days after
the law became effective, the Department of Health and Human Services
(DHHS) have printed materials ready for distribution and a website up and
running. The printed materials include a resource directory and patient
education handbook. These documents are available as links to PDF files on
the website and can be ordered for free as printed material in English and
Spanish. The website also allows users to email the Department with
questions about the information. People were able to access the website,
complete with links to the printed materials, in October 2011.

Between October, when the website was made available, and January,
the date by which the information was required to be available, the content
and format of resource directory did not change. It lists and describes, by
county, public and private agencies that can assist a woman throughout her
pregnancy. The directory includes contact information for local health
departments, county departments of social services, pregnancy resource
centers, adoption agencies, Planned Parenthood, and agencies that provide
free ultrasounds.63

There were changes made to the patient education handbook between
October and January. The original handbook was a thirty-five page
document that contained thirty-three pages of medical information and
descriptions, this page count does not include the preface and reference
page. The handbook outlined in detail the stages of pregnancy by describing
and showing the “probable anatomical and physiological characteristics of
the unborn child at two-week gestational increments . . ., including pictures
or drawings.”  Descriptions of the various stages of pregnancy consisted of64

information on the size of the fetus, the development of the heart and brain,
and the formation of external members and internal organs. Different stages
such as 10 to 12 weeks, included information such as, “The fetus periodically
sighs and stretches. The face, palms of the hands, and soles of the feet are

  A copy of the resource directory is on file in the offices of Issues in Law and Medicine.63

  N.C.G.S. §90-21.83 (a)(2).64
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sensitive to touch,” or “Thumb sucking and swallowing of amniotic fluid
begins.”  The original handbook also described the methods of abortion65

used at the different stages of pregnancy. Under each method of abortion,
there was a paragraph on the medical risks associated with that particular
method. Later in the handbook, full descriptions of the potential medical
risks and the frequency at which they occurred were provided. For example,
the section on blood clots in the uterus stated, “Blood clots that cause severe
cramping occur in about 1 percent of all abortions. The clots usually are
removed by repeat suction curettage.”  Other information was given on the66

long term medical risks of abortion, such as difficulty in future child bearing,
the increased possibility of breast cancer, and possible adverse psychological
effects of abortion. The information on medical risks did not just limit itself
to those associated with abortions; there was also an extensive section on the
risks with pregnancy and child birth. Finally, it provided readers with the
information needed to find needed services, medical assistance, and
included information about adoption. The original handbook used seven
different sources.

The new handbook only has twenty-one pages of medical information
and descriptions, not including the reference page. The handbook still has
the same basic structure, but only gives the barebones of the information
required. The handbook was revised in December 2011 and the website was
lasted updated in early January 2012. While changing some wording made
the new handbook easier to read, the reduction in information is extreme.
In the section on the stages of pregnancy approximately half of the
information on the development of the child was changed or removed. For
example, many times the old handbook referenced approximately how many
heartbeats have occurred by a certain stage of pregnancy. That information
is no longer available. Also removed is information on the child’s ability to
respond to touch, make complex facial expressions, and when the child
could survive out of the womb. The biggest change to the new handbook is
information on medical risks. The medical risks associated with each
method of abortion are no longer included under the description of the
method in paragraph form; rather, the information has been reduced to a
chart with three bullet points of risks for each method. There is no longer a
full description of each risk and the section on long term medical risks
(particularly the well documented risk of extreme low birth weight and
pre-term birth in subsequent pregnancies) have been removed. The section
on psychological risks is reduced to one bullet point saying there is “possible
increased risk of mental health problems. “ The section on adoption was67

  N.C. DEP’T OF HEALTH AND HUMAN SERVICES, A WOMAN’S RIGHT TO KNOW 8 (Oct. 2011).65

  Id. at 24.66

  Information Regarding Probable Anatomical and Physiological Stages during67

Pregnancy including Risks of both Abortion and Childbirth 23 (N.C. Dep’t of Health and
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completely removed. The new version of the handbook only references one
source.68

The website and required materials developed by the Department of
Health and Human Services can be accessed through its direct link,
http://wrtk.ncdhhs.gov.69

IV. Committee Evidence Pro and Con

What was the evidence before the Assembly in support of and in
opposition to the bill? The House Judiciary B Subcommittee held two full
meetings. The minutes, materials submitted in support and opposition, as
well as a transcript of the committee proceedings and the floor debates are
available. The following testified in support and in opposition.  70

Human Services, Dec. 2011).
  For a fuller understanding of how the patient education handbook has changed, copies68

of the original handbook and the new handbook are on files in the offices of Issues in Law and
Medicine. The reason for the changes was that Dr. David Grimes, one of the plaintiffs in Stuart
v. Huff, and an opponent of the bill, suggested the changes to DHHS officials. His initial email
dated ____ suggesting these changes is on file in the offices of Issues in Law & Medicine.

  Other states have similar websites. Kansas’ website is one of the most complete and69

informative sites of its kind. It includes links to the Kansas law, a certification form, a
directory of services, a handbook, and prenatal videos. It can be assessed though:
http://www.kansaswomansrighttoknow.org/. Other comprehensive websites include:

Alaska- http://www.hss.state.ak.us/dph/wcfh/informedconsent/default.htm; 
Arkansas- http://www.healthy.arkansas.gov/programsServices/familyHealth/Documents/ 
 AbortionAlternatives.pdf & http://www.healthy.arkansas.gov/programsServices/family
 Health/Pages/ AbortionDecision.aspx;
Georgia-http://health.state.ga.us/wrtk/;
Idaho- http://www.healthandwelfare.idaho.gov/Families/PregnancyAbortionParenting
  AdoptionResources/tabid/395/Default.aspx; 
Indiana-http://www.in.gov/isdh/25199.htm;
Louisiana- http:// new.dhh.louisiana.gov/index.cfm/page/812/n/272;
Michigan- http://www.michigan. gov/mdch/0,4612,7-132-2940_4909---,00.html;
Minnesota- http://www.health.state.mn.us/wrtk/; 
Missouri- http://health.mo.gov/living/families/womenshealth/sb793/index.php;
Nebraska-http://dhhs.ne.gov/behavioral_health/Pages/networkofcare_index.aspx; 
North Dakota- http://www.ndhealth.gov/familyhealth/publications/connection%20directory.
  pdf & http://www.ndhealth.gov/pregnancy/; 
Oklahoma- http://www.awomansright.org/; 
South Carolina-http://www.scdhec.gov/health/mch/wcs/right-to-know.htm; 
South Dakota- http://doh.sd.gov/abortion/; 
Texas- http://www.dshs.state.tx.us/wrtk/; 
Utah- http://health.utah.gov/mihp/Abortion/abortion.htm; and
West Virginia- http://www.wvdhhr.org/wrtk/. 

  Extensive excerpts from the testimony and debate are included in this article. The full70

record of the testimony and debate on the floor and in the House Judiciary B Subcommittee
are on file in the offices of Issues in Law and Medicine.
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Testifying in Support

John M. Thorp, MD
Hugh McAllister Distinguished Professor of Obstetrics and Gynecology
Professor, Maternal & Child Health, School of Public Health
Director, Women’s Primary Healthcare
University of North Carolina at Chapel Hill School of Medicine

I have enclosed a copy of our peer-reviewed article on the long-term health
consequences of abortion on mental and physical health. (Thorp J.M. Jr.,
Hartmann K.E., Shadigian E., ‘Long-term physical and psychological
health consequences of induced abortion: review of the evidence.’ Obstet.
Gynecol. Surv. 2003; 58: 67-79).

I would opine that the bill in question respects maternal autonomy, while
at the same time giving women facing a crisis, or unintended pregnancy,
the opportunity to consider many of the physical and emotional
consequences of their decision. It appears from other states that
implementation of this legislation does no harm to women and is
associated by a reduction in the number of elective abortions. Making
abortion rare is the goal shared by both the Pro-Life and Pro-Choice
communities.

Martin J. McCaffrey, M.D., CAPT USN (Ret) 

I am a neonatologist, Associate Professor of Pediatrics at UNC Chapel Hill
and Director of the Perinatal Quality Collaborative… I was… Director of a
Navy NICU… and the Navy Surgeon General’s Consultant for Neonatology.
The majority of my work revolves around the care of premature infants.
Ultimately our goal is to put neonatologists out of business.

Prematurity is a complex problem. The 2006 Institute of Medicine (IOM)
Report is the standard reference point for discussions of preterm birth.71

The 800 page report discusses in detail the association of prematurity with
a variety of conditions. It proposes interventions for those considering
programs to reduce preterm birth. It highlights the disparities of an
epidemic which plagues the black community. Ultimately the report shows
how little we know about preventing preterm birth. 

IOM Page 625 describes as an ‘immutable medical risk factor associated
with preterm birth’ a ‘prior first trimester induced abortion.’ In 2007, I
was unaware of an abortion-prematurity association and there were no
other mentions in the body of IOM. If there was risk for future preterm
birth after an abortion, the risk might be ‘immutable’ for that mother, but

  INSTITUTE OF MEDICINE, NATIONAL ACADEMY OF SCIENCE, PRETERM BIRTH: CAUSES,71

CONSEQUENCES, AND PREVENTION (Washington, DC: National Academy Press, 2009).
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why wouldn’t IOM explore methods to inform women that such a risk
exists? 

In researching this association I was shocked to find over 100 articles
supporting the abortion prematurity link. Today there are 122 studies,72

including two gold standard studies, meta analyses.  These reported73

increased risk for preterm and very preterm birth of 36% and 64% after 1
abortion. Two abortions increased the risk by 93%. There are no
significant studies which dispute this association. The science is settled,
abortion is associated with prematurity, but why don’t American women
know it?    
 
IOM was the guide for the 2008 Surgeon General’s Conference on
Prematurity. Our Epidemiological Panel, co-chaired by an Academic and
Federal Chair, discussed conditions associated with prematurity, but there
were no dramatic revelations. I suggested our group consider the abortion
prematurity link. ‘The Academic Chair asked why?’ I stated there were
multiple studies supporting the association. The Chair replied, ‘None have
merit.’ When asked if he was familiar with Europop and Epipage studies,
he said, ‘No. You are obviously familiar with this literature, but this
conference is based on IOM. Abortion is not discussed in IOM.’ The chief
author for IOM, Dr. Richard Behrman, was present. He agreed abortion
was not mentioned in IOM. When I held up Page 625 Dr. Behrman
rephrased and reported yes, abortion was mentioned, but not discussed.
I asked, given Page 625, could we consider abortion as a piece of the
prematurity puzzle? The Academic Chair said he would not allow it.

Later I spoke with the CDC Co-Chair. She apologized then stated, ‘Yes
there is an increased risk for prematurity after abortion, but chairs were
instructed that sexual behavior would not be discussed.’ I asked why this
was not appropriate for the Disparity Panel, given that blacks have three
times the abortion rate and three times the extreme prematurity rate of
whites. She laughed and stated, ‘I am not putting my hands on the
abortion and race rails.’

In 2006, Dr. Phil Steer, editor of the British Journal of Obstetrics and
Gynecology, sent an inadvertent email to the author of an article he was
discussing with a junior editor. The article described the cost of the
abortion prematurity link. Dr. Steer wrote, ‘It (the article) was fatally
unbalanced because, contrary to what the author says, they were not trying
to establish the link between TOP and preterm labour (which none of us

  “Bibliography of 122 Abortion Prematurity Studies,” available at http://bit.ly/ljs9QO.72

  H.M. Swingle, et al., Abortion and the Risk of Subsequent Preterm Birth: A73

Systematic Review with Meta-Analyses, 54(2) J. REPRODUCTIVE MED. 95 (2009); P. Shah, et
al., Induced Termination of Pregnancy and Low Birth Weight and Preterm Birth: A
Systematic Review and Meta-Analysis, 116(11) BJOG: AN INTERNATIONAL J. OBSTETRICS &
GYNAECOLOGY 1425 (2009).
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dispute, the evidence is already overwhelming) … I did say we would have
to be careful with this one!’  Dr. Jay Iams, a preeminent prematurity74

researcher, stated in 2010, ‘Contrary to common belief, population-based
studies, have found that elective pregnancy terminations in the first and
second trimesters are associated with a very small but apparently real
increase in the risk of subsequent spontaneous preterm birth.’75

It has been reported that abortion has increased very preterm delivery
rates by 31%. In 2009, there were 2300 VLBW (very low birth weight)
infants born in NC. Abortion is likely responsible for 720 of these cases,
180 excess deaths and 54 extra cases of cerebral palsy. The prematurity
cost of abortion in North Carolina for the first year of life alone
approximates $46M.

* * *
The relationship of cigarette smoking to preterm birth is ‘modest and
inconsistent,’ yet the Surgeon General warns expectant mothers. The
science is settled on the abortion prematurity link, and we hear crickets
from health leadership. I remarked to a distinguished OB colleague that
disregard for science has put abortion on a pedestal occupied by no other
intervention. She replied, ‘And that is as it should be.’

Watson A. Bowes Jr., M.D. 
Emeritus Professor of Obstetrics & Gynecology 
University of North Carolina at Chapel Hill School of Medicine
Chair of UNC Hospitals Ethics Committee

Watson A. Bowes Jr, MD retired from academic medicine having served
as a full-time faculty member at the University of Colorado School of
Medicine (1969-1982) and at the University of North Carolina at Chapel
Hill School of Medicine (1982-1999). He is board certified in Obstetrics &
Gynecology and in the sub-specialty of Maternal-Fetal Medicine. Prior to
his retirement from full-time academic medicine, his special research
interests were high-risk obstetrics and preterm birth. He served on the
Ethics Committee of the American College of Obstetricians and
Gynecologists (ACOG) for five years, during two years he was Chair of the
committee and he currently is co-editor-in-chief of The Obstetrical &
Gynecological Survey.

I appreciate the opportunity to speak to you today about House Bill 854
which I have read in full. 

The bill is supportive of one of the foundation ethical principles in the
practice of medicine, which is respect for a patient’s autonomy. In short,

  http://justiceforkids.webs.com/chap11overwhelming.html.74

  B. Calhoun, et al., Cost Consequences of Induced Abortion as an Attributable Risk for75

Preterm Birth and Impact on Informed Consent, 52(10) J. REPRODUCTIVE MED. 929 (2007). 
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this is the right of patients to make decisions about their personal health
care. Central to this principal is the concept of informed consent. A patient
must be given clear-cut, reliable, understandable and truthful information
about any medical or surgical treatment they are to undergo. This
information must include the risks and benefits of the treatment, the risks
and benefits of alternative treatments or no treatment. This is necessary
for a patient to be able to consent to treatment. House Bill 854 ensures
that such information is provided to women who are considering an
abortion procedure. 

The bill provides guidance for informed consent for abortion procedures,
which is more complex than consent for most other medical and surgical
procedures because more than one individual is involved in every abortion
procedure.  A woman considering an abortion procedure is entitled to
know not only the risks and benefits of the procedure for herself, but also
to understand the nature of the unborn human being that is involved.
House Bill 854 ensures that such information will be provided to the
woman. 

The bill provides various written material, visual aids and personal
discussion for women considering an abortion procedure. Such measures
have been shown to enhance the quality of informed consent for other
medical treatments. Women are entitled to the information that is
provided in House Bill 854. Furthermore, the bill ensures that women will
have a reasonable time to reflect and consider the information provided
to them before they make a final decision about the abortion procedure. 

Finally, more than 30 states  have enacted legislation similar to HB 845,76

without apparent untoward effect on physician-patient relationships. Also
there is evidence of reduction of abortion prevalence in those states in
which similar informed consent is required, suggesting that some women
will choose alternatives to abortion when provided the type of information
that is included in HB 854.

Martha W. Shuping, M.D.

Thank you for this opportunity to speak in favor of House Bill 854. I am a
medical doctor specializing in psychiatry. I have been licensed in North
Carolina for 23 years. I have personally treated hundreds of North
Carolina women who had mental health problems after abortion. I have

  According to the Guttmacher Institutes’ STATE POLICIES IN BRIEF: COUNSELING AND76

WAITING PERIODS FOR ABORTION (July 1, 2012), including North Carolina, there are 35 states
that require some kind of counseling- 26 detail the information that must be given and 9 have
abortion specific requirements generally following the principles of informed consent; there
are 26 states that require women to wait a certain amount of time between counseling and the
abortion procedure; and 26 states that direct their state health agency to produce printed
materials.
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co-authored research relating to women’s mental health after abortion and
I have taught accredited continuing education to physicians and nurses on
this subject. 

The women who come to me say they wish they had received better
information about the risks before they made their abortion decision. One
North Carolina woman told me that she received better informed consent
when her dog had surgery compared to what she received when she had
her abortion. This is typical. 

In a 2004 study watching American women after abortion, 2/3rds of the
American women reported that they did not receive any counseling. And
this is consistent with what women tell me. In a study, only 17.5% of
American women reported receiving any counseling alternatives and only
1 in 10 women believed that they had received adequate counseling before
the abortion.  . . . A large body of research shows that abortion is77

associated with increased risk of suicide, depression, anxiety,
posttraumatic stress disorder, substance abuse and other mental health
problems. 

A 2007 study of PTSD was conducted at an abortion clinic by Suliman and
colleagues. Doctors who performed abortions were very concerned about
the high rate of PTSD they were seeing in their patients. They wondered
if they could reduce the rate of post-traumatic stress by changing the
means of anesthesia so they did a study to compare types of anesthesia.
The type of anesthesia made no difference, but 3 months after the abortion
18% of the women had PTSD, which is almost 1 in 5. The authors
considered this ‘high.’  By way of comparison, US government studies78

after Vietnam showed that 15% of men with combat experience were
diagnosed with having PTSD. Suliman’s study and other studies of women
after abortion are in this ballpark. 

PTSD is important because it can last a lifetime and can be very disabling
and distressing. Patients can have problems falling asleep and then they
wake up after nightmares. Women find that they, some women who have
PTSD, can find that they are distressed by things that remind them of the
abortion which can even be things like routine gynecological care or being
around children. 

The Abortion Task Force of the American Psychological Association
published a report in 2008 that seemed to indicate that most women do
not have problems after their abortion. But to arrive at this conclusion

  V.M. Rue, et al., Induced Abortion and Traumatic Stress: A Preliminary Comparison77

of American and Russian Women, 10(10) MED. SCI. MONITOR SR5 (2004).
  Sharain Suliman, et al., Comparison of Pain, Cortisol Levels, and Psychological78

Distress in Women Undergoing Surgical Termination of Pregnancy under Local Anaesthesia
versus Intravenous Sedation, 7 BMC PSYCHIATRY 24 (2007).
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they had to ignore or dismiss most of the world literature on abortion. For
example Suliman’s 2007 study was not even mentioned in the 2008 APA
report.79

The APA’s carefully worded conclusion also excluded a majority of real
women who have abortions. The APA conceded in the report that young
women under 21 have more negative outcomes after abortion so the APA
specified that the conclusion of no problem applies only to adult women,
not to those under 21. The APA’s conclusion also specifically excluded
women who have repeat abortions since these women also have more
problems. But these women (those under 21 plus those having a repeat
abortion) account for almost half of all abortions. 

The APA intended their conclusion to apply only to women with an
unwanted pregnancy, acknowledging that women terminating a wanted
pregnancy and those who receive pressure from other to terminate their
pregnancy had more negative effects. But in the real world many women
are in a position of terminating wanted babies and are being pressured
into unwanted abortions. The conclusion of no mental health problems
after abortion does not apply to these women. 

Many North Carolina women do experience mental health problems after
abortion. The women who come to me wish they had been offered a range
of real choices and real informed consent. I understand that this bill would
also assure that women would know the name of the doctor who does the
abortion. That is important because many women have come to me
without even knowing the name of the doctor who did the abortion. Some
women have wanted to make complaints for bad care and they felt at a loss
because they did not even know the name of the doctor.

Dr. Greg Brannon 

I have been a practicing OBGYN in Cary for 20 years, a board certified
fellow of the American College of Obstetrics and Gynecology as well as
American Pro-life OBGYN. I am on the board and medical director of
Hand of Hope, a pregnancy support group in Fuquay Varina.

I am here to talk about life. I am very fortunate. Every single day I get to
see women coming in who are joyful being pregnant. Even in that
environment, one out of every five pregnancies ends in a miscarriage. And
to see their heart when that happens is just mindboggling because when
we do see a heartbeat within the first eight weeks, the chance of

  AMERICAN PSYCHOLOGICAL ASSOCIATION, TASK FORCE ON MENTAL HEALTH AND79

ABORTION, REPORT OF THE TASK FORCE ON MENTAL HEALTH AND ABORTION (Washington, D.C.
2008).



Woman’s Right to Know Act: A Legislative History 35
miscarriage is roughly around 2% so that joy and that bonding experience
is just tremendous at that point. 

I also do pelvic surgeries as well. When we do informed consent such as a
hysterectomy we have to list all the complications, even less than 1%,
blood transfusions and infections. In fact, with hysterectomies you have
to even put in ‘even possible death’ because anytime you go into surgery
there is a chance for everything. And we want to be as fully informed as
possible. With abortion, the literature is very clear. There are over 122
studies about pre-term labor that occur following abortions in future
pregnancies. There are also many studies, about 51 studies that talk about
breast cancer. I think it is very important that in any procedure that the
patient is fully informed from the very beginning from the most possible
to the least possible [complications].

Danelle Hallenbeck 

I am Danelle Hallenbeck. And I am one of those persons that had an
abortion with Planned Parenthood in Chapel Hill in 1993. And it wasn’t
anything like they just said it was. I asked about how far along I was in my
pregnancy at 8 weeks. They told me that it was only tissue and that it
would be over before I knew it. I was not informed of any possible
complications, physical or psychological, that may occur. I was not even
informed who the doctor was. I never even spoke to him. He slid in the
room and performed the procedure and he slid out immediately after he
was finished. And the only words that he said to me - while he was doing
the procedure - was ‘you are further along than you thought.’

Those words haunt me to this day. Little did I know, when I chose to have
an abortion, I traded convenience for torture, love for pain, joy for shame,
and I found a weight of guilt that slowly corrodes away at your soul. For
12 years I lived with this secret of torment and sorrow for I was too
ashamed to tell anyone I had an abortion. I hated myself. I felt
undeserving of anything good. Even life. I was given all kinds of
anti-depressants and they helped for a short time, but that pain just kept
seeping out. The guilt for my abortion was so great, I immediately married
the man I had the abortion with and got pregnant a couple months later.
I developed full placenta previa with that pregnancy and had to stay in the
hospital for 30 days and my son was born and delivered premature by a
C-section. And I thoroughly believe that the complications from that
pregnancy were a direct result from my abortion. Since then I have learned
of several studies that actually link previous abortions to premature births.
I am the former leader of North Carolina Operation Out-Cry, which is part
of the Justice Foundation. And we have collected affidavits from women
who have been hurt by abortion. I have over 2,000 of them with me today
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of women who testified a sworn legal testimony that they were hurt by
abortion.80

Monsignor David Brockman
Vicar General of the Catholic Diocese of Raleigh

Today, among the many great advances in medical science is that it is
possible for a pregnant woman to see an ultrasound image of her child
within her. In effect, these ultrasound images provide a window into the
womb. Thus, if the woman is denied information such as the opportunity
for an ultrasound and the information relevant to her decision such as
provided for in this bill, she stands little chance of being able to make a
fully informed choice.

Betty Rogosich
CEO of Birthchoice Pregnancy Center

We serve the eastern half of North Carolina. And we have been doing that
since 1971. Our mission is to empower women to make informed decisions
by offering help, hope, and education. We are non-judgmental in giving
women the facts by offering free ultrasounds, information on fetal
development, abortion, adoption, and parenting. 

* * *
Just yesterday, a mother brought her 15 year old daughter in for an
ultrasound before going in for an abortion. She saw her 16 week baby
moving arms, legs, and bodies in her uterus. They decided not to abort and
they are now considering adoption. Later, privately, the mother disclosed
that she had an abortion as a teen when she also was 16 weeks pregnant.
She was not given any information about the development of her baby and
has suffered years of regret. She is now seeking counseling to address the
abortion experience. A 24 hour waiting period would surely have helped
her to weigh the information to make an informed decision. At Birth
Choice approximately 65% of women who see their babies on ultrasound
change their minds about aborting.

Sylinthia Stewart

I am post-aborter. I am post-aborter five times. I am not ashamed. I have
never been ashamed . . . . Abortion is a racist act. I do not care what
anybody else says. Every time I went for an abortion I was never told the
information. And I have an education. You know what my education was,
when I went for my abortion at Planned Parenthood, a doctor’s office? ‘Do

  Copies of 96 affidavits of women in North Carolina who claimed to have been hurt by80

abortion are on file in the offices of Issues in Law and Medicine.
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you want it?’ I heard three or four white women, yes, I said it, come up
here and say ‘ok, we need to be educated.’ 

Black women need to be educated. We are the ones they are hiding the
truth from. I am sorry about your circumstance, but that does not give
anybody else the right to hide it from me. 

I needed the education. They did not give me the education. They ask you
if you want it. That is it. This bill will protect black women. . . . I am sorry
about the extreme circumstances but the women who actually have
abortions need more information. We need the ultrasound. Right now I
am fighting to get the records, to get the information that I should have
been given in the beginning.81

Testifying in Opposition

Janet Comb
President and CEO of Planned Parenthood of Central North Carolina 

We have health centers in Durham, Chapel Hill, and Fayetteville. I have
been CEO of this Planned Parenthood for almost 30 years... One of the
things that we have started doing about 12 years ago, when we first started
providing abortions, is in our recovery rooms we have books where women
can write their stories. 

* * *
This one was written in August of 2010 in our Fayetteville health center.
‘Today was the hardest day of my life. I made a decision to end a life before
it even began. I feel bad, but I know it is the right decision. Lord, please
forgive me, you know my heart better than I do. Thank you, Lord, for my
daughter’s survival after her birth. I could not bear to go through that
again. To every woman who reads this: just know that we have a forgiving
Lord and everything is going to be ok. Prayer is the key. Love your family
with all your heart, and live life with no regrets, and make sure you laugh
as much as possible.’ This is a really typical letter for many of our patients.
One thing that folks do not realize is that about 60% of the women who
have abortions have children. And many of these women are making a
decision based on what they think is best for them and for their family. 

Let me read just one more . . . again, from Fayetteville, December 4th. ‘It
was a very hard decision to make. I know God forgives me for doing this.
I did not want to have another baby considering I just had one in March.
I thought of the pros and cons - I’m going through a financial struggle right
now and may be going through a divorce soon. I was just told I was

  A brief statement introducing Ms. Stewart by Rev. Johnny Hunter and brief81

statements by David Burton, Barbara Holt, and Rev. Mark Creech in support of the bill are
included in the materials on file in the offices of Issues in Law and Medicine.
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deploying in February. I thought about it, and I need the deployment.
Financially it will help me so much. I want my daughter to have everything
she wants. I want to pay off my debt so that I can provide for her. Plus, I’m
guaranteed a promotion if I go meaning I get a $300 pay raise. It also gives
me a chance to start college.’ So you can see that these are real women and
their lives matter.

Dr. David Grimes
North Carolina physician since 1974
Board-certified in Obstetrics and Genecology and in Preventative Medicine 

I am one of a few number of doctors in the US to be board-certified both
in obstetrics and genecology and also in preventative medicine. I spent
nine years as an epidemiologist at the CDC Atlanta studying the safety of
pregnancy and its outcomes. 

I am here this morning to speak against this bill because it’s bad from start
to finish. It starts by demeaning physicians in the very caption’woman’s
right to know’ which implies some vast conspiracy on the part of us
doctors – depriving women of important information. Because of the
controversial nature of abortion, we in the medical profession have gone
to great lengths to make sure that women get full, informed, uniform
consent – far more than women get with other common operations
including hysterectomy or mastectomy. I would agree that women should
know more about the risks of pregnancy, about which they know little. 6
million women a year become pregnant and do not really understand the
risk to their health and life indeed. We have known for 30 years some CDC
data that having an abortion is vastly safer than having a baby. And I
brought for the concern of the committee the most recent CDC data.

In 2006, the CDC data show that having a baby is 12 times more likely to
result in the death of the woman than having an abortion. And from 2008
here is the most recent CDC data on comparative risks of complications -
and the differential was three-fold. And with regard to the 24-hour waiting
period, we have known since the 1970s that one of the most important risk
factors for complications is length of pregnancy. And by shifting this to
later stages it both adds to the cost and adds to the risk involved. And
again, more CDC data for the committee. This was published last year, the
CDC data from the University of Rochester analysis showing that in states
in the United States with a 24 hour waiting period, it doubles the rate – 
doubles the rate of unintended births among teens, especially black teens,
with the terrible economic and educational consequences of that.82

  David Grimes distributed two studies concerning morbidity rates. See David A.82

Grimes, Estimation of Pregnancy-Related Mortality Risk by Pregnancy Outcome, United
States, 1991 to 1999, 194 AM. J. OBSTETRICS & GYNECOLOGY 92 (2006); and F. Carol Bruce, et
al., Maternal Morbidity Rates in a Managed Care Population, 111 AM. J. OBSTETRICS &
GYNECOLOGY 1089 (2008).
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This bill is also unethical. Medical practice and public health practice is
based on three fundamental pillars: beneficence, autonomy, and justice.
Beneficence means that what we do is for the welfare of our patients.
Autonomy means that we make a choice based on the best available
evidence. Justice means equitable distribution of resources. This violates
all three. It will drive up costs and hurt women’s health. It’s an
unwarranted intrusion into the privacy of the doctor-patient relationship
which the Supreme Court recognized in Griswold v. Connecticut in 1965
as privileged. We do not need help in having these discussions, especially
with persons who are not medically knowledgeable. For example, requiring
an ultrasound is totally gratuitous. We do not need it. It’s like saying every
woman needs a chest x-ray before she has the operation. This bill will hurt
everyone financially, especially women who are poor and live in rural parts
of this state.83

  David Grimes and Elizabeth Raymond recently published an article concerning the83

comparative safety of induced abortion and childbirth. They concluded that abortion is safer
than childbirth by comparing mortality statistics associated with abortion and childbirth.
David Grimes & Elizabeth Raymond, The Comparative Safety of Legal Induced Abortion and
Childbirth in the United States, 119 OBSTETRICS & GYNECOLOGY 215 (2012). Some doctors and
scholars refute the claims made by Grimes and Raymond by noting that the statistical
methodologies Grimes and Raymond applied are not valid. The main criticism is that the
study used CDC data on abortion and childbirth-related deaths. CDC data typically
underrepresents abortion morbidity and mortality for several reasons:

1) abortion reporting is not required by federal law and many states do not report
abortion-related deaths to the CDC; 2) deaths due to medical and surgical treatments are
reported under the complication of the procedure (e.g., infection) rather than the treatment
(e.g., induced abortion); 3) most women leave abortion clinics within hours of the procedure
and go to hospital emergency rooms if there are complications that may result in death; 4)
suicide deaths are rarely, if ever, linked back to abortion in state reporting of death rates; 5)
an abortion experience can lead to physical and/or psychological disturbances that increase
the likelihood of dying years after the abortion and these indirect abortion-related deaths are
not captured at all.

See Priscilla Coleman, A Serious Misrepresentation of the Relative Safety of Induced Abortion
Compared to Childbirth Published in a Leading Medical Journal, available at
http://www.wecareexperts.org/content/serious-misrepresentation-relative-safety-induced
-abortion-compared-childbirth-published-l-0.

Grimes and Raymond also did not address any of the other recently published studies
that found the opposite results. David Grimes & Elizabeth Raymond, Rehash of Abortion
Safety Claim Ignores All Inconvenient Evidence to the Contrary, available at
http://afterabortion.org/2012/re-hash-of-abortion-safety-claim-ignores-all-inconvenient-
evidence-to-the-contrary/; Letters from January 27, 2012, January 28, 2012, and February
28, 2012 sent by Director Dr. Joe DeCook of the American Association of Pro-life Obstetri-
cians and Gynecologists, available at http://www.aaplog.org/get-involved/letters-to-
members/; David C. Reardon, et. al., Deaths Associated with Abortion Compared to
Childbirth: A Review of New and Old Data and the Medical and Legal Implications, 20 J.
CONTEMPORARY HEALTH L. & POL’Y 279 (2004), available at http://www.afterabortion.
org/pdf/DeathsAssocWithAbortionJCHLP.pdf. Additionally, in Grimes and Raymond’s count
of deaths from abortion they do not include the deaths of premature or extremely low birth
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Sarah Preston
Policy Director for the ACLU of North Carolina 

By requiring a 24-hour waiting period . . . required ultrasound within four
hours of the abortion, among other requirements, the bill places
substantial burdens on a woman already in a difficult situation and
second-guesses decisions that ought to be made by the woman and her
doctor. The government and politicians ought not to be mandating ‘one
size fits all’ counseling and ought to leave the practice of medicine to
doctors, nurses, and other qualified professionals. The ability and right of
women to make decisions concerning their own bodies and healthcare
procedures has long been protected. Ever since 1973 in the Supreme Court
decision in Roe v. Wade a woman’s ability to access the safe medical
procedure of abortion has been protected too. 

For the ACLU the principle in Roe v. Wade stands for privacy which has
come to mean different things for different people. But for women Roe is
about self-determination. And it meant the difference between life and
death. Before 1973, too many women died because they did not have
access to safe reproductive health care. Too often we forget what is at stake
when we erode women’s access to abortion. 

And I do not think I can say it any better than Mr. Justice Stewart and so
I will simply quote his concurrence in Roe v. Wade. ‘The Constitution
nowhere mentions the specific right of personal choice in matters of
marriage and family life. But the liberty protected by the due-process
clause, 14th Amendment, covers more than those freedoms explicitly
named in the Bill of Rights. This liberty is not a series of isolated points
priced out in terms of the taking of property, the freedom of speech, press,
and religion, the right to keep and bear arms, the freedom from
unreasonable searches and seizures, and so on. It is a rational continuum
which, broadly speaking, includes a freedom from all substantial, arbitrary
impositions and purposeless restraints. And which also recognizes what
a reasonable and sensible judgment must: that certain interests require a
particularly careful scrutiny of the state needs to assert to justify their
abridgement. We recognize the right of the individual, married or single,
to be free from unwarranted, governmental intrusion into matters so
fundamentally affecting a person as a decision whether to bear or beget a
child.’

That right necessarily includes the right of a woman to decide whether or
not to terminate her pregnancy. The asserted state interests are protection
of the health and safety of the pregnant woman and protection of the

weight infants in subsequent pregnancies which are the subjects of Dr. McCaffrey’s testimony.
See, supra, notes 71, 72, and 73. 
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potential, future life that she carries. These are legitimate objectives,
amply sufficient to permit a state to regulate abortions as it does any other
surgical procedures. But House Bill 854 restricts access to abortion well
beyond access to any other healthcare and interferes with this medical
decision in a way that no other procedure is interfered with.

Dr. Leonard Prosnitz
Professor of Radiation Oncology at Duke University Medical Center and board
certified for radiation oncology from the American College of Radiologists 

Why is this bill of interest to an oncologist? I am a breast cancer
specialist… breast cancer is the most common form of malignancy in
women less than 40, and more often present in pregnancy and tends to
have a more aggressive force when it presents during pregnancy. 

Let me show what I am talking about by a case. A patient I saw about a
year ago was 32 years old at the time with one child and presented with a
history of a rapidly enlarging mass in her right breast which was quite
suspicious, was 37 mm in size. A cold needle biopsy was done to establish
the diagnosis and at the same time the diagnosis was established she was
noted to be 12-weeks pregnant. 

Now, unfortunately, being pregnant prevents both optimal diagnostic
studies from being done as well as optimal therapy from being carried out,
particularly the use of chemotherapy in the first trimester and the use of
radiation at any time during her pregnancy. Because of this we
recommended termination of the pregnancy. That was done among a
multi-disciplinary team of physicians as we usually do at Duke in these
complex cases. And of course the patient discussed it at length with her
family members. None of this was done lightly either on the part of the
physicians caring for this lady or, of course, on her part or her family
members.

This is a matter that should be between the patient and her family and her
physicians and I do not see any role for government intrusion in this
process. It’s done with fully informed consent and I think all the other
measures outlined in this bill are really superfluous and indeed a negative
factor on the ability to give this lady the care that she required. Let me say
we need to stick to the facts in this matter. We have been over many times,
the literature on the relationship of abortion to breast cancer and let me
just say the facts clearly demonstrate there is no relationship between
abortion and subsequent development of breast cancer.

Heather Kay 

In 2006, my husband and I were pregnant with our first child. All of our
early screenings and tests were going fine with no signs of complications.
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It was at the 20 week level 2 ultrasound that, instead of finding out the sex
of my baby, my life changed forever. The ultrasound tech was quiet – too
quiet, and avoided answering questions. She stoically said that the doctor
would be in to go over everything. My heart dropped through the floor –
something was wrong, I just knew it. A mother always knows. 

Our baby was diagnosed with a significant and severe brain abnormality
called alobar holoprosencephaly meaning the brain did not divide into two
normal hemispheres. As a result, in addition to massive brain damage,
major system malfunctions, everything along the midline of the face is
affected: closely set and bulging eyes and a lack of a properly formed nose.
In its absolutely worse manifestation this abnormality can result in a child
with one cyclopic eye. While there are mild forms of HPE, the end of the
spectrum we were on was described to us as ‘devastating and incompatible
with life.’ If the earth could have stopped rotating on its axis I was sure it
had done so because time seemed to stand still. We were told that these
cases are devastating, that our baby would die soon after birth – IF I made
it to term, that they had no explanation for why I had not miscarried
earlier and that the vast majority of these cases are random, sporadic
events with the small chance of a genetic marker being the cause. We made
a decision to have an amniocentesis on the spot, just in case, and sent the
cells out to a lab that specializes in genetic testing. Our hearts were broken.
We were referred for an immediate second opinion and within the hour
were given the same diagnosis and prognosis. We went from thinking we
were going to find out the sex of our child to the most difficult decision of
our lives. We were counseled that the decision was ours and ours alone,
but thankfully were also given all of the medical facts by specialists and
prenatal diagnoses. 

HB 854 seeks to place significant and horrifying restrictions on both the
nature and scope of abortion services in the state of North Carolina. These
restrictions should never have to be a part of another family’s decision to
let a gravely ill, deformed child, rest in peace. 

For us, it was an obvious, but not easy, decision to make. To keep our child
from suffering what we felt like would be unspeakable pain and suffering,
we made the decision to interrupt the pregnancy and to terminate. But
doing so at 20-21 weeks was not a simple or painless process by any
stretch of the imagination. We were given the option to be induced and
deliver, or to have a D&E. There was no question in my mind that I could
not handle being in the Labor and Delivery Ward and delivering a baby
who would die a painful death in my arms. 

We were referred to a doctor who specializes in second trimester
terminations for the D&E procedure. He was an angel of mercy in my book
and always will be. It takes a very special person to do the work he has
committed his life to doing. This caring man held my hand as I drifted into
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anesthesia and brought me fresh-picked flowers from his garden in
recovery. 

There was a 9 day gap between the day of diagnosis and the first part of the
D&E procedure. These, quite possibly, were the worst nine days of my life.
I did not leave the house for fear of someone asking me when I was due.
I managed to send one group email out to friends as I needed people to
know, to understand the decision we had made. I wasn’t ashamed, and I
refused to lie and say that I had miscarried. 

‘Welcome to my world.’ It’s a world I hope you never have to visit. Please
do the right thing for the women of North Carolina. Vote “no” on HB 854.
Allow women and their families to decide what is best for her and her
family.

Dr. Amy Bryant
Obstetrician/Gynecologist at the University of North Carolina at Chapel Hill
School of Medicine 

House Bill 854 is misleadingly named “The Woman’s Right to Know Act.”
This provision, if enacted, would actually punish women for deciding to
have an abortion. A woman does not arrive at the decision to have an
abortion lightly. She reviews accurate information about the risks, effects,
and possible complications of abortion. She should not have an abortion
unless her decision is informed and free from coercion. It is the standard
of care in all medicine and particularly in the provision of abortion to give
each woman a private opportunity to discuss issues and concerns about
her abortion. There are situations where a woman may request to view her
ultrasound or move to view the image. There are also situations where
viewing an ultrasound would not be in the patient’s best interest and could
even be cruel. 

My patients come from all walks of life, from every situation imaginable.
It could be your daughter, your wife, your sister, your friend. One thing
they have in common is they seek abortion because they have weighed all
the options and know in their hearts that this private decision is best for
themselves and for their families. They do not deserve the burden of a new
law that has no medical benefit or basis. The legislature should not second
guess the personal, carefully considered decision. 

Today in North Carolina, a woman considering abortion can make
inquiries at a clinic and opt to schedule the procedure at a time convenient
for her. But this new legislation would require the clinic to discourage and
shun her on first contact proffering to her written materials that condemn
her decision to terminate the life of a “separate unique human being” and
strongly suggest that the state views her as a murderer. There are no
exceptions - not even for women like my patient Kristin whose husband
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and her have one child who is autistic. When Kristin became pregnant
again, testing showed a serious genetic defect. They just did not feel they
could raise another child with severe health problems. I shudder at the
idea of offering Kristin and her husband materials that damn her for
making a careful, difficult, legal decision about what is best for their
family. 

House Bill 854 would have also been very hard for my patient Lori, a
graduate student with bipolar disorder. Lori recently stabilized on her
medication and became pregnant while using condoms. She was unsure
how pregnancy would affect her mental health and how her medication
would impact her fetus. Lori determined, with great pain, that abortion
was the right option. I cannot imagine having to make her feel worse by
having to place an ultrasound image in front of her and having to describe
the fetus with features. Lori would not be able to decline this. The most she
could do is only avert her eyes. 

When a physician senses that a woman wants to see an ultrasound image,
it’s offered without hesitation, but if a physician believes that such an offer
would upset a patient, it’s not. This bill seeks to take away that discretion,
substitute a political judgment for medical judgment and compassionate
care. Research has shown that waiting periods and informed consent
materials from the state have no effect on abortion rates. Women may
choose to have abortions in other states where laws are less restrictive but
overall the number of abortions does not decrease. 

While we do not yet have studies on ultrasound laws, my colleagues in
states where ultrasound laws are mandatory report that they have never
had a patient forego an abortion as a result, but they have seen many
patients upset as a result. 

House Bill 854 would also require my patients to wait 24-hours between
abortion counseling and the procedure. I think of Angie, a 28-year-old
mother of three in a rocky marriage who found herself pregnant after her
contraceptive pills failed. She has two part-time retail jobs and had to
juggle childcare and work to get to a clinic 2 Ω hours away. With House
Bill 854 Angie would have to make this 5 hour trip twice and double the
expense in work and babysitting. Angie would have found a way to
overcome these barriers, but at additional costs and possible delay.
Abortion is a very safe medical procedure, but the later a woman waits to
end her pregnancy, the more risks it carries.
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William Meyer, MD
President of the North Carolina Obstetrical and Gynecological Society submitted a
letter in opposition.

Dear Representative Samuelson and Senator Brock, 

I am writing to you as the President of the North Carolina Obstetrical and
Gynecological Society representing hundreds of obstetricians and
gynecologists. We are extremely concerned about the ramifications of
House Bill 854 and Senate Bill 769: Abortion, Women’s Right to Know Act
and related bills. Even though our membership has differing views on the
practice of pregnancy termination and though the North Carolina
Obstetrical and Gynecological Society supports this diversity of beliefs, we
believe it is our responsibility to speak against this legislation.

Intrusion into the physician-patient relationship violates the core ethical
principles of patient autonomy and the informed consent process. Where
the patients understand the purpose of and women who agree to any test
or procedure and sets a precedent for government for them to be directing
physicians as to what procedures they should be required to perform on
patients. Obstetricians and Gynecologists retain relationships with their
patients throughout various stages of a woman’s life. Relationships based
on trust and respect where patients can share their intimate medical
concerns without fear of retribution and where the doctor and patient can
develop an agreed upon plan of care that meets the medical needs of the
patient and is consistent with her values. 

For the government to insert itself into that relationship with no insight or
knowledge about specific situational details and no ability to resolve
difficult human conditions is wrong. We ask that you recognize the
importance of these issues as you consider this bill. Our members also
welcome the opportunity to provide you with additional feedback on this
bill.

Rabbi Leah Bakowitz
Assistant Rabbi of Judeo-Reformed Congregation in Durham, NC

As a clergywoman and a proud woman of faith I could make an argument
based on my tradition, for Judaism values life and family as sacred gifts.
Jewish law demands the life and health of the woman take precedence
over the fetus until the moment of birth. But this debate is not and should
not be about when life begins. This debate is about whether or not we trust
women and their medical professionals to make their own decisions
regarding their lives, their health, and the size of their families. 

I counsel people throughout their life cycle and guide them through some
of the most difficult decisions they will ever have to make: beginning and
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ending a marriage, starting a family, losing a job, and managing care for
a loved one who is ill, to name a few. It is deeply offensive to imply women
seeking to end a pregnancy have not already considered all of her options:
her needs and those of her family, the teachings of her faith, and her own
moral compass. It is wasteful for physicians to be forced to spend valuable
time reading state scripted counseling to their patients when they are
already bound by their professional code to provide women with pertinent
information. And it is cruel to create unnecessary delays and obstacles to
a legal medical procedure. We would not tolerate this kind of government
interference in any other medical decision, and we should not allow it in
this: the most personal, private, and difficult decision that most women
will ever have to make.

Monica Johnston
Rape-Crisis Center advocate 

My name is Monica Johnston-Hostler and I have been a rape-crisis center
advocate for the past 15 years. And I would like to talk to you a little bit
about choice… That choice is about the choice that was taken from every
woman, girl, and boy that we have worked with in the last 15 years who
have been impacted by sexual violence. 

Sexual violence is an act of violence against a person’s will. And at no time
and at no point in the rape or assault does the woman or man or child have
a right to make a choice about the impact that assault will have on them
nor a choice on how that will impact them for the rest of their lives. 

As an advocate, our responsibility is to have a listening ear and ensure that
every victim that comes through our doors has the information to make
the choices that they need…, especially when their rape has resulted in an
unintended, unwanted pregnancy without their choice, and against their
will. 

It is most important that rape should be considered in this argument
because there are no exceptions. We have not made any considerations to
address the fact that taking away choice on the day they walk in, if they
have made the choice and that choice is never made lightly as you have
heard from other women, especially someone who has been violated
against their will and against their choice. 

And so when we say they are going to go in to a physician’s office to talk
about whether they are going to terminate their pregnancy, we are asking
that they sit there and relive a volatile moment in their life. There is truth
when I say they are reliving it every moment. But what we are asking them
to do is explore what has happened to them, explore how they have ended
up in this room, and often times this would not be taken into consideration
that every time a woman has to relive her victimization it is a
revictimization. 
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Not requiring that there are exceptions for women who have been violated
sexually is against a woman’s will and by all stretch of the imagination and
I ask you all to consider that we would be revictimizing a victim over and
over again - leaving them no choice when they have had no choices thus
far.84

IV. Planned Parenthood v. Casey and Its Sequelae

U.S. Supreme Court

Planned Parenthood v. Casey  considered several provisions of the85

Pennsylvania Abortion Control Act of 1982.  Section 3205 required that a86

woman seeking an abortion give her informed consent and specified that she
be provided with certain information at least 24 hours before the abortion
is performed; Section 3206 mandated the informed consent of one parent
for a minor to obtain an abortion but provided a judicial bypass procedure.

The United States Supreme Court upheld these provisions:

Section 3205's requirements are rationally related to the State’s legitimate
interest in assuring that a woman’s consent to an abortion be fully
informed. The requirement that a physician disclose certain information
about the abortion procedure and its risks and alternatives is not a large
burden, and is clearly related to maternal health and the State’s interest
in informed consent. In addition, a State may rationally decide that
physicians are better qualified than counselors to impart this information
and answer questions about the abortion alternatives’ medical aspects. The
requirement that information be provided about the availability of
paternal child support and state-funded alternatives is also related to the
State’s informed consent interest, and furthers the State’s interest in
preserving unborn life. That such information might create some
uncertainty and persuade some women to forgo abortions only
demonstrates that it might make a difference, and is therefore relevant to
a woman’s informed choice. In light of this plurality’s rejection of Roe’s
‘fundamental right’ approach to this subject, the Court’s contrary holding
in Thornburgh is not controlling here. For the same reason, this Court’s
previous holding invalidating a State’s 24-hour mandatory waiting period
should not be followed. The waiting period helps ensure that a woman’s
decision to abort is a well-considered one, and rationally furthers the
State’s legitimate interest in maternal health and in unborn life. It may

  Brief statements by Erica Pettigrew, Dr. Michael Norins, and Allison Kiser in84

opposition to the bill are included in the materials on file in the offices of Issues in Law and
Medicine.

  Planned Parenthood v. Casey, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992).85

  18 Pa. C.S.A. §3201-§3220.86
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delay, but does not prohibit, abortions; and both it and the informed
consent provisions do not apply in medical emergencies.87

 In accord with this decision, dozens of states have enacted a Woman’s
Right to Know law with typically a one day reflection period. Some have
been enjoined from time to time, many are in effect, and all have different
features. But the common theme is that the woman, as a patient, has a right
to know truthful information that is material to her decision whether or not
to abort her unborn child.88

Oklahoma  and Texas  preceded North Carolina  in requiring an89 90 91

ultrasound examination to be offered and explained to a woman seeking an
abortion. And in 2012, Virginia joined these states by passing HB 462 that

  Casey, 505 U.S. at 966-970. The Court in Casey said that the state may require “the87

giving of truthful, no-misleading information about the nature of the procedure, the attendant
health risks and those of childbirth, and the ‘probable gestational age’ of the fetus….” 112 S.Ct.
at 2823. Casey reaffirmed “a substantial government interest justifying a requirement that a
woman be apprised of the health risks of abortion and childbirth.” Id. “It cannot be questioned
that psychological well-being is a facet of health.” “In attempting to ensure that a woman
apprehends the full consequences of her decision, the State furthers the legitimate purpose
of reducing the risk that a woman may elect an abortion, only to discover later, with
devastating psychological consequences, that her decision was not fully informed. If the
information the State requires to be made available to the woman is truthful and not
misleading, the requirement may be permissible.” Id.

  The Court has specifically approved detailed informed consent laws and has88

specifically endorsed those laws based on the concern that women not have abortions without
full information. In 1992 in Casey, the Supreme Court reaffirmed that the states have:

a substantial governmental interest justifying a requirement that a woman be apprised of
the health risks of abortion and childbirth…It cannot be questioned that psychological
well-being is facet of health…In attempting to ensure that a woman apprehend the full
consequences of her decision, the State furthers the legitimate purpose of reducing the risk
that a woman may elect an abortion, only to discover later, with devastating psychological
consequences, that her decision was not fully informed. If the information the State requires
to be made available to the woman is truthful and not misleading, the requirement may be
permissible.

505 U.S. at 882.
In 2007, the Supreme Court made it more explicit in Gonzales v. Carhart, 550 U.S. 124

(2007):

Whether to have an abortion requires a difficult and painful moral decision. While we find
no reliable data to measure the phenomenon, it seems unexceptionable to conclude some
women come to regret their choice to abort…. Severe depression and loss of esteem can
follow…The State has an interest in ensuring so grave a choice is well informed.

550 U.S. at 159.
  Okla. Stat. Ann. tit. 63, §1.738.3d.89

  Tex. Code Health & Safety §171.012(a)(1) through (3).90

  N.C.G.S. §90-21-85.91
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amended and reenacted § 18.2-76 of the Code of Virginia. It requires that an
ultrasound be performed at least twenty-four hours before an abortion.”

Federal Courts of Appeal
In Texas Medical Providers Performing Abortion Services v. David

Lakey,  Chief Judge Edith Jones held:92

H.B. 15, passed in May 2011, substantially amended the 2003 Texas
Woman’s Right to Know Act (‘WRKA’). The amendments challenged here
are intended to strengthen the informed consent of women who choose to
undergo abortions. The amendments require the physician ‘who is to
perform an abortion’ to perform and display a sonogram of the fetus, make
audible the heart auscultation of the fetus for the woman to hear, and
explain to her the results of each procedure and to wait 24 hours, in most
cases, between these disclosures and performing the abortion. TEX.
HEALTH & SAFETY CODE §171.012(a)(4). A woman may decline to view
the images or hear the heartbeat, §171.0122(b), (c), but she may decline to
receive an explanation of the sonogram images only on certification that
her pregnancy falls into one of three statutory exceptions. Id. at §
171.0122(d). 

* * *
The plurality response (in Planned Parenthood v. Casey) to the

compelled speech claim is clearly not a strict scrutiny analysis. It inquires
into neither compelling interests nor narrow tailoring. The three sentences
with which the Court disposed of the First Amendment claims are, if
anything, the antithesis of strict scrutiny. Indeed, the plurality references
Whalen v. Roe, in which the Court had upheld a regulation of medical
practice against a right to privacy challenge. 429 U.S. 589, 97 S. Ct. 869
(1977). The only reasonable reading of Casey’s passage is that physicians’
rights not to speak are, when ‘part of the practice of medicine, subject to
reasonable licensing and regulation by the State [.]’ This applies to
information that is ‘truthful,’ ‘nonmisleading,’ and ‘relevant . . . to the
decision’ to undergo an abortion. Casey, 505 U.S. at 882, 112 S. Ct. at
2823.

The Court’s decision in Gonzales v. Carhart, 550 U.S. 124, 127 S. Ct.
1610 (2007), reaffirmed Casey, as it upheld a state’s ‘significant role . . . in
regulating the medical profession’ and added that ‘[t]he government may
use its voice and regulatory authority to show its profound respect for the
life within the woman.’ 550 U.S. at 128, 127 S. Ct. at 1633. The Court
addressed in detail the justification for state regulations consistent with
Casey’s reaffirming the right to abortion:

Whether to have an abortion requires a difficult and painful moral
decision. While we find no reliable data to measure the phenomenon,

  Texas Medical Providers Performing Abortion Services v. David Lakey, --- F.3d ----,92

2012 WL 45413 (5  Cir. (Tex.)).th
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it seems unexceptionable to conclude that some women come to regret
their choice to abort the infant life they once created and sustained.
Severe depression and loss of esteem can follow. In a decision so
fraught with emotional consequence some doctors may prefer not to
disclose precise details of the means that will be used, confining
themselves to the required statement of risks the procedure entails.
From one standpoint this ought not to be surprising. Any number of
patients facing imminent surgical procedures would prefer not to hear
all details, lest the usual anxiety preceding invasive medical procedures
become the more intense. This is likely the case with the abortion
procedures here at issue [partial-birth abortions]. . . . . The State’s
interest in respect for life is advanced by the dialogue that better
informs the political and legal systems, the medical profession,
expectant mothers, and society as a whole of the consequences that
follow from a decision to elect a late-term abortion.

Id. at 157-59, 1633-34 (citations omitted).

* * *
H.B. 15 requires the taking and displaying of a sonogram, the heart

auscultation of the pregnant woman’s fetus, and a description by the
doctor of the exams’ results. That these medically accurate depictions are
inherently truthful and non-misleading is not disputed by Appellees, nor
by any reasoned analysis by the district court. If the disclosures are
truthful and non-misleading, and if they would not violate the woman’s
privacy right under the Casey plurality opinion, then Appellees would, by
means of their First Amendment claim, essentially trump the balance
Casey struck between women’s rights and the states’ prerogatives. Casey,
however, rejected any such clash of rights in the informed consent context.

Applying to H.B. 15 the principles of Casey’s plurality, the most
reasonable conclusion is to uphold the provisions declared as
unconstitutional compelled speech by the district court. To belabor the
obvious and conceded point, the required disclosures of a sonogram, the
fetal heartbeat, and their medical descriptions are the epitome of truthful,
non-misleading information. They are not different in kind, although more
graphic and scientifically up-to-date, than the disclosures discussed in
Casey-probable gestational age of the fetus and printed material showing
a baby’s general prenatal development stages. Likewise, the relevance of
these disclosures to securing informed consent is sustained by Casey and
Gonzales, because both cases allow the state to regulate medical practice
by deciding that information about fetal development is ‘relevant’ to a
woman’s decision-making.

* * *
Notwithstanding the facial application of Casey to H.B. 15, Appellees

characterize its disclosure requirements as ‘qualitatively different’ in two
ways. First, the disclosure of the sonogram and fetal heartbeat are
‘medically unnecessary’ to the woman and therefore beyond the standard
practice of medicine within the state’s regulatory powers. Appellees refer
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to currently required disclosures of health risks to the mother alone and
apparently would limit information about the fetus in these circumstances
to its ‘probable gestational age,’ as specifically approved in Casey.
Requiring any more information about the fetus amounts to advocacy by
the state. Second, whereas Casey only required the physician to make
certain materials about childbirth and the fetus ‘available’ to the woman,
the physician here is required to explain the results of sonogram and fetal
heart auscultation, and the woman is required to listen to the sonogram
results. This interchange makes the physician the ‘mouthpiece’ of the state,
again for medically unnecessary reasons. Appellees’ position seems to
assume that the facts of Casey represent a constitutional ceiling for
regulation of informed consent to abortion, not a set of principles to be
applied to the states’ legislative decisions. On this broad level, however,
the Court has admonished that federal courts are not the repository for
regulation of the practice of medicine. See Gonzales, 550 U.S. at 157-58,
127 S. Ct. at 1633.

Turning to Appellees’ specific objections, the provision of sonograms
and the fetal heartbeat are routine measures in pregnancy medicine today.
They are viewed as ‘medically necessary’ for the mother and fetus. Only if
one assumes the conclusion of Appellees’ argument, that pregnancy is a
condition to be terminated, can one assume that such information about
the fetus is medically irrelevant. The point of informed consent laws is to
allow the patient to evaluate her condition and render her best decision
under difficult circumstances. Denying her up to date medical information
is more of an abuse to her ability to decide than providing the information.
In any event, the Appellees’ argument ignores that Casey and Gonzales, as
noted above, emphasize that the gravity of the decision may be the subject
of informed consent through factual, medical detail, that the condition of
the fetus is relevant, and that discouraging abortion is an acceptable effect
of mandated disclosures . . . .93

North Carolina Federal District Court

Before the Act became effective, several abortion providers filed suit
against various state officials to enjoin enforcement of the Act in Stuart v.

  The Eighth Circuit upheld a South Dakota informed consent law, Planned Parenthood93

v. Rounds, 530 F.3d 724 (8th Cir. 2008) (en banc), and sent it back to the district court. The
district court upheld two provisions and struck down two provisions. That was appealed again,
where it was heard by the same three judge panel of Judges Murphy, Melloy and Gruender,
with another 2-1 decision, written by Murphy, invalidating the so-called “suicide advisory.”
Judge Gruender dissented. 653 F.3d 662 (8th Cir. 2011). That decision was again vacated by
the 8th Circuit en banc, and that rehearing en banc was held in January 2012. 

After the 5th Circuit decision, the case was remanded back to the United States District
Court for the Western District of Texas. There, Judge Sparks dismissed the case and granted
summary judgment in favor of the defendants. Texas Medical Providers v. David Lakey, ---
F.Supp.2d ----, 2012 WL 373132 (W.D.Tex.).
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Huff.  Judge Catherine Eagles, by Order and Amended Order dated October94

25, 2011, and December 19, 2011, enjoined enforcement of only Section
90-21.85, “Display of Real Time View Requirement,” and clarified other
sections. In her order she relied on the Texas Federal District Court opinion
that has now been reversed by the Fifth Circuit.95

V. Stated Objections and Responses

This section examines the objections stated by members of the General
Assembly in opposition to the bill with a response to each.

Objection 1. This Law Is an Insult to Women.

Speech of Rep. Adams in the House Chamber, June 8th, 2011

HB 854, conspicuously called ‘Woman’s Right to Know’ really wants
women to know that the government has no respect for her as a person or
her ability to think or to make decisions about her health without their
interference. It frightens, it shames, it torments, it terrorizes women to
make them feel guilty for making the choice of abortion in the first place.
According to the Durham Herald, ‘this bill is written as though women
who walk through the clinic door did so by accident.’

* * *
Propaganda that we receive from the Right to Life folks claims that
African-American women are targeted and have more abortions. I want to
speak to that as one of the six women who fit in that category on this floor.
As an African-American woman I am offended at this deliberately skewed,
one-sided opinion that does not give the real picture.

. . . The result will be returning to the dark days: the back-alley abortions
with coat hangers. I do not think we want that. As women, your right is to
know that women deserve better than HB 854. This is outrageous, an
insult to women’s reproductive rights and our freedom as people, and I
encourage you to vote no.96

  Stuart v. Huff, 834 F. Supp. 2d 424 (M.D.N.C. 2011).94

  Texas Medical Providers v. David Lakey, 806 F. Supp. 2d 942 (W.D.Tex. 2011),95

reversed by Texas Medical Providers Performing Abortion Services v. David Lakey, 667 F.3d
570 (5  Cir. 2012). Notes 55, 56, 60, and 61, supra, address other portions of Stuart v. Huff,th

which is still pending.
  Rep. Adams’ remarks begin at 01:32:00, available at http://www.ncleg.net/96

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.
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Speech of Rep. Bryant in the House Chamber, June 8th, 2011

It can put my health and the health of other women at risk, in that
regardless of what deadline we are facing in regard to the allowable time
for these services or what our personal situations are, we have to wait this
amount of time, and now I hear Rep. Samuelson say to go from free agency
to free agency to see if they can sign my form to give me an ultrasound that
I do not even want because you all have passed a law saying I have to have
it. This is really not about protecting women or helping women know
anything; this is based on some notion of women as the property of the
state, property of men, or property of the majority who hold this
philosophy and now have the power to force us to approach this choice in
a way that [they] believe is right rather than what we need, or what we
decide is appropriate in a consultation with our doctors and families in our
situation.97

Speech of Sen. Kinnaird in the Senate Chamber, June 15th, 2011

This bill is an insult to women. The title: you have to conclude that women
are ignorant, unintelligent, and so they arrived at this decision lightly. I
would think that most women who have arrived at this have probably
talked with their primary care doctor. This is not something that women
arrive at lightly, and to say that they do not know what they are doing is an
insult to women. I guess what I find ironic is this is the party whose motto
is ‘get government out of our lives.’ Except in the bedroom? Except in the
doctor’s office? And I guess the thing that really bothers me is that we took
money from Planned Parenthood that gives out thousands upon
thousands of free contraceptives. That is the public health policy that we
should be embracing – helping women when they need help. I urge you to
vote against this bill.98

Speech of Sen. McKissick in the Senate Chamber, June 15th, 2011

Well, one thing that this bill clearly does, in my opinion, is to insult the
intelligence of women. It insults it in a way that, in my mind, is quite
profound. It should, most likely, offend anybody who sits there and looks
at the provisions that it includes. More importantly it involves a meddling.
A meddling issue that is, in fact, constitutionally protected . . . .99

  Rep. Bryant’s remarks begin at 02:07:04, available at http://www.ncleg.net97

/DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-201
1.mp3.

  Recordings of Senate debates are kept in the Senate Principal Clerk’s office. Sen.98

Kinnaird’s remarks begin at 00:10:15.
  Recordings of Senate debates are kept in the Senate Principal Clerk’s office. Sen.99

McKissick’s remarks begin at 00:26:16.
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Response to Objection 1. Most Women Are Not Insulted.

Most North Carolina women do not view the Woman’s Right to Know
Act as an insult to their sex. In May of 2011 a poll conducted for the Civitas
Institute by National Research, Inc. of Holmdel, New Jersey interviewed 600
registered and likely general election voters. Of these, the total percentage
of North Carolina women who supported the legislation was 54 percent with
38 percent opposed. Of the women most affected by the new law, those aged
from 18-44, 63 percent supported it. 31 percent opposed. The poll question
asked:

There is proposed legislation that would require that a woman seeking an
abortion must first consult with a doctor, who would then provide an
ultrasound image of the fetus, and then provide the woman with
information on alternatives to abortion. After this, the legislation would
require a 24-hour waiting period before the abortion can be performed. Do
you support or oppose this proposed legislation?100

Women were the primary sponsors of the bill. Other women were vocal
in their support. From 1997 to 2011, three women senators and twenty-seven
women representatives introduced or voted for the bill or its predecessors.101

Representative Pat McElraft, a primary sponsor,  shared her personal102

story on June 8, 2011.

I have a personal story about this, and this is the reason from day one that
I got here, I got on the Woman’s Right to Know bill. I call this law ‘Colby’s
Law.’ Fourteen years ago my sister’s son-my nephew-and his girlfriend
were deeply into drugs and alcohol, deeply. She went to Planned
Parenthood and got her birth control, but she got pregnant. She went to
Planned Parenthood, asked them what her choices were and they told her
she would have a deformed baby because of her drug use. Her only option
was abortion. ‘Do you have the money?’

  Available at http://www.nccivitas.org/wp-content/uploads/2011/05/Abortion-100

Legislation-May-11-PR-CTs.pdf
  These women are: Rep. Marilyn Avila, Rep. Joanne W. Bowie, Rep. Rayne Brown,101

Rep. Pearl Burris-Floyd, Rep. Margaret M. Carpenter, Sen. Debbie A. Clary, Rep. Theresa H.
Esposito, Rep. Charlotte A. Gardner, Sen. Kathy Harrington, Rep. Julia C. Howard, Rep. Pat
Hurley, Rep. Linda P. Johnson, Rep. Carolyn H. Justice, Rep. Carolyn K. Justus, Rep. Pat
McElraft, Rep. Mia Morris, Rep. Jane H. Mosley, Sen. Jean R. Preston, Rep. Shirley B.
Randleman, Rep. Karen Ray, Rep. Carolyn B. Russell, Rep. Ruth Samuelson, Rep. Wilma M.
Sherrill, Rep. Fern H. Shubert, Rep. Sarah Stevens, Rep. Trudi Walend, Rep. Cynthia B.
Watson, Rep. Laura I. Wiley, and Rep. Connie Wilson. 

  As a primary sponsor, the statements of Rep. McElraft ought to be admissible on the102

question of legislative intent. See, supra, notes 12-16. A transcript of her full remarks is on file
in the offices of Issues in Law and Medicine.
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They got the money together and my nephew told her, ‘If you have the
abortion, I’ll never see you again. I will go with you and do what you want
on this issue.’ So he went with her to what she describes as ‘a very dark
house.’ In that very dark house a nurse attended to her. My nephew asked
the nurse if she could at least see the ultrasound. The nurse said, ‘I can’t
show you that. I’ll get fired.’ And she then looked and said, ‘Why? It’s my
ultrasound. Why can’t I see it? What are you hiding from me?’ [The nurse]
said, ‘I will be fired.’

Because my nephew threatened her, the nurse showed my niece the
ultrasound. There was a perfectly formed little human baby in that
ultrasound. They had lied to her about how far along she was. They had
lied to her about the deformity of that baby. 

She left there immediately. As you can see in the picture, we had a
wonderful wedding. She wore white, and Colby was in her abdomen. She
carried him and she has had two other sons. 

This is a loving family that has been blessed by a young man named Colby.
Colby is the delight of our lives. Colby knows this story and he tells his
testimony. He talks about what might not have been. And my wonderful
niece-in-law talks about how she would have never had the other two
children that she had because she would have committed suicide.103

Speech of Rep. Samuelson, a primary sponsor,  on second reading, June104

8th, 2011 

. . . This is all about respecting women. It’s about recognizing the fact that
we are intelligent. We have a strong moral compass. We are able to make
decisions when we have complete information. Frankly, giving us a little
bit of time does not hurt. 

People who support abortion have said to me for years and years and
years, ‘Ruth, I hate abortion. I want abortions to be safe, though. I want
them to be legal and I want them to be rare.’ Ladies and gentlemen, this
bill keeps abortions legal. It keeps abortions safe by making sure that the
woman and the doctor have the information they need. And by golly, we
know that it helps to make it more rare. There is no reason not to support

  Rep. McElraft’s remarks begin at 01:38:46, available at http://www.ncleg.net/103

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.

  As a primary sponsor, the statements of Rep. Samuelson ought to be admissible on104

the question of legislative intent. See, supra, notes 12-16. A transcript of her full remarks is
on file in the offices of Issues in Law and Medicine.
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this bill. It’s still her choice. It is her informed choice. I urge your
support.105

Speech of Sen. Kathy Harrington in Senate Chamber, June 15, 2011

As a woman who is proud to vote for this bill I would like to stand here and
tell you that I am not insulted by it. It is sorely needed.106

Finally, Texas Medical Providers v. Lakey  was authored by Chief107

Judge Edith Jones who plainly was not insulted by the Texas law. 

Objection 2. This Law Gives Rights to Those Committing Rape or
Incest.

Speech of Rep. Bryant in the House Chamber, June 8th, 2011

I am concerned about some of the penalty provisions in this bill that allow
other people, even if I was a victim of rape or incest, the person who
violated me could actually file an action against the doctor I am seeing
because these proscribed rules were not followed. I feel like that really is
not about my right to know; that doubles any offense that I may have
already endured.108

Speech of Rep. Parfitt in the House Chamber, July 26th, 2011

I was reminded by Rep. Ross of a part of this bill that is one of the most
disgusting parts of it; that is the part that allows the rapist to have rights.
Do we want to be an organization, a body that gives more rights to the
rapist than we do to the woman? One thing that Rep. Samuelson said
would be hopefully in her mind a consequence of this bill is that there
would be less abortions, so perhaps there would be less abortions by
women who have been raped. We actually have laws on the books that take
care of that, and in the Georgetown Law Journal it discusses the
consequences of women who choose to raise children who were the result
of rape. A certain percentage of women do do that, and that is their choice,
and I think that is what we are speaking about-that it is their right, and we

  Rep. Samuelson’s remarks begin at 02:46:33, available at http://www.ncleg.net/105

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.

  Recordings of Senate debates are kept in the Senate Principal Clerk’s office. Sen.106

Harrington’s remarks begin at 00:27:03.
  Texas Medical Providers Performing Abortion Services v. David Lakey, 667 F.3d 570107

(5  Cir. 2012).th

  Rep. Bryant’s remarks begin at 02:07:03, available at http://www.ncleg.net/108

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.
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do not want to interfere in their right any more than anyone else’s right to
make their own personal decision. In fact, most state laws allow the rapist
to have parental rights. Are we going to be dooming more women to this?
One case states,

I was raped in North Carolina and the rapist won joint custody.
Torment does not come close to describe what I live. The courts have
not only tied and bound me to the rapist, but also the infant child that
was conceived by violence. The rapist’s violence has earned him even
more control over my life.109

Speech of Rep. Ross in the House Chamber, July 26th, 2011

Please look at page five of the bill at the very bottom on civil remedies.110

This bill will allow any person upon whom an abortion has been performed
or the father of the unborn child (note that there is no qualification, so that
would include a rapist) to sue a doctor who violated this bill in any way.111

Response to Objection 2. The Law Severely Limits the Rights of
Those Committing Rape or Incest.

North Carolina law would dissuade a rapist from filing suit. A person
convicted of rape has no rights to custody or rights of inheritance from any
child born as a result of the commission of the rape. He has no rights with
regard to the child under either Chapter 48 of the General Statutes
(Adoptions) or Subchapter 1 of Chapter 7B of the General Statutes.  Except112

as provided in Article 3 of Chapter 31A (Acts Barring Property Rights) any
money or other property or interest in property acquired thereby shall be
forfeited to the State of North Carolina including any profits, gain,
remuneration, or compensation directly or indirectly collected by or
accruing to any offender.  G.S. 15B-32(3) provides that whenever the113

government pays or has an obligation to pay funds of an offender and the
value of the funds exceeds or will exceed $10,000, the offender who receives
or will receive the funds shall give written notice to the Crime Victims

  Rep. Parfitt’s remarks begin at 00:22:26, available at http://www.ncleg.net/109

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.

  N.C.G.S. §90.21.88.110

  Rep. Ross’ remarks begin at 00:34:07, available at http://www.ncleg.net/111

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.

  N.C.G.S. §14-27.2 (First Degree Rape); N.C.G.S. §14-27.2A(d) (Rape of child; adult112

offender); and N.C.G.S. §14-27.3(c) (Second-degree rape).
  N.C.G.S. §14-2.3(Forfeiture of gain acquired through criminal activity).113
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Compensation Commission. The victim may then bring a civil action for
damages arising out of the offense for which the offender was convicted.  114

If the father of the aborted child sues for damages under G.S. 90-21.88,
but is accused of rape or other sexual criminal offense against the mother,
he is providing conclusive evidence of paternity that may convict him of:
first-degree rape, rape of child by adult offenders, second-degree rape,
intercourse and sexual offenses with certain victims, statutory rape or sexual
offense of a person who is 13, 14, or 15 years old, and incest.  And it is no115

defense that the victim is a spouse of the person committing act.116

Objection 3. This Law is Unconstitutional.

Speech of Rep. Glazier in the House Chamber, June 8th, 2011

According to the court, Planned Parenthood v. Casey (Justices Souter,
O’Connor, and Kennedy…), the court announced a test in abortion cases
and abortion-related regulations. We call it the ‘undue burden’ test for
determining whether a statute restricting abortions in any way can pass
constitutional muster. Under Casey, a statute is invalid on its face if it
places an undue burden on a woman to obtain an abortion before the fetus
attains viability. The court went on to define what that is for all of us who
have to make decisions like the one we face today, and that is ‘Does the
statute have the effect of placing a substantial obstacle in the path of a
woman’s choice to an abortion before the fetus obtains viability?’ And if,
in fact, a large fraction of the women affected by the regulation are so
affected that it is unconstitutional. The court went on to say that the states’
discretion to regulate on the basis of maternal health, whether that is
informed consent or providing information, does not permit it to adopt
regulations that depart from sound, accepted medical practice. 

. . . This bill contains some basic information that should be provided in
every case: general medical risks, name of physician, probable gestational
age. Those are things we can agree upon. 

But the majority in this bill is not content to stop there. Instead it adds
several pages of general regulations to use on everyone, and then the
requirement that all women must undergo an ultrasound prior to the
abortion. 

  N.C.G.S. §15B-30 through 15B-37 (The Crime Victims Financial Recovery Assistance114

Act).
  See N.C.G.S. §14-27.2, §14-27.2A, §14-27.3, §14-27.7, §14-27.7A, and §14-178115

respectively.
  See N.C.G.S. §14-27.8.116
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The majority’s protestations of ‘information only’ in this bill continually
overlook the natural effects of its one-sided and governmentally-censored
information the rest of the bill requires that every woman receive. The
sponsors’ assurances, and I believe them in their minds, about the benign
purposes of the law are simply belied by its content. This bill has to be seen
for what it is: the substitution of a woman’s judgment about her body by
the state of North Carolina. The arrogance of the assumption of power that
is contained in this bill has to leave one breathless. The government has no
business substituting its own desired outcome for the intensely personal
and private judgment of a woman, or she with her family, and she with her
God.

. . . The United States Supreme Court has upheld informed and written
consent requirements, but only when the state first has demonstrated that
they genuinely further an important health interest. A state may not under
the law of this country, under the guise of securing informed consent
require the delivery of information designed to influence the woman’s
informed choice between childbirth and abortion, and rigid requirements
like the ones in this bill are stone-like that mandate a specific litany of
information to be imparted to every woman, regardless of her own
circumstances, unconstitutionally intrude on the discretion of the
pregnant woman and her decision . . . . 117

Speech of House Minorty Leader Hackney in the House Chamber, July
26th, 2011

There is another part of this equation which is little debated here today;
Rep. Glazier touched on it, and that is if it is lawful under the Supreme
Court decisions of the United States. It has been held by that court that
this right, like personal decisions relating to marriage, procreation, and
contraception is central to the liberty protected by the Fourteenth
Amendment. North Carolina cannot ‘prevent any woman from making the
ultimate decision to terminate her pregnancy before viability, or’ – and
this is the important part for today’s debate – ‘place a substantial obstacle
in the path of a woman seeking an abortion.’

No one can legitimately argue that this does not place such an obstacle. I
would urge you support the governor’s rational decision to prevent this
intrusion into the medical relationship between a woman and her doctor.
I urge you to vote no.118

  Rep. Glazier’s remarks begin at 01:44:29, available at http://www.ncleg.net/117

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.

  Rep. Hackney’s remarks begin at 00:18:01, available at http://www.ncleg.net/118

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.
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Speech of Sen. McKissick in the Senate Chamber, July 28th, 2011

If we really think back to what we are dealing with here in many instances,
it’s the right of privacy. And when the U.S. Supreme Court in Roe v. Wade
made its decision, it was based upon the constitutional right of privacy.
And in my mind, there could be no greater intrusion on the privacy of an
individual than to dictate to tell them what should be said in
communications between a woman and her doctor on the issue as
important as the termination of a pregnancy.119

Response to Objection 3. This Law is Constitutional.

In an effort to halt the effects of the North Carolina Woman’s Right to
Know Act, several North Carolina physicians and health care providers
challenged the constitutionality of the Act in court.  U.S. District Judge120

Catherine Eagles found only Section 90-21.85 of the Act, the portion
containing the requirement for the ultrasound, to satisfy the requirements
for a preliminary injunction. The rest of the requirements of the Act became
effective on October 26, 2011. Judge Eagles points out that the ultrasound
requirements are subject to controversy because:

It is undisputed that the Act compels content-based speech by providers;
it requires providers to orally and visually convey specified material about
the fetus to their patients. The message is compelled regardless of a
patient’s individual circumstances or condition and regardless of the
provider’s medical opinion. The message is required even when the
provider does not want to deliver the message and even when the patients
affirmatively do not wish to see it or hear it. It is further undisputed that
this implicates the First Amendment rights of providers such as the
Plaintiffs.

Id. at 6. However, Judge Eagles’ comments only concerned the “speech-and-
display requirements.” No other section of the Act was enjoined. If the
Fourth Circuit affirms Judge Eagles then the circuit split between the Fourth
and Fifth Circuits will likely result in review by the U.S. Supreme Court.

North Carolina is not the only state to have ultrasound requirements in
its Woman’s Right to Know Acts. Nine other states have requirements
somewhat similar to the ones outlined in North Carolina’s Act (See Chart

  Recordings of Senate debates are kept in the Senate Principle Clerk’s office. Sen.119

McKissick’s remarks begin at 00:44:53.
  Stuart v. Huff, 834 F.Supp.2d 424 (M.D.N.C. 2011).120
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Below).  Some of the requirements in other states are currently under121

judicial scrutiny.
In Texas Medical Providers v. Lakey  a similar law was upheld against122

every constitutional attack.

  GUTTMACHER INSTITUTE, STATE POLICIES IN BRIEF: REQUIREMENTS FOR ULTRASOUND121

(July 1, 2012). The Guttmacher Institute is the research arm of Planned Parenthood.
  Texas Medical Providers Performing Abortion Services v. David Lakey, 667 F.3d 570122

(5  Cir. 2012).th
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Objection 4. This Will be the Most Extreme Woman’s Right to 
Know Law in the Nation.

Speech of Rep. Hackney in the House Chamber, July 26th, 2011

Thank you, Mr. Speaker and members. I join with those voices who say
that this is an extreme bill, one of the most extreme in the United States 

of America. I join with those who say it is an intrusion into the
doctor-patient relationship . . . .123

Speech of Sen. Doug Berger, July 28th, 2011

This bill really is extreme. I mean, Texas right now is doing the very same
thing we are doing. They passed a similar law this year, but they provided
exceptions to victims of rape and incest in the requirement to have to go
through this ultrasound process. You could have crafted a bill that could’ve
been bipartisan, I believe. But instead, you as a party, somewhere the
center has fallen out of your party, somewhere the diversity of your party
has now slid to one side of the political spectrum and this is basically an
ideological bill here furthering and advancing those people that believe
women should not be able to exercise their constitutional right to control
their own body in any circumstance. Rape, incest being the most egregious
circumstances under which a woman may find herself in circumstances
having to exercise this choice.124

Response to Objection 4. This Is a Variant of Most Woman’s
Right to Know Statutes.

The argument that the Woman’s Right to Know Act is the most extreme
right-wing version in the nation is not accurate. Supposedly it is the
ultrasound requirement that makes the law extreme. But that very provision
is supported by most North Carolinians.

Fifty-six percent of North Carolinians polled responded that they would
support the legislation, while 36 percent opposed. The poll also
demonstrated that this legislation was supported by men and women,
Republicans and Democrats. In fact, 63 percent of women ages 18-44
supported such legislation, with 31 percent opposed. 45 percent of
Democrats supported it as well, with 45 percent opposed.125

  Rep. Hackney’s remarks begin at 00:18:01, available at http://www.ncleg.net/123

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.

  Recordings of Senate debates are kept in the Senate Principal Clerk’s office. Sen.124

Berger’s remarks begin at 00:30:59.
  Available at http://www.nccivitas.org/wp-content/uploads/2011/05/Abortion-125

Legislation- May-11-PR-CTs.pdf. See Response to Objection 1.
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In Texas Medical Providers v. Lakey  the Fifth Circuit Court of126

Appeals unanimously upheld, against First Amendment and vagueness
attacks, a remarkably similar ultrasound provision that was an amendment
to Texas’ preexisting Woman’s Right to Know Act. The Texas law employs
criminal penalties rather than the civil remedies available under North
Carolina’s.

Objection 5. This Law Will Not Change Many Decisions. It Will
Increase Unsafe Abortions.

Speech of Rep. Adams in the House Chamber, July 26th, 2011

Placing restrictions on abortion will not reduce the demand for them, and
it will not make them safer, as has been said. The result will be a return to
the dark days: the back-alley abortions with coat hangers. I do not think
we want that . . . .127

Speech of Rep. Glazier in the House Chamber, June 8th, 2011

No matter what we legislate today, no matter what we pontificate at our
microphones, women will continue to find a way to end pregnancies they
cannot bear to turn by the hospitality of their bodies into children. They
always have and they always will, whether they do it legally or illegally.128

Speech of Rep. Glazier in the House Chamber, July 26th, 2011

Finally, in the end will this bill achieve what I think its real goal is-to
reduce the number of abortions? Perhaps it might in the short term, but
I doubt it in the long term. As Anna Quinlin had written, no matter what
we care to legislate, ‘Women will continue to find a way to end pregnancies
that they cannot bear to turn by the hospitality of their bodies into
children.’ Before they had the chance to do that in medically safe clinics,
with expertly trained and caring staffs, to rich and poor alike. Now what
I believe the result of this bill will be, particularly for the poor women of
this state, is increasingly a return to the unsafe and uncaring days of yore

  Texas Medical Providers Performing Abortion Services v. David Lakey, 667 F.3d 570126

(5  Cir. 2012).th

  Rep. Adam’s remarks begin at 00:28:01, available at http://www.ncleg.net/127

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.

  Rep. Glazier’s remarks begin at 01:44:29, available at http://www.ncleg.net/128

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/06-08-2011
.mp3.
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– caustic chemicals, knitting needles, bootleg curettes, unlicensed doctors
. . . .129

Response to Objection 5. This Law Will Change Some Decisions.
There Is No Evidence That It Will Lead to Unsafe Abortions.

Opponents argue that this law will not change the minds of women
seeking to have abortions. The Legislative Fiscal Note  attached to the130

Woman’s Right to Know Act stated:

A study of the impact of Mississippi’s ‘Women’s Right to Know Act’
showed that the state’s overall abortion rate went from 11.3 per 1,000 to
9.9 per 1,000 women of childbearing age after passage of the law, a
decrease of 12.9%. While it is impossible to fully determine the reasons for
an increase or decrease in abortion rates, a similar reduction in abortion
rates in North Carolina, where in 2008 27,234 abortions were recorded,
would result in approximately 2,891 additional births.131

Currently, there are:

1. 34 states require that women receive counseling before an abortion
is performed: 24 of these states detail the information a woman must
be given; 10 states have abortion-specific requirements generally
following the established principles of informed consent.

  Rep. Glazier’s remarks begin at 00:46:37, available at http://www.ncleg.net/129

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.

  The Legislative Fiscal Note, available at http://www.ncleg.net/Sessions/2011/130

FiscalNotes/House/PDF/HFN0854v1.pdf.
  There are numerous studies quantifying the effect of various counseling and131

mandatory delay laws before an abortion. For studies that argue state laws do have a
substantial impact on abortion rates, see Brandeanna Allen, The Impact of Mandatory Delay
Laws on Fertility Outcomes (Middle Tennessee State University, Job Market Paper: Version
1, Oct. 29, 2009); Wm. Robert Johnston, Data on Relation of Abortion Percentages to
Requirements for Waiting Period/Counseling (Oct. 27, 2007), available at www.johnston
archive.net/policy/abortion/waiting.html; Michael J. New, Using Natural Experiments to
Analyze the Impact of State Legislation on the Incidence of Abortion, CTR. FOR DATA ANALYSIS
REP. (The Heritage Foundation, Jan. 23, 2006); Michael J. New, Analyzing the Effects of
State Legislation on the Incidence of Abortion During the 1990's, CTR. FOR DATA ANALYSIS
REP. (The Heritage Foundation, Jan. 21, 2004); and Maureen R. Oakley, Abortion
Restrictions and Abortion Rates: Has State Abortion Policy Been Successful 31(3) POLITICS
AND POL’Y 472 (2003). For studies that argue state laws have little to no impact on abortion
rates, see Theodore J. Joyce, Stanley K. Henshaw, Amanda Dennis, Lawrence B. Finer & Kelly
Blanchard, The Impact of State Mandatory Counseling and Waiting Period Laws on
Abortion: A Literature Review 1 (The Guttmacher Institute, 2009); Marshall H. Medoff,
Price, Restrictions and Abortion Demand, 28 J. FAMILY & ECON. ISSUES 583 (2007); and
Kenneth J. Meier, Donald P. Haider-Markel, Anthony J. Stanislawski, & Deborah R.
Mcfarlane, The Impact of State-Level Restriction on Abortion, 33(3) DEMOGRAPHY 307 (1996).
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a. 25 of these states also require women to wait a specified amount

of time-most often 24 hours-between the counseling and the
abortion procedure. 

2. 7 states require that all counseling be provided in person and that the
counseling take place before the waiting period begins, thereby
necessitating two separate trips to the facility.

3. 24 states direct the state health agency to develop written materials: 
a. 8 require that the materials be given to a woman seeking an

abortion, and
b. 16 require that the materials be offered to her.132

There was no evidence offered from the dozens of other states that have
implemented similar laws that women are turning to unsafe abortions. Why
would they? At most, the new law requires only a twenty-four hour delay.

Objection 6. This Law Will Change the Minds of So Many Women
That It Becomes an Undue Burden on Their Right to Seek an
Abortion.

Speech of Rep. Glazier in the House Chamber, July 26th, 2011

In determining whether a regulation’s purpose or effect is to place a
substantial obstacle in the path of a woman seeking a legal pre-viability
abortion, we normally look at three things: expert testimony-but no expert
was really introduced in the hearings, empirical studies-but only a
precious few from select friends were put in the record, and common
sense. On the latter, I would suggest that the evidence could not be
clearer-that the clear goal of many associated with the bill is not to inform,
but to hinder; not to provide options, but to limit them; not to assist a
woman with choices, but to direct her on a single path only. This statute
contains a myriad of detailed and costly provisions that are in many cases
medically unnecessary, disengaged from the unique patient circumstances,
and not designed to further the physical or mental health of women
seeking first-trimester abortions nor likely to accomplish that goal. Indeed
in some cases, as I suggested on the floor, the procedures in this bill will
have the opposite effect and will substantially increase the fiscal, physical,
and mental cost of the abortion.133

  The Legislative Fiscal Note, available at http://www.ncleg.net/Sessions/2011/132

FiscalNotes/House/PDF/HFN0854v1.pdf.
  Rep. Glazier’s remarks begin at 00:46:37, available at http://www.ncleg.net/133

DocumentSites/HouseDocuments/2011-2012%20Session/Audio%20Archives/07-26-2011
%20part%202.mp3.
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Response to Objection 6. This Law Will Not Change the Minds of
So Many Women That It Becomes an Undue Burden on Their
Right to Seek an Abortion.

The Act ensures that every woman is provided truthful and relevant
information needed for her to make an informed decision whether to abort
her unborn child.

If the abortion rate in North Carolina does drop by approximately ten
percent, as Fiscal Research estimated based on Mississippi’s experience,
then it is the new information changing the minds of women considering
abortion; not the law.

 If the abortion rate drops more than ten percent, the information is
changing more minds than Fiscal Research estimated. If the information
changes minds, and therefore actions, the information is, by definition,
material to her decision and should not have been withheld from her in the
first place.

V. Conclusion

From the introduction of its first informed consent bill in 1981 to the
passage of the Woman’s Right to Know Act in 2011, thirty years elapsed. For
three decades women did not receive the accurate and relevant information
necessary to make an informed decision. The 2011 Woman’s Right to Know
Act was thoroughly debated, amended, and debated again. Through the
course of the debate wording was changed, arguments were detailed,
objections were raised, and amendments were proposed. The final product
was a law that will have a quantifiable and practical effect on the decisions
of women whether to have an abortion in North Carolina.134

The provisions included in North Carolina’s law are analogous to many
other informed consent and waiting periods that are designed to protect the
rights of its citizens. Concealed carry permits, home refinances, adoption,
divorce, and even sterilizations all have waiting periods after a tentative
decision has been made. An informative class, three days, seven days, a year
have been considered ample time and information to make life changing
decisions. In the same manner, the Act includes informed consent
provisions and a mandatory waiting period. These provisions protect a
woman’s right to make an informed decision by providing information and
time that allow her to contemplate the consequences of any decision she may
make. For a woman wrestling with this decision these requirements give her
the opportunity to ensure that her decision is not forced or rushed. The time

  There are about 25,000 induced abortions voluntarily reported every year to North134

Carolina. See State Center for Health Statistics, Reported Pregnancies for 2010: Introduction,
available at http://www.schs.state.nc.us/SCHS/data/pregnancies/2010/intro.html.
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to think and reflect on the information she has received allows her to change
her mind.

States considering introducing laws that are similar to North Carolina’s
act need to anticipate the positive and negative responses that will follow.
The comprehensive legislative history, the text of the law, the supporting
evidence that is available, the arguments to expect from opposition and
responses to them, and information on the litigation and constitutional
challenges that follow will be useful to legislators of other states to effectively
make their case.


