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Morris Manning, Q.C. 
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Dear Mr. Manning: 

Re: Formal Complaint of Brian Iter: Councillor Giorgio Mammoliti 

Janet Leiper 
Integrity Commissioner 
Tel: 416-397-7770 
Fax: 416-696-3615 
e-mail: jleiper@toronto.ca 
www.toronto.ca/integrity 

I am writing to respond to the issues raised in your letter of October 11, 2013. Following 
a review of the ·submissions.from both parties and for the reasons set out below, I have 
determined that my office has jurisdiction to conduct an inquiry in this matter pursuant to 
the City of Toronto Act, 2006 ("COTA"). 

Position of Councillor Mammoliti 

The first issue raised was that the complaint affidavit was not filed with the City Clerk 
but provided directly to the Office of the Integrity Commissioner. Councillor Mammoliti 
says that the complaint was therefore not "lawfully filed" in accordance with s. 2(1) of 
the Formal Complaint procedure in the Code of Conduct Complaint Protocol for 
Members of Council (the "Complaint Protocol'). 

The second issue arises from the affidavit and supporting material. The submission is 
that the materials do not amount to reasonable and probable grounds to conduct an 
inquiry. This is based on the fact that Mr. ller, the complainant, does not have firsthand 
knowledge of the matters in the complaint, but relies on information obtained in media 
reports. Councillor Mammoliti relies upon jurisprudence from the Supreme Court of 
Canada (Public School Boards Association of Alberta v. Alberta (Attorney General) for 
the proposition that a case based upon newspaper articles is not based on proper facts 
and is unfair where newspaper articles represent the opinion of individuals. The 
affidavit from Mr. ller was characterized as being "filled with conjecture, supposition, 
unwarranted inferences and hearsay." A number of examples from the affidavit of Mr. 
ller are provided in support of this characterization. 

As a result, Councillor Mammoliti requests that the inquiry be terminated in accordance 
with s. 3(1) of the Complaint Protocol. 
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Response from Brian ller 

Mr. ller was given an opportunity to respond to the request for termination of the inquiry. 
By letter dated October 24, 2013, a response was received raising policy and legal 
justifications for the Integrity Commissioner to proceed with an inquiry. 

Mr. ller notes that the wording of s. 160 of the ("COT A") provides for complaints by 
those who "have identified" behavior that may have contravened the Code of Conduct 
for Members of Council ("Code of Conducf'). It was submitted that it would be unduly 
restrictive to require any complainant to have personal knowledge of incidents that 
potentially breach the Code of Conduct. 

In addition, the response made four overarching points: 

1. The jurisdiction of the Integrity Commissioner arises from the COTA and the City 
of Toronto Municipal Code Chapter 3. The ability to conduct an inquiry is not 
limited by the Complaint Protocol. In any event, on the facts of this matter, it was 
submitted that the Complaint Protocol was followed. 

2. The requirements of the formal process set out in the Complaint Protocol include 
a complaint in writing from an individual with reasonable and probable grounds in 
support. The affidavit of Brian ller is said to have met these three requirements. 
The Complaint Protocol does not require direct knowledge of the matters alleged 
and in the course of an inquiry under the Public Inquiries Act 2009 which may 
apply on the election of the Integrity Commissioner to an inquiry, evidence may 
be relied upon that is considered "relevant and appropriate, whether or not the 
information would be admissible in a court." It was suggested that it would be 
absurd if a member of the public could not provide relevant and appropriate 
information that could be admissible in an inquiry itself. To put it another way, it 
would not make sense if the criteria for consideration to initiate an inquiry were 
more stringent than the criteria for consideration of information in making findings 

· relevant to an inquiry. 

3. The nature of "reasonable and probable grounds" was discussed in the 
submission on behalf of Mr. ller. The case cited on behalf of Councillor 
Mammoliti, Public School Boards Association of Alberta v. Alberta (Attorney 
General) was distinguished on the basis that it does not deal with the standard 
involving reasonable and probable grounds and is in the context of an 
administrative inquiry. It was submitted that Public School Boards involves 
Charter litigation and the question of whether undisclosed newspaper reports can 
receive judicial notice as legislative facts in an application on appeal as fresh 
evidence to supplement the record. The documents produced by Mr. ller from 
the media sources included an invitation and photographs which are submitted 
provide reasonable and probable grounds. Mr. ller also referred to the 
application of the reasonable and probable grounds standard for initiating 
criminal proceedings based on information received from others. 

4. Finally, Mr. ller provided affidavit evidence that he had attempted to provide the 
complaint to the Office of the City Clerk with his complaint, but was directed by 
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the Office of the Clerk to provide the complaint directly to the Office of the 
Integrity Commissioner. 

It was submitted that in the result, all requirements of the Complaint Protocol were met. 
In the alternative there has been no irregularity or limitation in the matter to date 
sufficient to decline jurisdiction to begin an investigation pursuant to the COT A. 

Response from Councillor Mammoliti 

Councillor Mammoliti provided a response on November 28, 2013. He submitted that 
the form of the affidavit and the Complaint Protocol require direct knowledge. He 

argues that this is a safeguard against inquiries that are based on "unsubstantiated 
newspaper reports" and to prevent frivolous and vexatious complaints. 

Councillor Mammoliti takes the position that the Public School Boards case stands for 
the principle that reasonable and probable grounds cannot be found in newspaper 
articles. 

Finally, the analogy to criminal proceedings was critiqued on the basis that police 
officers do not lay claim to reasonable and probable grounds based upon information 
found in newspaper articles. 

Analysis 

Sections 159 and 160(1) of the COTA provide: 

Responsibilities 
159. (1) The Commissioner is responsible for performing in an 
independent manner the functions assigned by city council with 
respect to the application of the code of conduct for members of city 
council and the code of conduct for members of local boards (restricted 
definition) and with respect to the application of any procedures, rules 
and policies of the City and local boards (restricted definition) 
governing the ethical behaviour of members of city council and of local 
boards. 2006, c. 11, Sched. A, s. 159 (1 ) . 

Powers and duties 
ru Subject to this Part, in carrying out these responsibilities, the 
Commissioner may exercise such powers and shall perform such 
duties as may be assigned to him or her by city council. 2006, c. 11, 
Sched. A, s. 159 (2). 

Inquiry by Commissioner 
160. (1) This section applies if the Commissioner conducts an inquiry 
under this Part, 

(a) in respect of a request made by city council, a member of 
council or a member of the public about whether a member of 
council or of a local board (restricted definition) has contravened 
the code of conduct applicable to the member; or 
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(b) in respect of a request made by a local board (restricted 
definition) or a member of a local board (restricted definition) 
about whether a member of the local board (restricted definition) 
has contravened the code of conduct applicable to the member. 
2006, c. 11, Sched. A, s. 160 (1 ) . 

The Complaint Protocol includes: 

1 (1) A request for an investigation of a complaint that a member has 
contravened the Code of Conduct (the "complaint") shall be in writing. 

1 (2) All complaints shall be signed by an identifiable individual 
(which includes the authorized signing officer of an organization). 

1 (3) A complaint shall set out reasonable and probable grounds for 
the allegation that the member has contravened the Code of Conduct 
and include a supporting affidavit that sets out the evidence in support 
of the complaint. 

For example, the complaint and supporting affidavit should include the 
name of the alleged violator, the provision allegedly contravened, facts 
constituting the alleged contravention, the names and contact 
information of witnesses, and contact information for the complainant 
during normal business hours. 

1(4) Staff of the City Clerk's division, who are commissioners for 
taking affidavits, are authorized to take the supporting affidavit. 

1 (5) Despite subsection (3), the Integrity Commissioner may waive 
the requirement for an affidavit when the request for an inquiry is from 
Council or a local board (restricted definition). 

2 (1) The request shall be filed with the City Clerk who shall forward 
the matter to the Integrity Commissioner for initial classification to 
determine if the matter is, on its face, a complaint with respect to non
compliance with the Code of Conduct and not covered by other 
legislation or other Council policies as described in subsection (3). 

2(2) If the complaint does not include a supporting affidavit, the 
Integrity Commissioner may defer the classification until an affidavit is 
received. 

3(1) If the Integrity Commissioner is of the opinion that the referral of 
a matter to him or her is frivolous, ve�atious or not made in good faith, 
or that there are no grounds or insufficient grounds for an investigation, 
the Integrity Commissioner shall not conduct an investigation, or, 
where that becomes apparent in the course of an investigation, 
terminate the investigation. 
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Issue #1 Filing the Complaint 

The direct filing of the complaint with this office rather than via the City Clerk's office 
does not affect the jurisdiction of the office to proceed with an investigation. The COTA 
is silent on the mechanics of making a complaint, although s. 159 does provide that an 
Integrity Commissioner is responsible for: 

carrying out in an independent manner the functions assigned by city 
council with respect to the application of the code of conduct for members 
of city council and the code of conduct for members of local boards 
(restricted definition) and with respect to the application of any 
procedures, rules and policies of the City and local boards (restricted 
definition) governing the ethical behavior of members of city council and of 
local boards. 

The procedures passed by City Council for ethical behavior of members includes the 
Complaint Protocol, excerpted above. 

Subsection 2(1) provides that the request for an inquiry " shall be filed with the City 
Clerk who shall forward the matter to the Integrity Commissioner for initial classification 
to determine if the matter is, on its face, a complaint with respect to non-compliance 
with the Code of Conduct and not covered by other legislation or other Council policies 
as described in subsection (3)." Subsection 1(4) notes that staff of City Clerk's office 
are authorized to take the supporting affidavit and identifies them as commissioners of 
oath for that function. The City Clerk's staff members play no substantive role in 
classifying a complaint. Their role is purely administrative. 

In this case, an attempt was made to use the channels put in place for receiving a 
complaint. The affidavit supplied by Mr. ller reveals that on the day the complaint was 
brought to the Office of the City Clerk, staff there redirected Mr. ller's agent directly to 
the Office of the Integrity Commissioner. It would be unduly technical and contrary to 
the public interest to refuse to conduct an inquiry on the basis that the complaint in 
these circumstances was not transmitted by City Clerk's staff. There was no prejudice 
to the Member of Council in the manner in which the complaint was received in this 
office, given that his rights of response and reply are not engaged until the complaint is 
received at the Office of the Integrity Commissioner and classified in accordance with 
the Complaint Protocol. I find that even if the provisions of the Complaint Protocol 
cannot be said to have been strictly followed, that the irregularity in procedure does not 
affect the jurisdiction to consider the complaint on its merits. 

Issue #2 The Grounds in Support of the Complaint 

Both parties have made reference to the Public School Boards Association of Alberta v. 

Alberta (Attorney General) decision of the Supreme Court of Canada in 1999. This 
decision concerns a ruling on a motion to adduce fresh evidence at the final stages of 
an appeal to enlarge the factual record in the area of legislative fact on a constitutional 
issue. The material tendered in this case included tax committee reports, two opinion 
columns from the newspaper, a report from the Canada West Foundation, and a set of 
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statistics. A single member of the Court, Justice Binnie, provided his reasons on the 
proposed fresh evidence, which was tendered in support of the issues on the appeal to 
the Supreme Court of Canada. Public School Boards does not concern itself with either 
an interpretation of "reasonable and probable grounds" or with the threshold to be met 
at a preliminary stage of an investigative process. This is reflected in Binnie J.'s 
reasons at paragraph 11 in which he points out the following problems with the 
evidence tendered: 

• It was unfair to the parties to lay a lot of material before the Court with a 
generalized explanation of its utility; 

• The legislative fact evidence had a "direct bearing on the matters in dispute;" 

• The legislative fact evidence was controversial; 

• The applicant needed to be precise as to the use of the fresh evidence in order to 
allow counsel to determine a position. 

The two media reports in Public School Board were opinion pieces according to Binnie 
J. who noted that the authors could not be cross-examined as to the underlying facts. 
This case is of limited utility in considering the issue posed at this stage of the 
complaint. It was decided in a different context and the information being tendered had 
to meet standards of evidence (albeit not as stringent as in the case of adjudicative 
facts1 which do not apply at this stage or during an inquiry under the COT A, s. 160. 

Recently, City Council considered a report that raised the issue at hand. On November 
13, 14 and 15, 2013, Council unanimously adopted a finding in relation to a report of the 
Integrity Commissioner that included a discussion of whether or not an inquiry by the 
Integrity Commissioner could be initiated by way of information found in media reports. 
The recommendation to City Council was that it is an unreasonably high standard to 
equate reasonable and probable grounds with a complainant being required to witness 
the conduct alleged to constitute a breach. In every case, the threshold assessment will 
involve the nature of the information presented in support of the complaint, whether it is 
credible information, its source and the provision that is said to have been violated. 
Complaints based on information obtained in either traditional media or social media will 
not be rejected solely on that basis, nor will investigations proceed automatically on the 
basis of reports in the news media. · 

A copy of Council's decision and the report on which it was based is attached to this 
letter. 

Here, the source of the information in support of the complaint in this case arose from 
media reports about an event held to raise money for Councillor Mammoliti on May 22, 
2013 and organized by his son. Mr. ller's affidavit includes a copy of a letter dated April 
12, 2013 about the event, and an invitation that had been made available on the media 
website. The letter, addressed "Dear Friend" invited interested parties to purchase 
tickets at a price of $5,000 for a table of ten. This document is neither opinion, nor 

1 See for example, Danson v. Ontario (Attorney General), [1990)2 S.C.R. 1086 at p. 1099 per Sopinka, J.) 
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speculation. An article published in by CBC news included a photograph of the 
Councillor identified as being taken at the event. A second article attached to the 
invitation quotes from a statement provided by Councillor Mammoliti which if accurate, 
appears to acknowledge that the fund raiser took place and that is was to celebrate his 
"recovery from my recent health concerns" and that the event was not in any way 
affiliated with campaign fundraising or campaign related solicitation." 

The complaint thus provides information, documents and photographs as well as a 
reported statement from the Councillor via the media that supplies the requisite 
reasonable and probable grounds to conduct an inquiry under the Complaint Protocol. 
It is made by a named individual and alleges a breach of a specific provision of the 
Code of Conduct, Article IV (Gifts and Benefits). 

Next Steps 

The complaint was received by Councillor Mammoliti's lawyer on Au�ust 16, 2013. An 
extension of time was requested and granted in order to respond. The response was 
received October 11, 2013. The exchange of material on the preliminary issue took from 
October 11, 2013 to November 28, 2013, with another extension being requested and 
granted to counsel for Councillor Mammoliti. 

In accordance with the Complaint Protocol, Councillor Mammoliti is requested to 
respond to the substance of the complaint by December 18, 2013. 

Yo rs tft!' 

Janet � 
Integr ty Commissioner 

JL/ww 

c. Counsel for Brian Iler 

Attachment: 
Integrity Commissioner Report to Council on Violation of Code of Conduct: Mayor Rob Ford -November 
5,2013 


