
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff, No. CR 10-1738 JB

vs.

GUILLERMO MEDEL,

Defendants.

DEFENDANT’S SENTENCING MEMORANDUM

COMES NOW the Defendant, Guillermo Medel (by and through his

counsel of record Assistant Federal Public Defender Brian A. Pori) and pursuant

to the Fifth, Sixth and Eighth Amendments of the United States Constitution and

respectfully submits this Sentencing Memorandum in support of his request that

this Honorable Court impose a just and reasonable sentence of seventy months in

the custody of the United States Bureau of Prisons followed by three years of

supervised release. 

OBJECTIONS TO THE PRE-SENTENCE REPORT

With the exception of a few typographical errors (see, e.g., p.  11, ¶ 3, line 6

[“may” should be “many”]; p. 11 ¶ 4, lines 8-9 [“instead” should be “insisted”

“do” should be “so”), Mr. Medel does not challenge any of the essential facts
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contained in the Pre-Sentence Investigation Report and there is no need for an

evidentiary hearing to resolve any factual disputes.   Nevertheless, Mr. Medel does1

object to Paragraphs 39 and 40 of the Report because the application of both of the

enhancements suggested by sections 2K2.1(b)(1)(B) and 2K2.1(b)(5) of the

United States Sentencing Guideline (U.S.S.G.) unreasonably increases the

advisory Guideline range in light of the sentence factor manipulation which

occurred in this case.  In addition, Mr. Medel also objects to Paragraphs 50 and 52

which call for the assessment of two separate criminal history points for two

misdemeanor cases in which Mr. Medel did not have an attorney.

STATEMENT OF FACTS

Defendant Guillermo Medel was born in Colorado City, Texas on

November 20, 1981, and moved with his family to Albuquerque when he was five

years old.  Mr. Medel was one of five children born to Guillermo and Gloria

Medel.  Growing up in Albuquerque, Mr. Medel’s family was poor and many of

his economic and emotional needs often went unmet.  (PSR ¶¶ 67-69.)

  Mr. Medel does object to the statement of facts contained in Paragraph 651

of the PSR.  Although Albuquerque Police Officer have reported that they
recovered two balloons of heroin which were discarded following Mr. Medel’s
arrest on May 6, 2010, in fact the balloons were illegally and unreasonably
recovered as a result of a public body cavity search conducted by the police on the
street near Mr. Medel’s home.  
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In 1988, at the age of seven, Mr. Medel was struck by a drunk driver.  Mr.

Medel suffered brain damage following the accident and he spent months at Carrie

Tingley Children’s Hospital receiving rehabilitative, physical and occupational

therapy.  (PSR ¶¶ 72, 73.)

Mr. Medel dropped out of high school during the ninth grade.  (PSR ¶ 75.) 

Without much parental guidance, Mr. Medel fell into a variety of bad situations–

he began drinking and smoking marijuana at the age of 11, he was repeatedly

arrested for a variety of petty offenses after he turned 18, and at the age of 22 he

became the victim of an aggravate assault when he was shot in the stomach.  (PSR

¶¶ 50-52, 72.)

After he was shot, Mr. Medel made a sincere effort to change his life.  He

moved to Kansas City, Missouri, he obtained regular employment, he met and

married his wife Mary Castillo, and together the two had a son, Guillermo Louie

Medel.  (PSR ¶¶ 69-70, 78.)

Following the birth of their son, Mr. Medel and Ms. Castillo returned to

Albuquerque and Mr. Medel assumed the responsibility of being a stay-at-home

dad to his son.  However, in 2006 Ms. Castillo separated from Mr. Medel and she

prevented him from having any contact with his son.  (PSR ¶¶ 70.)

Mr. Medel was devastated by the end of his marriage and the loss of his son. 
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He quickly descended into chronic, severe drug use.  Beset by depression, Mr.

Medel began to use heroin and marijuana on a daily basis and, over the next few

years, Mr. Medel graduated to the daily use of four grams of heroin and

approximately 20 joints of marijuana.(PSR ¶ 74.)  To support these addictions, Mr.

Medel began to sell  heroin.  (See, e.g., PSR ¶¶ 64-65.)

In January 2010 a friend of Mr. Medel introduced him to an under cover

agent of the Alcohol Tobacco and Firearms who was posing as the owner of the

Jokerz Traders pawn shop on San Mateo Street near Lomas in the City of

Albuquerque.  In their first meeting, the Agent offered Mr. Medel $400 for a

revolver he was carrying.  Mr. Medel was surprised by the Agent’s offer because

he was able to obtain firearms in trade for drugs at a much cheaper rate.  Although

Mr. Medel did not sell the firearm in his possession that day, Mr. Medel quickly

developed a relationship with the free-spending pawn shop owner which led him

to commit the charged offenses.  (See, e.g., PSR ¶ 8.)

A few days after Mr. Medel first met the undercover Agent, he returned to

the Pawn Shop and asked to borrow $40.  The Agent then magnanimously offered

to give Mr. Medel the money.  After the Agent gave  Mr. Medel the $40 he asked

to borrow, Mr. Medel began to trust the Agent and look to him for advice in a

variety of matters: Mr. Medel repeatedly asked the Agent to loan him money; Mr.
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Medel explained that he was a heroin addict and that he needed money to support

his habit; on one occasion Mr. Medel asked the Agent to help him organize his

money and bundle it with a rubber tourniquet Mr. Medel used to inject heroin;

and, finally Mr. Medel agreed to regularly sell the Agent firearms he acquired in

trade for heroin, even though Mr. Medel had never before sold firearms.  (PSR ¶¶

10-13, 36.)

Shortly after the Agents met Mr. Medel, they asked him if he could acquire

a machine gun.  In response, Mr. Medel honestly admitted that he did not know

how to tell the difference between a machine gun (which he called a “Tommy

Gun”) and a semi-automatic weapon.  Consequently, the Agents taught Mr. Medel

how to distinguish the two firearms in a “tutorial” conducted in the back room of

the fake pawn shop with weapons provided by Medel.  (PSR, ¶¶ 12, 15-17, 36.)

Before Mr. Medel met the Undercover Agents, he only carried a single

firearm as a form of protection.  (See, e.g., PSR ¶¶ 36, 49-61, 63-65.)  However, in

the five months that Mr. Medel knew his confidants at Jokerz Traders, he was

induced to sell more than ten firearms to the Undercover Agents, culminating in

the sale of a fully automatic machine gun.  (See PSR, ¶¶ 9, 12, 14, 16, 18, 19, 22,

23, 25, 28, 36.)
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ARGUMENT

In imposing a sentence in a criminal case, a District Court Judge is obligated

to consider the applicable Guideline ranges, but the Court nonetheless retains its

essential discretion to fashion a just sentence in light of all of the statutory factors

as listed in 18 U.S.C. § 3553(a).  Thus, a United States District Court has broad

discretion to fashion a just and reasonable sentence in a criminal case, unhinged

from the strict parameters of the United States Sentencing Guidelines.  United

States v. Booker, 543 U.S. 220 (2005), see also United States v. Labastida-Segura

396 F.3d 1140, 1143 (10  Cir. 2005). th

In imposing a sentence in a criminal case a District Court should consider,

inter alia: (1) the nature and circumstances of the offense and the history and

characteristics of the defendant; (2) the need for the sentence to reflect the

seriousness of the offense, to promote respect for the law, and to provide just

punishment; (3) the desire to afford adequate deterrence to criminal conduct; (4)

the importance of protecting the public from further crimes by the defendant; and

(5) the hope of providing the defendant with needed educational and vocational

training or other correctional treatment.  18 U.S.C. § 3553(a).  A Court should

impose a sentence which is “sufficient, but not greater than necessary,” to meet the

sentencing objectives established by Congress.  18 U.S.C. § 3553(a)(2).   A
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District Court has discretion to impose any sentence which is reasonable under the

circumstances after fully and fairly considering these sentencing factors.  United

States v. Cage, 451 F.3d 585, 595 (10  Cir. 2006); United States v. Hildreth, 485th

F.3d 1120, 1130 (10  Cir. 2007).th

Therefore, in spite of the sentence recommended by the United States

Sentencing Guidelines, Section 3553 specifically authorizes a sentencing court to

impose a non-guideline sentence any time the court concludes that the advisory

guideline range is too severe in light of the totality of the circumstances

surrounding the charged offense.  United States v. Trujillo-Terrazas, 405 F.3d

814, 819 (10  Cir. 2005).  This is so because, in some cases (like this one), “theth

advisory Guidelines will clash with section 3553(a)’s primary directive: ‘to

impose a sentence sufficient, but not greater than necessary to comply with the

purposes’ of sentencing.”  United States v. Ranum, 353 F.Supp.2d 984 (E.D. Wis.

2005).

Mr. Medel respectfully submits that this Honorable Court should depart or

vary from the sentence recommended by the United States Sentencing Guidelines

by only imposing one of the enhancements suggested by sections 2K2.1(b)(1)(B)

or 2K2.1(b)(5) of the United States Sentencing Guidelines in light of the sentence

factor manipulation of Undercover ATF Agents, by refusing to count two un-
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counseled misdemeanor convictions in his criminal history category (or otherwise

departing because Mr. Medel’s criminal history is over-stated) and by adjusting

the final sentence to account for Mr. Medel’s educational and psychological

limitations.  Mr. Medel respectfully requests that this Honorable Court impose a

low-end Guideline sentence of seventy months in the custody of the United States

Bureau of Prisons based on a final adjusted offense level of 23 and a criminal

history category of IV. 

I. SENTENCE FACTOR MANIPULATION

Federal Courts have recognized that there are some circumstances where it

may be appropriate to adjust a defendant’s criminal sentence when law

enforcement officers engaged in a form of “sentencing entrapment” or “sentencing

factor manipulation.”  See, e.g., United States v. Beltran, 571 F.3d 1013, 1018 (9th

Cir. 2009); United States v. Martin, 583 F.3d 1068, 1073 (8  Cir. 2009); Unitedth

States v. Turner, 569 F.3d 637, 641 (7  Cir. 2009).  “Sentencing entrapment, orth

‘sentence factor manipulation’ occurs when a ‘defendant, although predisposed to

commit a minor or lesser offense, is entrapped in committing a great offense

subject to greater punishment.”  United States v. Staufer, 38 F.3d 1103, 1106 (9th

Cir. 1994).

Mr. Medel respectfully submits that he was subjected to sentence factor
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manipulation in this case when Undercover Agents of the Alcohol Tobacco and

Firearms took advantage of his brain damage, his chronic heroin addiction, and his

criminal contacts by offering excessive, market-rate prices for stolen firearms and

by creating a false sense of trust and cooperation.  Therefore, Mr. Medel

respectfully requests that this Honorable Court depart or vary from the sentence

recommended by the Guidelines in light of this manipulation.  

“Sentence factor manipulation is a violation of the Due Process Clause

which occurs when the Government unfairly exaggerates the defendant’s

sentencing range by engaging in a longer-than-needed investigation . . . [which]

increases [the offense level] for which the defendant is responsible.”  United

States v. Torres, 563 F.3d 731, 734 (8  Cir. 2009).  While the inquiry inth

determining the affirmative defense of entrapment revolves around a defendant’s

predisposition to commit a crime, the issue of sentencing entrapment is considered

in the different context of the Government’s conduct.  See, United States v. Scull,

321 F.3d 1270, 1276, fn. 3 (10  Cir. 2003), cert. denied 540 U.S. 864.th

Claims of sentencing entrapment are analyzed under the outrageous

government conduct standard.  See, United States v. Lacey, 86 F.3d 956, 963 (10th

Cir. 1996).  Sufficiently egregious government conduct may affect a District

Court’s sentencing determination if the outrageous conduct was designed to
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“ratchet up the severity of the transaction for purposes of sentencing.”  Id. at 963,

citing United States v. Mosley, 965 F.2d 908, 914.  The relevant inquiry is whether

the Government’s conduct is so shocking, outrageous and intolerable that it

offends “the universal sense of justice.”  Id. at p. 964.   2

Government action may be sufficiently outrageous if law enforcement

agents induced an individual who was not pre-disposed to selling guns to traffic in

firearms.  See, e.g., United States v. Parrilla, 114 F.3d 124 (9  Cir. 1997). th

Similarly, sentence factor manipulation may be present if the Government induces

the defendant to repeatedly engage in crime by offering unreasonable prices as a

motivation for the sale or purchase of contraband.  See, United States v. Hardwell,

80 F.3d 1471, 1498 (10  Cir. 1996).  Stated in its most general terms, sentenceth

factor manipulation is present anytime “the government causes a defendant

initially predisposed to commit a lesser crime to commit a more serious offense.” 

United States v. Torres, 563 F.3d 731, 734 (8  Cir. 2009). th

  “The strict nature of the outrageous conduct inquiry is due in primary part2

to the reluctance of the judiciary to second-guess the motives and tactics of law
enforcement officials. [Citation omitted.] Government involvement is essential in
the context of sting operations, which are often the only effective way to detect
and to develop proof of illegal drug activity.  To be sure there is a point at which
excessive government zeal may warrant judicial intervention.  However prior to
that point, the courts will not fine tune conduct of law enforcement officials that
does not ‘offend the universal sense of justice.’” United States v. Lacey, 86 F.3d
956, 964 (10  Cir. 1996).th
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In January 2010 Mr. Medel was not pre-disposed to sell ten firearms and a

machine gun.  Instead, before Mr. Medel met the Undercover Agents at the Jokerz

Trader pawn shop, he was a brain damaged heroin addict who supported his

chronic addiction by engaging in low-level heroin sales.  Prior to his fateful

meeting with the Undercover Agents, Mr. Medel had never trafficked in firearms

and he only unlawfully carried a single firearm for his personal protection. 

Nevertheless, through a combination of false trust, guile and irresistible

inducements inherent in the inflated, market-level prices offered for stolen

weapons, the Undercover Agents ultimately persuaded Mr. Medel to sell more

than ten firearms and a machine gun over a five month period.  Therefore, this

Honorable Court should depart or vary from the sentence recommended by the

United States Guidelines because of the Agents’ sentence factor manipulation.

II. UN-COUNSELED MISDEMEANOR CONVICTIONS

The right to counsel guaranteed by the Sixth Amendment extends to

misdemeanor convictions if the defendant is actually sentenced to imprisonment. 

Scott v. Illinois, 440 U.S. 367, 373-374 (1979).  Thus, a District Court is

prohibited from using prior, un-counseled misdemeanor convictions to enhance

the sentence for a subsequent criminal offense if the prior convictions are not

constitutionally valid.  Nichols v. United States 114 S.Ct. 1921, 1927 (1994).  
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A defendant who challenges prior convictions used to enhance his sentence

in a later offense bears the burden of showing by a preponderance of the evidence

that the prior convictions are invalid.  United States v. Wicks, 995 F.2d 964, 977-

78 (10  Cir. 1993).  A defendant must show more than the mere fact that he wasth

un-represented by counsel in the prior proceeding; instead the defendant must

prove that he did not knowingly and voluntarily waive his right to counsel in the

prior cases.  See, e.g., United States v. Johnson, 973 F.2d 857, 862 (10  Cir.th

1992).

Mr. Medel contends that he was never provided the opportunity for court

appointed counsel in the two misdemeanor cases which resulted in the convictions

listed in Paragraphs 50 and 52 of the Pre-Sentence Report.  These offenses

occurred almost ten years ago at a time when the Bernalillo Metropolitan Court

had a policy of providing court-appointed counsel in all cases where the defendant

did not freely and voluntarily waive his right to court-appointed counsel. 

However, no extant records are currently available to prove that Mr. Medel

knowingly and voluntarily waived his right to counsel in these cases.  Moreover,

at the time Mr. Medel was convicted of these offenses, it is questionable whether

any purported waiver of the right to counsel could be constitutionally valid in light

of Mr. Medel’s impaired mental functioning.  See, e.g., Johnson v. Zerbst, 304
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U.S. 458, 464 (1938).  Therefore, the two constitutionally invalid prior convictions

cannot be used to enhance Mr. Medel’s criminal history.

Moreover, if reliable information indicates that the defendant’s criminal

history category substantially over-represents the seriousness of his or her prior

criminal conduct or the likelihood that the he or she will commit other crimes in

the future, a downward departure or variance may be warranted.  U.S.S.G. §

4A1.3(b)(1).  A series of relatively minor offenses close in time and explained by

extenuating circumstances may overstate a defendant’s criminal history, especially

where it is apparent that the defendant is unlikely to recidivate.  United States v.

Caldwell, 219 F.3d 1186 (10  Cir. 2000).   This is especially true when this seriesth

of minor offenses is the result of some untreated mental or emotional disorder. 

See, e.g., United States v. Summers, 893 F.2d 63 (4  Cir. 1990).  th

Here the series of drug-and-alcohol related offenses listed in Paragraphs 55

through 59 of the Pre-Sentence Report have led Mr. Medel to be classified in

Criminal History Category V, the same category reserved for some Armed Career

Criminals.  See U.S.S.G. § 4B1.4(c)(3).  However, most of these prior criminal

offenses were non-violent (such as urinating in public or shoplifting from Wal-

Mart) and were directly attributable to Mr. Medel’s chronic drug and alcohol

abuse.  Under these circumstances, it is apparent that Mr. Medel’s Criminal
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History Category overstates the seriousness of his prior criminal conduct and his

likelihood of recidivism.  Thus, a downward departure or variance in one level of

Mr. Medel’s criminal history is appropriate.

III. DEPARTURE OR VARIANCE BASED ON MENTAL
LIMITATIONS.

Under the United States Sentencing Guidelines, mental and emotional

conditions are not ordinarily relevant in determining whether a departure from the

recommended sentence is warranted; however, a court may properly consider the

problems caused by a defendant’s chronic mental and emotional limitations if the

defendant’s condition contributed to the commission of the offense.  Cf.  U.S.S.G

§ 5H1.3, see also United States v. Serrata, 425 F.3d 886, 912 (10  Cir. 2005)th

[under section 3553 a court may consider mitigating factors which are not

ordinarily relevant under the Guidelines]; United States v. Reinoso, 350 F.3d 51

(2  Cir. 2003) [rejecting departure because childhood abuse did not contribute tond

the offense].  Thus, even before the Guidelines were rendered advisory by the

Booker decision, a District Court could properly consider a defendant’s mental

health condition if the defendant establishes that there was a casual connection

between the defendant’s impaired mental condition and the criminal conduct.  See,

e.g., United States v. Muñoz-Nava, 524 F.3d 1137, 1148 (10  Cir. 2008)th
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[following Booker a District Court may consider factors which are not ordinarily

relevant under the Guidelines, even if these factors are not present to an

extraordinary degree]; United States v. Brady, 417 F.3d 326 (2  Cir. 2005)nd

[rejecting departure because no evidence mental disorder contributed to bank

fraud]. 

Moreover, under 18 U.S.C. § 3553(a), “District Courts now . . . have the

discretion to weigh a multitude of mitigating and aggravating factors that existed

at the time of mandatory Guideline sentencing, but were deemed ‘not ordinarily

relevant’ such as age, education and vocational skills, mental and emotional

conditions, employment record and family ties and responsibilities.”  United States

v. Ameline, 409 F.3d 1073, 1093 (9  Cir. 2005) (en banc).  Consequently, postth

Booker a District Court has the discretion to rely on permissible mitigating factors

which were previously “discouraged” or “disfavored” under the United States

Sentencing Guidelines in varying from the recommended Guideline sentence,

especially when those mitigating circumstances are considered in combination and

remove the defendant from the heartland of the United States Sentencing

Guidelines.  United States v. Serrata, 425 F.3d 886, 912 (10  Cir. 2005).  th

Mr. Medel has been moderately brain damaged since he was struck by a

drunk driver at the age of seven.  He began abusing drugs and alcohol at the age of
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eleven, dropped out of school in the ninth grade and was left to essentially raise

himself on the streets of Albuquerque.  After the destruction of his marriage and

the lost opportunity to visit his only son, Mr. Medel descended into depression and

coped with life’s challenges by using four grams of heroin a day interspersed with

twenty joints of marijuana which he would smoke all day, every day.  Under these

circumstances it is clear that Mr. Medel’s brain damage, his lack of education and

the mental health problems caused by self-medicating the effects of his depression

with heroin and marijuana together take Mr. Medel out of the heartland of felons

who possess multiple firearm and justify a departure or a variance.

CONCLUSION

An abiding principle throughout the judicial history of our country is that

the sentencing judge should “consider every convicted person as an individual and

every case as a unique study in the human failings that sometimes mitigate,

sometimes magnify the crime and punishment.”  Koon v. United States, 518 U.S.

81, 113 (1996).  Therefore, for all of the foregoing reasons, Defendant Guillermo

Medel respectfully requests that this Honorable Court impose a sentence of

seventy months in the custody of the United States Bureau of Prisons followed by

a term of three years of supervised release.
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Respectfully Submitted,

s/ Brian A. Pori filed electronically 1/26/11
Brian A. Pori
Office of the Federal Public Defender
111 Lomas Blvd NW, Suite 501
Albuquerque, N.M. 87102-2373
(505) 346-2489 [telephone]

Counsel for Guillermo Medel

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26  day of January, 2011, I filed theth

foregoing Defendant’s Sentencing Memorandum electronically through the

CM/ECF system, which caused a copy of the pleading to be served on opposing

counsel of record addressed as follows:

Reeve Swainston, Esq.
Assistant United States Attorney
P.O. Box 607
Albuquerque, New Mexico 87103

/s/ filed electronically 1/26/11
Brian A. Pori
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