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Mr. Moonie on November 27, 2007, until his release on bail the next day on 

unrelated charges from Vancouver, as well as the search of his premises.  

[6] I do not propose to repeat my findings from that ruling but incorporate them 

into this ruling for the purposes of informing the analysis for determining what, if any, 

remedy is appropriate to redress the breaches of Mr. Moonie's Charter rights. 

[7] At this stage of the proceedings, Mr. Moonie seeks to have the evidence that 

was obtained following the search of his residence and the outbuildings excluded 

pursuant to s. 24(2) of the Charter and the jurisprudence that guides that analysis. In 

the alternative, he seeks a stay of proceedings pursuant to s. 24(1) of the Charter. 

[8] The parties do not dispute the legal principles that apply to the issue of 

remedy for exclusion of evidence under s. 24(2) of the Charter or a stay of 

proceedings under s. 24(1) of the Charter. Rather, they differ on the application of 

the law to the particular facts of this case and therefore differ significantly on the 

proposed outcome. 

[9] I propose to briefly outline the facts that govern my findings of the three 

Charter breaches. I will then outline the positions of the parties on this remedy 

application before turning to the required analysis of the principles as they apply to 

the facts in this case. 

II. BACKGROUND FACTS 

[10] As I noted in the introduction, I have addressed at length the circumstances 

surrounding Mr. Moonie's arrest, detention, and the search of his Premises in an oral 

ruling from May 14, 2012. I do not propose to repeat all my findings from that ruling, 

and so the reader is referred to that ruling. However, I incorporate my findings from 

that ruling into this ruling without the necessity of repeating them for the purposes of 

informing the analysis for determining what, if any, remedy is appropriate to redress 

the breaches of Mr. Moonie's Charter rights. 
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A. Mr. Moonie's Arrest 

[11] On November 27, 2007, at about 17:55 hours, Mr. Moonie was detained and 

then arrested shortly after he left the Premises which he was renting. Officers from 

the APD were conducting surveillance of the Premises awaiting the arrival of 

members of the Municipal Integrated Emergency Response Team ("MIERT") who 

were mustering to execute a search warrant at the premises that Constable Allan 

Young of the APD had obtained earlier that day under the Controlled Drugs and 

Substances Act, S.C. 1996, c. 19 [CDSA], in relation to a suspected marihuana grow 

operation. 

[12] In a briefing prior to the attendance at the Premises, the officers were advised 

by Constable Young that: the accused, Ryan Austin Moonie, was the target of the 

investigation, he was arrestable, he could be armed and dangerous, and that one of 

the vehicles associated with the Premises was a particular black Ford Thunderbird. 

[13] It is important to note here that as a result of a serious motor vehicle accident 

in September 2004, Mr. Moonie was thrown from his motorcycle and rendered a 

paraplegic, paralyzed up to the T3 vertebrae in his chest. He uses a wheelchair for 

mobility. As a result of his paraplegia, he relies upon a number of medications to 

deal with his ongoing pain, including medical marihuana for overall pain alleviation.  

[14] As a result of his injuries, Mr. Moonie is very susceptible to the cold,  he 

needs to urinate frequently, and when he does need to do so, he must do so very 

quickly, otherwise he experiences a significant degree of discomfort. Mr. Moonie 

also needs a catheter to urinate and a number of medical or bathroom supplies and 

aids when he has to have a bowel movement. 

[15] From the outset of the investigation, and in preparation for the execution of 

the search warrant, the officers were aware that Mr. Moonie was a paraplegic who 

relied upon a wheelchair for mobility. Despite this knowledge, it appears that no one 

involved in this investigation in the APD turned their mind to how they would deal 

with this circumstance for the purposes of effecting a roadside arrest on a wintery 

November day and further holding Mr. Moonie in the APD cells. 
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[16] At 17:45 hours, the surveillance officers observed the Thunderbird leave the 

Premises but were unable to ascertain who was driving. Constable Moore, 

Constable Scott, and Constable Young, all driving separate unmarked police 

vehicles, started to follow the Thunderbird.  

[17] At 17:55 hours, Constable Scott activated the emergency lights in his 

unmarked police vehicle, and Constable Moore and Constable Scott effected a 

"Code 5 Take Down," which is an arrest at gunpoint. Mr. Moonie was arrested and 

taken into custody. He was difficult, rude, demanding, and belligerent with the 

officers who arrested him. He was eventually transported to the APD detachment 

and booked into cells at about 19:25 hours but only after he spent at least 40 

minutes outside exposed to the elements of the cold weather.  

[18] Mr. Moonie complained about being cold at roadside, but the arresting 

officers did nothing to try to accommodate his needs, such as putting him in one of 

their unmarked vehicles or permitting him to remain in the back of his own vehicle. 

Mr. Moonie may have been wearing a jacket and pants and in possession of a 

toque, but there was snow on the ground and the weather was sufficiently cold to 

cause the officers to seek refuge in their vehicles from time to time while they 

awaited the arrival of a patrol vehicle to transport Mr. Moonie back to the 

detachment. Furthermore, although Mr. Moonie was exceedingly difficult, demanding 

and rude in terms of his need to urinate while at roadside, the officers failed to make 

any sort of accommodation at roadside to respond to Mr. Moonie's needs. 

B. The s. 10(b) Breach 

[19] Mr. Moonie was formally advised of his right to counsel by Constable Young 

at 18:04 hours while at roadside. He indicated he wished to call a lawyer but was 

told by Constable Young that it was not practical for him to do so at roadside and 

that he would have to wait until he arrived at the detachment. Mr. Moonie was able 

to contact counsel at 19:12 hours once he arrived at the APD detachment. I found 

that the delay in facilitating Mr. Moonie's contact with counsel in the circumstances 
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of this case constituted a breach of his s. 10(b) rights:  see paras. 224-237 of my 

May 14, 2012, ruling.  

[20] Significantly, however, no effort was made to elicit any sort of statement from 

Mr. Moonie during his roadside detention and so no evidence was obtained as a 

result of that breach. 

C. The Search of the Premises 

[21] Before turning to the conditions of Mr. Moonie's detention at the APD 

detachment cells, I will briefly summarize the results of the search of the Premises 

so that there is a complete understanding as to what was seized and the extent of 

the s. 8 Charter breach that I found in respect of how the search was conducted. 

[22] Constable Young obtained a CDSA search warrant to search the Premises. I 

found no breach of s. 8 of the Charter insofar as the validity of the search warrant 

was concerned. Consequently, the search of the Premises was conducted pursuant 

to a valid warrant. 

[23] Initial entry to the property occurred at 19:20 hours by the MIERT team 

charged with securing the Premises. A MIERT team entered the residence at 19:40 

hours. By 20:39 hours, MIERT had secured the premises in its entirety, and it was 

handed over to the APD investigators at that time. The search of the Premises 

started thereafter and concluded in the early morning hours of November 28, 2007. 

[24] As a result of the execution of the valid search warrant, the officers located a 

marihuana grow operation in the large barn on the Premises and a number of other 

items, including firearms and harvested marihuana, inside the residence that 

Mr. Moonie occupied. Included in the items seized that Mr. Moonie seeks to have 

excluded are the following:   

Seized from a large barn at the Premises: 

 850 healthy marihuana plants; and 

 lights, ballasts, relays, CO2 generator.  
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television, and a painting off the wall, as well as the manner in which the mattress in 

the spare bedroom was left dumped on the floor, amounted, in the particular 

circumstances of Mr. Moonie's physical disability, to excessive and unreasonable 

conduct in the manner of the search and thus a violation of Mr. Moonie's s. 8 Charter 

rights. 

[27] The evidence of the various illicit items were found and seized pursuant to a 

valid search warrant and thus the evidence, some of which was secreted in closets 

and drawers, was non-conscriptive evidence that was discoverable in any event and 

properly seized pursuant to the warrant. The s. 8 violation in respect of the manner 

of the search did not result in the obtaining of any otherwise undiscoverable 

evidence; in other words, the evidence is not characterized as derivative evidence. 

D. The Conditions of Mr. Moonie's Overall Detention by the APD 

[28] Following Mr. Moonie's arrest, he was left to sit outside exposed to sub-zero 

temperatures for at least 40 minutes. He was wearing a jacket and pants and had a 

toque with him, although the evidence is silent as to whether he was wearing it. 

Mr. Moonie complained to Constable Young about being cold and that he was 

susceptible to the cold given his physical condition. Nothing was done to shelter 

Mr. Moonie from the cold; he was simply left at roadside to await the police vehicle 

to transport him. While at the roadside, Mr. Moonie told the officers he needed to 

urinate, but the officers would not let him. Mr. Moonie's demands that the officers 

assist him with the use of his catheter were unreasonable, but the officers' failure to 

permit Mr. Moonie to use his catheter was equally unreasonable in the 

circumstances. 

[29] Once transported to the APD detachment lockup and booked into cells, 

Mr. Moonie's wheelchair and transfer board were confiscated. Despite asking to 

contact his father to obtain his bathroom supplies, Mr. Moonie was not allowed to do 

so. He never received his bathroom supplies, despite warning a jail guard, Don 

Scott, at 21:35 hours on November 27, that he needed to have a bowel movement. 

Mr. Scott acknowledged in his prisoner log notes, "We have nothing for this". 
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[30] Between approximately 01:55 hours and 02:30 hours on November 28, 2007, 

Constable Young attended in cells and released Mr. Moonie on a promise to appear 

on the charges before the Court. At that time, Mr. Moonie complained to Constable 

Young about a variety of things, including a need to use the toilet. Nothing was 

done.  

[31] Despite being released on a promise to appear for the charges before the 

Court, Mr. Moonie remained in custody in the cells of the APD on an outstanding 

warrant from Vancouver. He was to appear in court on those charges later in the 

morning of November 28, 2007. 

[32] Sometime after being issued a promise to appear on the charges before the 

court and receiving some medication from a guard at 04:30 hours, but before the 

guard's attendance at the cell to prepare him for transport to court at 8:55 hours on 

November 28, Mr. Moonie soiled himself as he was unable to access the toilet in his 

cell. Understandably, he was deeply frustrated and humiliated by that experience. 

The frustration and humiliation no doubt deepened when the APD was unable to 

provide him with any clean clothes or to allow him to access the same before his 

appearance in court. As well, the APD had no wheelchair to assist in the movement 

of Mr. Moonie, nor did they provide him with his own wheelchair to try and move him 

to the vehicle loading bay for transport to court. Instead, he had to suffer the further 

indignity of being placed in a regular office chair with rolling casters or wheels to 

move him from the cells to the vehicle loading bay. 

[33] Mr. Moonie was detained in the APD cells from shortly after 19:00 hours on 

November 27, when he arrived at the detachment with Constable Maniwa, until he 

was finally transported to court on the outstanding Vancouver warrant at about 10:50 

hours on November 28. His overall time of detention would actually have 

commenced when he was arrested at roadside at 17:55 hours on November 27. 

Although he was released on a promise to appear for the charges before the court 

by Constable Young sometime between 1:55 hours and 2:30 hours on November 

28, he remained in the care and custody of the APD until he was transported to court 
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later in the morning of November 28. In total, Mr. Moonie was in the care and 

custody of the APD for approximately 17 hours. 

[34] When Mr. Moonie arrived at the detachment, he was permitted to speak to his 

lawyer and did so between 19:12 and 19:16 hours. Thereafter, he went through the 

booking in process and was placed in a cell at about 19:25 hours. His jacket, toque, 

and shoes were placed with his personal effects and so he was clothed in a t-shirt 

and track pants. I accepted Mr. Moonie's evidence that he was very cold from his 

prolonged exposure to the sub-zero temperatures while he remained outdoors at the 

side of 272nd Street waiting to be transported by Constable Maniwa. I further 

accepted that despite his request for more blankets because he was cold, 

Mr. Moonie was only provided the one blanket while in cells.  

[35] Mr. Moonie's wheelchair and transfer board were taken away from him when 

he was placed in the cell, and he was simply left on the bed in the cell to fend for 

himself. He could not access the toilet on his own and was never given an 

opportunity to contact his father, despite a request to Constable Young at roadside 

and another request when he was booked into cells, so that he could obtain the 

various bathroom supplies, such as a raised toilet seat, gloves, and other items 

needed to facilitate his having a bowel movement.  

[36] Mr. Moonie did receive the catheter from his effects and repeatedly used the 

same catheter. I concluded it was reasonable to infer in the circumstances that 

Mr. Moonie only had the one catheter in the cell with him that he used repeatedly 

through his detention. 

[37] I also accepted Mr. Moonie's evidence that when he was in cells he only had 

a Styrofoam cup to empty his catheter into, and that because he could not access 

the toilet he was left, while confined to his cell bed, with having to throw his urine 

from the cup towards the toilet area in an effort to empty it. I did not find this to be an 

act of defiance or anger. Rather, it was the only thing he could do given the fact his 

wheelchair had been taken away from him, thus leaving him with no way to toilet 
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himself and no other accommodations having been made for his physical disabilities 

and unique needs. 

[38] Significantly, and troubling to the court, was a guard's notation in the prisoner 

log at 21:35 hours that Mr. Moonie advised that “he needed to have a bowel 

movement”. The jail guard consulted with another jail guard and then noted, "We 

have nothing for this". Surprisingly, nothing was done to accommodate Mr. Moonie's 

request and he was not permitted to contact his father to obtain the bathroom 

supplies he needed. 

[39] When Constable Young finished his involvement in the search of the 

premises he returned to the detachment and, sometime between 01:55 and 02:30 

hours on November 28, released Mr. Moonie on the Abbotsford charges on a 

promise to appear. He was aware Mr. Moonie was still being held in custody on an 

outstanding warrant from Vancouver but he did not serve that arrest warrant on him.  

[40] Constable Young recalled that during his meeting with Mr. Moonie in cells, 

Mr. Moonie complained about a number of things, including that he was still upset 

about the catheter issue and still needing medication as he was in pain. He did not 

recall anything more specific such as Mr. Moonie complaining he was cold, that he 

needed his bathroom supplies, or that he had nothing to empty his catheter into. 

Constable Young made no notes of this conversation with Mr. Moonie in cells, and 

his memory was not of much assistance on this aspect of his involvement with Mr. 

Moonie. I found that Constable Young's inability to recall the specifics of the 

conversation did not mean the conversation did not occur.  

[41] Constable Young recalled that Mr. Moonie told him that he needed to go to 

the toilet while he was with him in cells but had no recollection of the details of the 

conversation. It is apparent that Constable Young did nothing about this request or 

any of the other complaints made by Mr. Moonie and did not attempt to facilitate an 

accommodation of Mr. Moonie's needs and circumstances. 
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[42] Sometime after Mr. Moonie was provided his second set of medication at 

04:30 hours, but before Sergeant Michael Bond attended in cells to prepare 

Mr. Moonie for transport to court at 08:55 hours on November 28, Mr. Moonie soiled 

himself. Mr. Moonie's recollection of the time was that it was about 05:00 hours, 

although his memory for the detailed specifics of the time was far from clear. I found 

that Mr. Moonie's bathroom accident occurred sometime after 04:30 hours and 

before 08:55 hours. 

[43] Sergeant Bond recalled that when he went in to prepare Mr. Moonie for 

transport to court at 08:55 hours, Mr. Moonie advised him that he had had a 

bathroom accident during the night and that he had soiled the mattress on the cell 

bed. Although Mr. Moonie requested some clean clothes, Sergeant Bond was 

unable to provide him with any as the jail did not keep spare clothing. Sergeant Bond 

recalled Mr. Moonie being very upset and embarrassed about the situation. I fully 

accepted that evidence and Mr. Moonie's own evidence on this point. 

[44] I was not prepared to find that Mr. Moonie sustained a bladder infection as a 

result of having to reuse the same catheter while detained at APD, but I accept that 

a fresh, unused catheter is the preferred sanitary and healthy approach to be 

practiced. 

[45] I also found that the indignity that Mr. Moonie suffered in terms of his 

detention and denial of access to proper toilet facilities and the necessary bathroom 

supplies while in the APD cells was further compounded by the insensitive manner 

of attempting to move him from cells to the Sheriff's van for transport to court at 

08:55 hours on November 28. Mr. Moonie, still dressed in his soiled clothing, was 

not given access to his wheelchair and instead, as Sergeant Bond testified, was 

placed in a regular office chair with wheels on it and rolled to the loading bay where 

a sheriff's van awaited to transport him to court. As there was no ramp available, the 

officers had to try to lift Mr. Moonie into the back of the van but were unable to do so. 

Consequently, Mr. Moonie was wheeled back to cells at 09:10 hours. His wheelchair 
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was returned to him later in the morning, and he was transported to court at 10:50 

hours in an APD patrol vehicle. 

[46] The most significant breach of Mr. Moonie's Charter rights was the continuing 

breach of his s. 7 right to liberty and security of the person by the APD in their failure 

to keep Mr. Moonie detained in a secure, safe, and sanitary condition by ignoring his 

complaints of being cold and his requests for his medical and bathroom supplies.  

[47] The breach started at roadside following his arrest at 17:55 hours with his 

unnecessary exposure to the sub-zero temperatures while he was left to wait at least 

40 minutes outdoors to be transported to the APD detachment. The breach 

continued through until Mr. Moonie was transported to the courthouse for a bail 

hearing at 10:55 hours the next morning.  

[48] Indeed, it would not be incorrect to note that the actual genesis of the s. 7 

breach started earlier than Mr. Moonie's arrest with the absolute failure of the APD 

officers involved in the obtaining and planning for the execution of the search 

warrant to even turn their minds to how they would deal with a physically disabled 

man if he were arrested. Moreover, the overall s. 7 breach continued for the 17 

hours Mr. Moonie remained in the care and control of the APD through their 

continuing failure to accommodate a physically disabled man in light of his repeated 

warnings of being cold and needing to go to the bathroom. 

[49] I found the circumstances of the s. 7 breach to be inexcusable as the 

continuing breach deprived Mr. Moonie, a vulnerable prisoner dependent upon the 

APD officers, of the most basic of human needs:  shelter from the elements when 

initially arrested and the ability to properly toilet himself while in cells. The treatment 

Mr. Moonie experienced while in the custody of the APD fell not only below general 

community standards of decency, but it also reflects treatment that denied 

Mr. Moonie any modicum of respect for his inherent dignity and value as a human 

being. 
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III. ISSUES AND POSITIONS OF THE PARTIES 

[50] Mr. Moonie contends that the evidence seized pursuant to the execution of 

the search warrant ought to be excluded under s. 24(2) of the Charter, arguing that 

the evidence was obtained in a manner that infringed or denied his Charter rights. 

The defence concedes there is no causal connection between the evidence obtained 

in the various breaches of Mr. Moonie's Charter rights. However, citing R. v. Wittwer, 

2008 SCC 33 at para. 21, Mr. Moonie argues that the temporal connection and the 

contextual connection between the breaches, particularly the ss. 7 and 8 breaches 

which have a discriminatory overtone, are sufficient to mandate the exclusion of the 

evidence under s. 24(2) of the Charter. 

[51] In the alternative, if no remedy is to be granted under s. 24(2) of the Charter, 

Mr. Moonie argues that a judicial stay of proceedings ought to be entered on all 

charges on the Indictment as the breaches, particularly the ss. 7 and 8 breaches, 

would cause irreparable prejudice to the integrity of the judicial system if the 

prosecution were continued. The defence relies upon the residual category of s. 7 

breaches referred to in R. v. O'Connor, [1995] 4 S.C.R. 411, while at the same time 

conceding that the trial fairness branch of the abuse of process doctrine subsumed 

in s. 7 is not engaged in this case. 

[52] In response, the Crown argues there is no causal connection between any of 

the breaches and any of the evidence obtained in this case. The temporal 

relationship between the breaches and the obtaining of the evidence is not as strong 

as the defence argues it is. Moreover, because the APD has made changes to the 

cells area in the detachment with the introduction of a wheelchair and ramp to permit 

prisoners with disabilities to be treated in a more dignified manner, it is not 

necessary for the court to distance itself from the totality of the breaches by 

excluding the evidence. The Crown argues that because the evidence seized is real 

evidence, was obtained as a result of the execution of the valid search warrant, and 

was discoverable notwithstanding the breaches, these factors militate in favour of 

admitting the evidence, thus promoting the interests of society in an adjudication of 
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the charges on their merits. The Crown's submission would have the court dismiss 

the application for remedial exclusion under s. 24(2) of the Charter. 

[53] The Crown agrees with the defence that the s. 24(1) analysis in this case 

must proceed under the residual category of s. 7, assessing the impact of the 

breaches on the integrity of the administration of justice. The Crown acknowledges 

that Mr. Moonie was treated in an entirely unsatisfactory manner while detained at 

the APD detachment cells. The Crown argues that although Mr. Moonie may have 

been treated "shabbily", he was not physically harmed or in medical distress. The 

Crown submits that the abuse is not likely to continue or be carried forward and that 

proceeding with the trial will not "undermine the integrity of the judicial process". 

Accordingly, the Crown submits that the threshold for a judicial stay of proceedings 

has not been met by the defence and that the application for such relief pursuant to 

s. 24(1) of the Charter should also be dismissed. 

IV. RELEVANT STATUTORY PROVISIONS 

[54] The relevant legislative provisions engaged on this aspect of the voir dire are 

ss. 24(1) and (2) of the Charter. For ease of reference, these provisions are as 

follows: 

   24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, 
have been infringed or denied may apply to a court of competent jurisdiction 
to obtain such remedy as the court considers appropriate and just in the 
circumstances. 

   (2) Where, in proceedings under subsection (1), a court concludes that 
evidence was obtained in a manner that infringed or denied any rights or 
freedoms guaranteed by this Charter, the evidence shall be excluded if it is 
established that, having regard to all the circumstances, the admission of it in 
the proceedings would bring the administration of justice into disrepute. 

V. ANALYSIS 

[55] Where an accused seeks both exclusion of evidence under s. 24(2) of the 

Charter and alternative relief in the form of a judicial stay of proceedings pursuant to 

s. 24(1) of the Charter, the preferred approach is for the court to consider the "lesser 

remedy" under s. 24(2) first: R. v. Basi, 2009 BCSC 1685 at paragraph 36. 
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A. Should the Evidence Seized in this Case be excluded under 
s.  24(2) of the Charter? 

[56] Mr. Moonie argues that the temporal and contextual connection between the 

breaches of his ss. 7, 8, and 10(b) Charter rights militate in favour of exclusion of the 

evidence. The most serious aspect of the Charter breaches, he argues, is the 

humiliating and degrading treatment he experienced at the hands of the APD while 

in their care and control and which led to a continuing breach of his s. 7 rights. 

Weighing the three factors as mandated by the Supreme Court of Canada in R. v. 

Grant, 2009 SCC 32, and conducting the appropriate balancing of the factors 

should, in his submission, cause the court to conclude that the evidence ought to be 

excluded. 

[57] The Crown argues that the evidence should be admitted and notes that there 

is no causal connection between the breaches and the evidence seized; that the 

evidence was obtained pursuant to a valid search warrant; that the evidence would 

have been discovered and seized even if no one was present at the Premises; and 

that when all the various factors are properly balanced, the admission of the 

evidence will not bring the administration of justice into disrepute. 

[58] The onus is on Mr. Moonie to establish on a balance of probabilities that the 

evidence ought to be excluded under s. 24(2) of the Charter: R. v. Feldman (1994), 

42 B.C.A.C. 31 at para. 21; R. v. Lauriente, 2010 BCCA 72 at para. 6.  

[59] The legal principles that govern whether evidence should be excluded under 

s. 24(2) of the Charter were reformulated from the Collins/Stillman factors by the 

Supreme Court of Canada in Grant and in R. v. Harrison, 2009 SCC 34.  

[60] Chief Justice McLachlin and Madam Justice Charron J. for the majority in 

Grant stated at paras. 60 and 67 that although the test under s. 24(2) of the Charter 

is "broad and imprecise", the "words of s. 24(2) capture its purpose: to maintain the 

good repute of the administration of justice."  Section 24(2), the majority explained, 

"is not aimed at punishing the police or providing compensation to the accused, but 

rather at systemic concerns. The s. 24(2) focus is on the broad impact of admission 
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of the evidence on the long-term repute of the justice system": see para. 70. In R. v. 

Morelli, 2010 SCC 8 at para. 102, Fish J. for the majority stressed that "[t]he repute 

of the administration of justice is jeopardized by judicial indifference to unacceptable 

police conduct." 

[61] The court in Grant said that fundamentally, s. 24(2) protects the justice 

system's overall and long-term repute. The s. 24(2) inquiry is an objective one and it 

asks whether a reasonable person informed of all the relevant circumstances and 

informed of the values underlying the Charter would conclude that the admission of 

the evidence in issue would bring the administration of justice into disrepute. 

[62] As the majority wrote in Grant at para. 71: 

[71] A review of the authorities suggests that whether the admission of 
evidence obtained in breach of the Charter would bring the administration of 
justice into disrepute engages three avenues of inquiry, each rooted in the 
public interests engaged by s. 24(2), viewed in a long-term, forward-looking 
and societal perspective. When faced with an application for exclusion under 
s. 24(2), a court must assess and balance the effect of admitting the evidence 
on society’s confidence in the justice system having regard to: (1) the 
seriousness of the Charter-infringing state conduct (admission may send the 
message the justice system condones serious state misconduct), (2) the 
impact of the breach on the Charter-protected interests of the accused 
(admission may send the message that individual rights count for little), and 
(3) society’s interest in the adjudication of the case on its merits. The court’s 
role on a s. 24(2) application is to balance the assessments under each of 
these lines of inquiry to determine whether, considering all the circumstances, 
admission of the evidence would bring the administration of justice into 
disrepute. These concerns, while not precisely tracking the categories of 
considerations set out in Collins, capture the factors relevant to the s. 24(2) 
determination as enunciated in Collins and subsequent jurisprudence. 

[63] The revised analytical framework for the application of s. 24(2) thus rests on 

the assessment of the public interests that are engaged by s. 24(2) as those 

interests are viewed in a long-term perspective. It engages three avenues of inquiry 

concerning: 

i. the seriousness of the Charter-infringing state conduct; 

ii. the impact of the breach on the Charter-protected interests of the 
accused; and 
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iii. society's interest in an adjudication of the case on its merits. 

[64] A court applying s. 24(2) will balance the assessments in relation to each of 

these lines of inquiry in order to determine whether evidence obtained in a manner 

that infringes Charter rights will nonetheless be admitted.  

[65] Two of the inquires focus squarely on the seriousness of the violation or 

violations. The first line of inquiry looks at the seriousness of the violations from the 

perspective of endeavouring to measure the seriousness of the state misconduct 

and the impact upon public confidence in the justice system. The second line of 

inquiry looks at the violations from the point of view of the accused and the impact of 

them on the protected interests of the accused. The third and final line of inquiry 

focuses on societal interests where an assessment of the reliability of the evidence 

will weigh heavily.  

[66] The jurisprudence since Grant has largely applied those principles. A succinct 

framework for the s. 24(2) analysis is contained in our Court of Appeal's decision in 

R. v. Reddy, 2010 BCCA 11, where Frankel, J.A. writing for the court, held: 

[91] The Grant factors are succinctly stated at paragraph 71 of that 
decision. In deciding whether to admit or exclude evidence, a court must now 
assess and balance the effect of admitting the evidence on society’s 
confidence in the justice system having regard to: 

(1) the seriousness of the Charter-infringing state conduct 
(admission may send the message the justice system condones 
serious state misconduct); 

(2) the impact of the breach on the Charter-protected interests of 
the accused (admission may send the message that individual rights 
count for little); and  

(3) society’s interest in the adjudication of the case on its merits. 

See also:  Harrison at para. 2 

[92] With respect to the first factor—seriousness of the breach—the 
greater the level of state misconduct, the greater will be the need of the 
courts to disassociate themselves from that conduct. Wilful or reckless 
disregard for Charter rights will, therefore, tend to support exclusion:  paras. 
71-74. Further, as the Chief Justice and Charron J. noted (at para. 75): 

“Good faith” on the part of the police will also reduce the need for the 
court to disassociate itself from the police conduct. However, 
ignorance of Charter standards must not be rewarded or encouraged 
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and negligence or wilful blindness cannot be equated with good faith:  
[citations omitted]. 

[93] As for the second factor—impact of the breach on the accused—it 
was observed that “[t]he impact of a Charter breach may range from fleeting 
and technical to profoundly intrusive”. The more serious the impact is on the 
rights of the accused, the more likely it will be that exclusion is warranted:  
paras. 76, 77. 

[94] The last factor—society’s interest in a decision on the merits—
involves the question of “whether the truth seeking function of the criminal 
trial process would be better served by admission of the evidence, or by its 
exclusion”:  para. 79. The reliability of the evidence is an important 
consideration, as is the importance of the evidence to the truth-seeking 
function of the trial. Although “seriousness of the offence” remains a 
consideration, it has far less importance than under the Collins/Stillman 
framework, because s. 24(2) focuses on the long-term implication for the 
repute of the administration of justice, and not the public’s short-term desire 
for a conviction:  para. 84. 

[67] Where there are multiple Charter breaches, the cumulative effect of the 

breaches may or may not warrant the exclusion of the evidence under s. 24(2). It is 

all a question of balancing the inquiries in light of the circumstances of the case and 

determining whether the admission of the evidence in the face of multiple breaches 

would bring the administration of justice into disrepute:  R. v. Trieu, 2010 BCCA 540 

at paras. 90-98. 

[68] With those principles and observations in mind, I turn to the s. 24(2) analysis 

mandated by Grant and a consideration of the effect on the administration of justice. 

However, before addressing the three inquiries under Grant and the final balancing 

of the inquiries, a threshold question arises:  whether there is a nexus between the 

evidence seized and the Charter breaches in this case. 

1. Was the Evidence “Obtained in a Manner” that Infringed the 
Accused's Charter Rights? 

[69] Since the Supreme Court of Canada decision in R. v. Strachan, [1988] 2 

S.C.R. 980, the jurisprudence has rejected a "causation" requirement between the 

breach of Charter rights and the discovery and seizure of evidence. Instead, the first 

step or threshold question in the s. 24(2) analysis is to determine whether a Charter 

violation occurred in the course of obtaining the evidence. The connection between 

the breach and the evidence may be "temporal, contextual, causal or a combination 
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of the three": Wittwer at para. 21, citing R. v. Plaha (2004), 189 O.A.C. 376 at 

para. 45. So long as there is a temporal link between the infringement of the Charter 

and the discovery of the evidence that is not too remote but occurred in the course 

of a single transaction, that will be sufficient to clear the threshold test of the s. 24(2) 

inquiry. On the other hand, a tenuous or remote connection will not suffice: Strachan 

at paras. 46-48; R. v. Goldhart, [1996] 2 S.C.R. 463 at para. 40; and Wittwer at 

para. 21. 

[70] In the case at bar, the breach of the s. 10(b) right to counsel did not result in 

the obtaining of evidence from Mr. Moonie and so this breach on its own would likely 

be considered remote and tenuous. However, it is not the only breach of 

Mr. Moonie's Charter rights. Moreover, it occurred in the context of one single 

transaction that started with Mr. Moonie's arrest and continued through the search of 

the premises and his 17 hour detention in less than desirable conditions. 

[71] The s. 8 breach was also a limited violation of his Charter rights and did not 

result in the obtaining of otherwise undiscoverable evidence. However, the manner 

of the search and the state in which the residence was left is integrally linked to the 

execution of the search warrant which yielded the evidence in question. The 

contextual link is therefore very significant. The temporal connection is obvious and 

irrefutably strong. While this breach might be characterized as relatively minor, it 

was not the only breach and, moreover, the significance or seriousness of the 

impact of the breach is properly analyzed at the second stage of the s. 24(2) 

analysis. 

[72] The s. 7 breach and the treatment afforded Mr. Moonie during the entirety of 

his detention is another matter altogether; the absence of any consideration of his 

needs over the 17 hour period is shocking and, as I noted before, inexcusable. 

There does not need to be a causal connection. The temporal connection between 

the breach of Mr. Moonie's s. 7 rights, starting as it did at roadside with the arrest 

and unnecessary exposure to the elements, continued through the duration of the 



R. v. Moonie Page 21 

search and, as such, is all part of the same single, ongoing transaction and an 

overall course of conduct engaged in by the APD. 

[73] Contemporaneous with the search of the Premises, which started sometime 

after the APD were handed control of it at 20:39 hours, Mr. Moonie warned one of 

the jail guards at about 21:35 hours that he needed to have a bowel movement. 

Earlier, he had asked to have his bathroom supplies brought to him. Nothing was 

done to help Mr. Moonie address this most basic of human needs. The search 

continued. Mr. Moonie's request to Constable Young that he needed to use the toilet 

between 01:55 and 02:30 hours appears to have fallen on deaf ears. 

[74] Adopting the approach suggested in Strachan of focusing on the entire chain 

of events during which the Charter violations occurred and the evidence was 

obtained, there is a strong temporal and contextual connection between the events. 

Prior to even moving to execute the search warrant, the police failed to turn their 

minds to how they would deal with a wheelchair-bound suspect if they encountered 

him while executing the search warrant. In my view, the s. 8 breach is sufficient to 

clear the threshold requirement that the evidence was "obtained in a manner" that 

infringed Mr. Moonie's Charter rights. However, when viewed in light of the entire 

chain of events, I have no trouble concluding that the breaches in this case satisfy 

the threshold test.  

[75] I therefore turn to consider the three inquiries and the balancing exercise 

mandated by the jurisprudence. 

2. Seriousness of the Charter-Infringing State Conduct 

[76] This inquiry requires the court to assess whether the admission of the 

evidence would bring the administration of justice into disrepute by sending the 

message to the public that the courts "effectively condone state deviation from the 

rule of law by failing to dissociate themselves from the fruits of that unlawful 

conduct":  Grant at para. 72.  



R. v. Moonie Page 22 

[77] It follows that the more severe or deliberate the state conduct that led to the 

breach, the greater the need for the courts to dissociate themselves from it in order 

to preserve public confidence in, and ensure state adherence to, the rule of law:  

Grant at paras. 72-74. This inquiry is not concerned with the impact of the state 

conduct on a particular accused whose rights were infringed. Instead, it focuses on 

the damage to the repute of the administration of justice if the state is not held to 

account for unlawful conduct.  

[78] The first inquiry's dual focus on condemnation and upholding the rule of law 

requires the court to distinguish between conduct that is inadvertent or represents a 

trivial departure from the requirements of the law, and conduct that is a deliberate 

flouting of the law - conduct at opposite ends of the seriousness spectrum. The court 

is required to assess the seriousness of the conduct at issue to determine where it 

falls on the continuum.  

[79] The Crown acknowledges that the ss. 7 and 10(b) breaches were serious and 

that the s. 8 breach was of a low degree of seriousness. I do not disagree. However, 

the s. 8 breach, when considered in light of the overall s. 7 breach that continued for 

17 hours, takes on a greater element of seriousness when viewed in light of the 

vulnerabilities that Mr. Moonie possesses. They are vulnerabilities that the police 

were aware of before they even moved to execute the search warrant, and 

vulnerabilities that the police failed to even consider and plan for in their execution of 

the search warrant and likely arrest of Mr. Moonie. 

[80] The s. 7 breach, while not deliberate, can be characterized as a 

demonstration of significant negligence bordering on recklessness in a context that 

required a much higher standard of care on the part of the APD. There is a complete 

absence of good faith in how Mr. Moonie was treated over a number of hours.  

[81] The s. 7 breach is very serious, indeed egregious. The conduct underlying the 

breach began shortly after the time of his arrest at 17:55 hours and continued 

through his entire detention within the APD cells. I find it is not a countervailing factor 

that takes away from the seriousness of the breach of Mr. Moonie's s. 7 rights that 
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he had been released on the Abbotsford charges. He was in the custody of the APD 

on their charges when he raised the issue of needing to have a bowel movement at 

21:35 hours. The guards did nothing to attempt to remedy the situation or 

accommodate Mr. Moonie. More significantly, Mr. Moonie raised the issue again with 

Constable Young at 01:55 hours when he was released on a promise to appear on 

those charges but remained in the custody of the APD on the Vancouver charges. 

The fact that Mr. Moonie soiled himself while detained on the Vancouver charges is 

irrelevant. He brought the issue to the attention of APD personnel, the guards and 

the lead investigating officer while he was detained on the charges he currently 

faces. The APD completely failed to do anything or make any sort of 

accommodation. 

[82] Insofar as the s. 7 breach is concerned, the conduct of the APD officers and 

guards collectively included the following: 

a) the failure of the police to let Mr. Moonie warm up at the roadside in cold 
temperatures despite his alerting Constable Young to his being cold and 
being susceptible to the cold; 

b) the failure of the police to allow Mr. Moonie to urinate while he was at the 
side of the road waiting for police transport given the unlikelihood of flight 
in light of two armed officers being with him; 

c) the failure of the police to take steps both at the roadside and at the 
detachment to assist Mr. Moonie in obtaining medical and bathroom 
supplies from his father for his use while in custody; 

d) the removal by the police at the APD detachment of Mr. Moonie's 
wheelchair and transfer board so that he was unable to toilet himself in 
cells and while providing no alternative equipment to accommodate his 
needs; 

e) the provision of a used catheter to Mr. Moonie rather than a clean unit 
which could have been obtained had the police made efforts to contact Mr. 
Moonie's father or to obtain the medical supplies from his home; 

f) the failure of the police to provide Mr. Moonie with an extra blanket despite 
his complaint of being cold and in light of his susceptibility to the cold 
because of his medical condition; 
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g) the failure of the police to provide Mr. Moonie with clean clothing or to 
obtain clean clothing once he had soiled himself; and 

h) the movement of Mr. Moonie around the detachment in an office chair 
rather than a wheelchair. 

[83] The circumstances of Mr. Moonie's arrest and detention and the search of his 

home did not present extenuating circumstances such as urgency or the need to 

preserve evidence. Nor did the circumstances arise in a context of legal uncertainty 

or where the law was in a state of flux. Although the arrest started out as a Code 5 

Take Down, once Mr. Moonie was handcuffed, it became a routine roadside arrest, 

and had the officers of the APD turned their minds to the complications that a 

wheelchair-bound accused might present or have been at all sensitive to 

Mr. Moonie's warnings and requests, they could have completely avoided the 

breaches that occurred in this case. A lack of legal uncertainty and the absence of 

any extenuating circumstances, causes the violations, particularly when considered 

collectively, to be placed at the more serious end of the spectrum. 

[84] When the ss. 8, 7, and 10(b) breaches are considered cumulatively and within 

the context of an obviously physically disabled accused, the overall cavalier 

disregard of Mr. Moonie's rights by the APD in this case establishes a persistent 

pattern of inattention that rises to the level of negligence bordering on recklessness. 

While I accept that the treatment afforded Mr. Moonie while in the custody and 

control of the APD was not deliberate or based on any malicious intent, the s. 7 

breach on its own is very serious in this context. It lasted for hours and was not 

remedied when Mr. Moonie brought the issues to the attention of the authorities on 

repeated occasions.  

[85] Considered in this context and coupled with what can be described as a 

collective disregard of Mr. Moonie's rights, this factor militates in favour of exclusion. 

3. Impact of the Breaches on the Charter-Protected Interests 
of the Accused 

[86] This avenue of inquiry, the impact of the breaches on the Charter-protected 

interests of the accused, examines the impact of the Charter violations from the 
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perspective of the accused. It also focuses on the important societal goal of taking 

Charter rights seriously. As the majority in Grant noted: 

[76] This inquiry focusses on the seriousness of the impact of the Charter 
breach on the Charter-protected interests of the accused. It calls for an 
evaluation of the extent to which the breach actually undermined the interests 
protected by the right infringed. The impact of a Charter breach may range 
from fleeting and technical to profoundly intrusive. The more serious the 
impact on the accused’s protected interests, the greater the risk that 
admission of the evidence may signal to the public that Charter rights, 
however high-sounding, are of little actual avail to the citizen, breeding public 
cynicism and bringing the administration of justice into disrepute. 

[Emphasis added.] 

[87] The s. 8 right to be secure against unreasonable search and seizure, 

including the manner in which the search is conducted, is designed to protect 

privacy interests and human dignity.  

[88] The search in this case was pursuant to a valid search warrant. Accordingly, 

the evidence would have been discovered in any event. Moreover, many of the 

items found were secreted in closets and drawers, and so it is not inconceivable that 

items might also have been hidden behind the books and DVDs on the shelving in 

the living room or under the mattress in the spare bedroom. 

[89] Nevertheless, the manner in which the search was conducted within 

Mr. Moonie's home was found to be unreasonable in relation to how the living room 

and spare bedroom were left for a wheelchair-bound individual. To that end, 

although limited in duration and severity, the unreasonable aspect of the manner of 

the search nevertheless demeaned Mr. Moonie's dignity which elevates the 

seriousness of the impact of the breach beyond trivial and fleeting. This inquiry, 

focusing as it does on the actual impact of the violation on the accused's Charter-

protected interests, must take account of the fact that where the manner of the 

search is unreasonable it may have a greater impact on a physically disabled person 

than an able-bodied person. While the limited breach of Mr. Moonie's s. 8 Charter 

rights likely resulted in some inconvenience and difficulty to re-assemble his home, it 

also likely has a more significant psychological impact that demeans his human 
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dignity. The police ought to be attuned to the fact that leaving a searched premises 

in a turned-over state will differentially impact on a wheelchair-bound inhabitant. The 

impact of the breach in this case is elevated in light of Mr. Moonie's circumstances. 

[90] The purpose of s. 10(b) of the Charter, as noted in numerous authorities from 

all levels of court throughout this country, is to provide detainees with an opportunity 

to contact counsel to obtain legal advice on their rights and obligations when they 

find themselves in circumstances deprived of their liberty, in the control of the state, 

vulnerable to the exercise of the state's power, and in a position of potential legal 

jeopardy. The right to counsel as enshrined in s. 10(b) of the Charter is the means 

by which detainees are provided an opportunity to mitigate their legal disadvantage:  

R. v. Willier, 2010 SCC 37 at para. 28. 

[91] The s. 10(b) breach of Mr. Moonie's right to counsel did not result in any 

evidence being obtained from him. The officers did not attempt to elicit any 

information from him during the roadside detention. The evidence seized from the 

Premises would have been seized in any event and was done so pursuant to a valid 

search warrant. As such, it can be said that the impact of the s. 10(b) breach on the 

Charter protected interests of Mr. Moonie was at the lower end of the scale: R. v. 

Volk, 2010 SKCA 3. 

[92] The overall purpose of s. 7 is to protect an individual's right to life, liberty, and 

security of the person and to ensure that an individual is not deprived thereof except 

in accordance with the principles of fundamental justice. There is no constitutional 

challenge to legislation in this case, so the concepts of arbitrariness, overbreadth, or 

vagueness are not necessarily engaged.  

[93] However, this case raises the issue of how a physically disabled man was 

treated while in the custody and control of the state. The treatment afforded to 

Mr. Moonie, an obviously physically disabled man, who warned the authorities that 

he was susceptible to the cold, that he needed to urinate, that he needed his 

bathroom supplies, and that he actually had to have a bowel movement, can be 
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characterized as continuing neglect of gross proportions that negatively impacted 

both on his bodily integrity and human dignity.  

[94] Basic needs, such as shelter and the ability to have some measure of 

autonomy in fulfilling bodily functions, like being able to toilet oneself, fall within the 

parameters of the right to security of the person, which encompasses the notion of 

human dignity: R. v. Morgentaler, [1988] 1 S.C.R. 30 at paragraph 229. 

[95] As defence counsel notes in his written argument at para. 48: 

The applicant was unreasonably denied control over his own bodily functions. 
As a result, he suffered the indignity of soiling himself. He then was subjected 
to the further humiliation of being wheeled around the police detachment in 
an office chair. He was not provided with clean clothing and was further 
humiliated by being taken to court in a filthy, unsanitary state. It is hard to 
imagine a more demeaning experience at the hands of the police. 

[96] I agree. I found that as a result of the treatment afforded Mr. Moonie, he 

experienced both embarrassment and humiliation. 

[97] The Crown endeavours to diminish the seriousness of the impact of this 

breach by arguing two points: (i) the impacts Mr. Moonie suffered were only physical 

discomfort and emotional distress, not physical injury or medical distress; and (ii) 

that by the time Mr. Moonie had soiled himself, he was released on the present 

charges, albeit he remained in the custody of the APD. While both these points may 

be true, with respect, they do not diminish the severe impact of this aspect of the 

breach of Mr. Moonie's s. 7 right to security of the person.  

[98] It cannot be forgotten that the perspective of this line of inquiry encompasses 

not only the impact of the breach on the accused but also focuses on society's 

interest in respect for Charter rights. For many years, society and the courts, as the 

representative of societal interests, have always considered the vulnerable, be it 

through age, physical or mental disability, to be deserving of special protection and 

accommodations. The actual conditions experienced by Mr. Moonie insofar as his 

treatment and the s. 7 breaches are concerned becomes intolerable in 
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circumstances where the police were aware that he was physically disabled and did 

nothing to accommodate his needs.  

[99] Considered in this context, and coupled with what can be described as a 

collective disregard of Mr. Moonie's rights, the impact of the breaches on 

Mr. Moonie's Charter-protected interests was very significant and militates in favour 

of exclusion of the evidence. 

4. Society's Interest in an Adjudication on the Merits 

[100] The third line of inquiry under the Grant analysis focuses on the reliability of 

the evidence. The inquiry mandates that the court must determine whether the truth-

seeking function of the criminal trial process is better served by the admission of the 

evidence or by its exclusion:  see Grant at para. 79.  

[101] It is important to bear in mind that the evidence sought to be excluded is 

reliable evidence seized pursuant to a valid search warrant and would have been 

discovered even if Mr. Moonie had not been arrested or detained in the APD cells. 

This militates in favour of admission of the evidence: R. v. Whitaker, 2008 BCCA 

174 at para. 73; R. v. Perjalian, 2011 BCCA 323 at para. 66. 

[102] The defence concedes that the evidence seized is reliable evidence and that 

its exclusion would eviscerate the Crown's case. Moreover, the charges Mr. Moonie 

faces are very serious and include firearms offences which society has a significant 

interest in seeing determined on their merits. This, however, as the majority in Grant 

at paragraph 84 notes, has the "potential to cut both ways”. As McLachlin C.J. and 

Charron J. noted in Grant: 

[84] … The short-term public clamour for a conviction in a particular case 
must not deafen the s. 24(2) judge to the longer-term repute of the 
administration of justice. Moreover, while the public has a heightened interest 
in seeing a determination on the merits where the offence charged is serious, 
it also has a vital interest in having a justice system that is above reproach, 
particularly where the penal stakes for the accused are high. 
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[103] In R. v. Phengchanh, 2011 BCSC 484, Romilly J. addressed the tension 

between the seriousness of the offence, particularly where firearms are involved, 

and the exclusion of reliable evidence, stating: 

[55] The British Columbia Court of Appeal, in R. v. Wong, 2010 BCCA 160 
at para. 18, indicated that the “[s]eriousness of the crime, while still a relevant 
consideration, is perhaps of a lesser weight in the analytical exercise now to 
be performed under s. 24(2).”  In some cases, the seriousness of the offence 
is found to be a “neutral” factor. See, for example:  R. v. Martin, 2010 NBCA 
41 at para. 96, leave to appeal ref’d [2010] S.C.C.A. No. 302. 

[56] In numerous recent decisions, the courts have stated that criminal 
conduct involving the use of firearms, especially handguns (like the one 
seized here), is a serious and growing societal danger and, absent a flagrant 
Charter breach, the exclusion of firearms has a greater negative impact on 
the administration of justice than admitting them. See: R. v. Grant (2006), 81 
O.R. (3d) 1, 209 C.C.C. (3d) 250 (C.A.) at para. 66, varied 2009 SCC 32, but 
not on this point; R. v. (Wendell) Grant, 2007 ONCA 26 at para. 8; R. v. L.B. 
(2007), 86 O.R. (3d) 730, 227 C.C.C. (3d) 70 (C.A.) at paras. 80-82; R. v. 
Mohamed, [2008] O.J. No. 3145 (S.C.J.) at para. 130; and R. v. Bellamy, 
[2008] O.J. No. 2138 (S.C.J.) at para. 91. However, also see:  R. v. Peters, 
2006 BCSC 1560; Reddy; and Caron. However, notwithstanding the fact that 
the items seized here included a gun and ammunition, the possession of 
which are serious offences, the public also expects those engaged in law 
enforcement to respect the rights and freedoms we all enjoy by acting within 
the limits of their lawful authority. 

[104] While the case before me does not involve circumstances like those in 

Phengchanh where officers acted outside the parameters of lawful authority by 

embarking upon an unauthorized search of a vehicle, the case at bar does involve 

the APD failing to protect the human dignity and personal security of a vulnerable 

detainee in circumstances where the totality of the conduct amounts to a flagrant 

breach of Mr. Moonie's s. 7 rights. 

[105] In R. v. Thompson, 2013 ONSC 1527, Hill J. addressed the societal interest 

factor in the context of firearms-related offences in the following manner: 

196 While undoubtedly "society has a strong interest in an adjudication on 
the merits of ... serious offences involving a loaded handgun" (R. v. Bashir, 
2012 ONCA 793, at para. 7; R. v. Campbell, 2012 ONCA 394, at para. 18; R. 
v. L.B. (2007), 227 C.C.C. (3d) 70 (Ont. C.A.), at paras. 79-82), "[n]ot unlike 
the considerations under the first and second [Grant ] inquiries, the 
considerations under this third inquiry must not be permitted to overwhelm 
the section 24(2) analysis": R. v. Cole (2012), 290 C.C.C. (3d) 247 (S.C.C.), 
at para. 95. Accordingly, while "trends" may emerge over time respecting the 
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admission of unconstitutionally seized firearms, there is no interpretive 
presumption, divorced from the facts of a particular case, mandating 
admission. Indeed, our history of case-by-case balancing reflects instances of 
exclusion of firearms: see, for example, Dhillon, at para. 75; R. v. Caron 
(2011), 269 C.C.C. (3d) 15 (B.C.C.A.), at paras. 66-8; R. v. Reddy (2010), 
251 C.C.C. (3d) 151 (B.C.C.A.), at para. 107; R. v. Batzer (2005), 200 C.C.C. 
(3d) 330 (Ont. C.A.), at paras. 22-4. 

[106] In the end, the highly reliable nature of the evidence that is essential to the 

Crown's case and would have been validly seized notwithstanding the numerous 

breaches, weighs strongly in favour of admission of the evidence on this third line of 

the Grant inquiry. 

5. Balancing the Three Lines of Inquiry from Grant 

[107] The final stage of the s. 24(2) analysis involves a balancing of the various 

factors as analyzed under the three inquiries. As the Supreme Court of Canada 

noted in Harrison at para. 36: 

[36] The balancing exercise mandated by s. 24(2) is a qualitative one, not 
capable of mathematical precision. It is not simply a question of whether the 
majority of the relevant factors favour exclusion in a particular case. The 
evidence on each line of inquiry must be weighed in the balance, to 
determine whether, having regard to all the circumstances, admission of the 
evidence would bring the administration of justice into disrepute. Dissociation 
of the justice system from police misconduct does not always trump the 

truth‑seeking interests of the criminal justice system. Nor is the converse 

true. In all cases, it is the long-term repute of the administration of justice that 
must be assessed. 

[108] I begin by summarizing my findings on the three factors in Grant. The most 

egregious facet of the police conduct in this case was the overall s. 7 breach of 

Mr. Moonie's right to security of the person. It was not fleeting, it was not transitory, 

and it was not trivial. It was insensitive, indeed inhumane, conduct borne out of 

negligence and the complete failure to respond to Mr. Moonie's requests for items 

that he required to maintain control over his bodily functions. The Charter 

infringements had a very significant impact on the Charter-protected interests of 

Mr. Moonie. Both these factors strongly favour exclusion. 

[109] On the other hand, the search produced a vast body of non-conscriptive 

evidence. The drugs and weapons seized constitute highly reliable evidence 
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tendered on very serious charges, albeit not one of the most serious known to our 

criminal law. This factor weighs in favour of admission. 

[110] In my view, when examined through the lens of the s. 24(2) analysis 

mandated by Grant and the final balancing exercises explained in Harrison, the 

police misconduct in this case was serious. Indeed, I found that, cumulatively, it 

represents a pattern of persistent inattention and a cavalier disregard of Charter 

rights. The s. 7 breach was a flagrant disregard of Mr. Moonie's security and human 

dignity. To appear to have condoned such serious Charter breaches that constituted 

a significant and prolonged incursion on Mr. Moonie's s. 7 right to security of the 

person does not enhance the long-term repute of the administration of justice; on the 

contrary, it undermines it. In this case, the seriousness of the offence and the 

reliability of the evidence, while important, do not outweigh the factors pointing to 

exclusion. While there is an immediate interest in having this case proceed to be 

determined on its merits, the balancing exercise leads me to conclude that the 

priority, having in view the long-term effects on the administration of justice, is for the 

justice system to dissociate itself from the unacceptable state conduct in this case. 

[111] Balancing the relevant considerations and findings, and having regard to the 

long-term interests of the administration of criminal justice as opposed to exclusive 

focus on a single case, admission of the evidence seized pursuant to the search 

warrant would bring the administration of justice into disrepute. In other words, the 

price paid by society for an acquittal in the circumstances here is outweighed by the 

importance of maintaining Charter standards. Accordingly, the evidence seized will 

be excluded under s. 24(2). 

B. Should there be a Judicial Stay of Proceedings Pursuant to s. 
24(1) of the Charter? 

[112] With the s. 24(2) finding excluding the evidence, it is not strictly necessary to 

decide the s. 24(1) Charter remedy raised on this voir dire. Nevertheless, for 

completeness, I will address the alternative application for a judicial stay of 

proceedings under s. 24(1) of the Charter. My analysis here, of necessity, proceeds 
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on the assumption that if I am incorrect in my conclusion on s. 24(2), then s. 24(1) 

may be engaged as a remedy of last resort. 

[113] In O'Connor, the Supreme Court of Canada accepted that resort to a judicial 

stay of proceedings was an appropriate remedy under s. 24(1) of the Charter 

provided certain criteria were satisfied.  

[114] A judicial stay of proceedings is a drastic remedy reserved only for the 

clearest of cases. It is a remedy of last resort and the threshold for entering a stay is 

very high: R. v. Hooites-Meursing, 2008 BCCA 264 at para. 18; R. v. Basi, 2009 

BCSC 1685 at paras. 31-38. Indeed, as MacKenzie J. (as she then was) noted in 

Basi: 

[30] The seminal authority with respect to abuse of process is R. v. 
O’Connor, [1995] 4 S.C.R. 411. L’Heureux-Dubé J., on behalf of a unanimous 
Court on this point, held that the common law doctrine of abuse of process 
was subsumed under the principles of fundamental justice guaranteed by s. 7 
of the Charter, except in rare cases where the Charter did not apply. Thus, in 
considering whether the judicial process has been abused, the analysis under 
the common law and the Charter now dovetail.  

[31] The most drastic and “ultimate” remedy for an abuse of process is a 
stay of proceedings. It is appropriate only in the “clearest of cases” where the 
prejudice to the accused’s right to make full answer and defence cannot be 
remedied or where irreparable prejudice would be caused to the integrity of 
the judicial system if the prosecution were continued: O’Connor, at para. 82; 
R. v. Jewitt, [1985] 2 S.C.R. 128, at para. 25. Whether the abuse of process 
occasions prejudice to the accused or to the integrity of the justice system, a 
stay of proceedings will only be appropriate when the following two criteria 
are met: 

a. The prejudice caused by the abuse in question will be 
manifested, perpetuated or aggravated through the conduct of 
the trial, or by its outcome; and 

b. No other remedy is reasonably capable of removing that 
prejudice. 

O’Connor, at para. 75. 

[32] Where uncertainty persists about whether the abuse is sufficient to 
warrant the drastic remedy of a stay, it will be appropriate for the trial judge to 
consider a third criterion by balancing the interests that would be served by 
the granting of a stay against the interest that society has in having a final 
decision on the merits: R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at 
para. 57. 
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[115] In O'Connor, the Court recognized two different types of s. 7 breaches within 

the context of the abuse of process stay of proceedings analysis: (i) proceedings 

where s. 7 breaches affect the fairness of the trial; and (ii) the residual category, 

unrelated to trial fairness, which addresses state misconduct that contravenes 

fundamental notions of justice which undermines the integrity of the judicial process:  

O'Connor at paragraph 73; R. v. Zarinchang, 2010 ONCA 286 at para. 57; R. v. 

Fortune, 2012 BCSC 2031 at para. 117; and U.S.A. v. Ranga, 2012 BCCA 81 at 

paras. 28-30. 

[116] Resort to the residual category of the abuse of process doctrine is designed 

to protect the integrity of the judicial process from state conduct that amounts to an 

affront to the community's basic sense of decency and fair play: R. v. Bains, 2010 

BCCA 178 at paras. 70-71.  

[117] The Ontario Court of Appeal decision in Zarinchang provides a succinct 

summary of the traditional balancing of interests that must take place when a court is 

called upon to ascertain whether the abuse in issue is sufficient to warrant a stay of 

proceedings. Zarinchang was a Crown appeal of the decision of a trial judge to stay 

proceedings against an accused on the ground that the judicial system failed to 

provide the accused with a bail hearing for 24 days after his arrest on charges that 

stemmed from a dispute between the accused and his girlfriend. The Crown appeal 

was allowed, the Court of Appeal finding the trial judge failed to balance the interests 

served by granting a stay against the public interest in a trial on the merits.  

[118] In allowing the appeal, the Court wrote as follows: 

[57] From the above cases in the Supreme Court, the following principles 
emerge: 

(1) There are two categories of cases that may attract a stay of 
proceedings. The first category implicates the fairness of an 
individual’s trial resulting from state misconduct. The second 
involves a residual category unrelated to the fairness of the 
trial, but involves state conduct that contravenes fundamental 
notions of justice, which undermines the integrity of the judicial 
process.  
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(2) In considering whether to grant a stay of proceedings under 
either of the above categories, the following criteria must be 
satisfied: 

(i) the prejudice caused by the abuse in question will be 
manifested, perpetuated or aggravated through the 
conduct of the trial, or by its outcome; it must be 
directed at prospective prejudice, not to redress past 
prejudice; and 

(ii) no other remedy is reasonably capable of removing 
that prejudice. 

(3) In cases in either of the above categories where there remains 
some uncertainty as to whether the abuse is sufficiently 
serious to create the prejudice to warrant a stay, there is a 
third criterion that the court may consider – the balancing of 
the interests in granting a stay against society’s interest in  
having a trial on the merits.  

[58] Where the residual category is engaged, a court will generally find it 
necessary to perform the balancing exercise referred to in the third criterion. 
When a stay is sought for a case on the basis of the residual category, there 
will not be a concern about continuing prejudice to the applicant by 
proceeding with the prosecution. Rather, the concern is for the integrity of the 
justice system. 

[59] When the problem giving rise to the stay application is systemic in 
nature, the reason a stay is ordered is to address the prejudice to the justice 
system from allowing the prosecution to proceed at the same time as the 
systemic problem, to which the accused was subjected, continues. In effect, a 
stay of the charge against an accused in the residual category of cases is the 
price the system pays to protect its integrity. 

[60] However, the “residual category” is not an opened-ended means for 
courts to address ongoing systemic problems. In some sense, an accused 
who is granted a stay under the residual category realizes a windfall. Thus, it 
is important to consider if the price of the stay of a charge against a particular 
accused is worth the gain. Does the advantage of staying the charges against 
this accused outweigh the interest in having the case decided on the merits?  
In answering that question, a court will almost inevitably have to engage in 
the type of balancing exercise that is referred to in the third criterion. It seems 
to us that a court will be required to look at the particulars of the case, the 
circumstances of the accused, the nature of the charges he or she faces, the 
interest of the victim and the broader interest of the community in having the 
particular charges disposed of on the merits. 

[61] Thus, in our view, a strong case can be made that courts should 
engage in the balancing exercise set out in the third criterion in most cases 
coming within the residual category. 

[119] In the case at bar, the parties agree that the Charter violations that have been 

found do not fall within the trial fairness category, and that accordingly, the analysis 
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of the issue occurs under the residual category of prejudice to the integrity of the 

judicial system.  

[120] With those principles in mind, I turn to their application to the factual matrix of 

this case. 

1. Will the Prejudice Caused by the Abuse be Manifested, 
Perpetuated, or Aggravated through to the Conduct of the 
Trial? 

[121] Mr. Moonie has been released from the custody of the APD and therefore it is 

unlikely that he himself will continue to experience the humiliation, embarrassment, 

and degrading and insensitive treatment that he experienced as a result of the 

APD's abusive treatment of him while in their cells and in being transported to court 

in soiled clothing. It remains speculative as to whether Mr. Moonie would experience 

that type of treatment again if convicted and re-incarcerated.  

[122] However, in "exceptional" or "relatively very rare" cases, the past misconduct 

may be "so egregious that the mere fact of going forward in light of it will be 

offensive": Ranga at para. 29, quoting from Canada v. Tobiass, [1997] 3 S.C.R. 391 

at para. 91. 

[123] In this case, the Crown acknowledges that the treatment that Mr. Moonie 

experienced was unsatisfactory but says the breaches will not be carried forward by 

continuing with the prosecution. Although community expectations may not have 

been met in the treatment afforded Mr. Moonie, argues the Crown, proceeding will 

not undermine the integrity of the judicial process. I must respectfully disagree.  

[124] This is one of those exceptional cases where the past misconduct is so 

egregious that going forward in light of it would be offensive.  

[125] I fully conveyed the extent and impact of the misconduct in my earlier 

discussion of the s. 7 breach. The affront to Mr. Moonie's human dignity was only 

compounded by the other breaches. Rather than repeating my findings, I will simply 

adopt that discussion into this analysis. 
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[126] Needless to say, the course of conduct that developed over the 17 hours of 

detention is far more egregious than the mere descriptor of being "simply shabbily 

treated by the state". It is appalling conduct that is an affront to human decency and 

falls far below any tolerable community standard. 

[127] In R. v. Mok, 2012 ONCJ 291, Justice West entered a stay of proceedings on 

charges related to impaired driving where an arrested and very intoxicated female 

accused was held in York Regional Police cells. The policy of the police involved 

videotaping and monitoring all detainees using the toilet regardless of lack of suicide 

risk. Justice West found, in the circumstances of that particular accused, that it was 

a highly intrusive invasion of privacy and a violation of her s. 8 Charter rights. In that 

case, the police indicated in evidence at the trial that their videotaping and live-

monitoring policy of bathroom use would continue for every detainee in their 

custody. Justice West found that the circumstances for Ms. Mok, and the likelihood 

of every detainee for the foreseeable future being subjected to the same degrading, 

humiliating, abhorrent, and demeaning invasion of privacy, had to be remedied so 

that no further breaches of detainees' s. 8 Charter rights continued to occur. A 

judicial stay of proceedings was entered in Mok largely because there was evidence 

that the violation would continue in the future for other detainees. This certainly is a 

distinguishing feature when contrasted with the circumstances of the case at bar. 

Nevertheless, I find Mok to be of assistance in addressing the s. 24(1) analysis. 

[128] In this case, the APD has, since Mr. Moonie’s detention at least had a 

wheelchair ramp installed for its loading bay and has acquired a wheelchair for the 

cells area. That is a start, but the fact of the matter remains that even carrying 

forward with this prosecution in the face of such appalling and insensitive conduct 

may leave a stain on the integrity of the judicial process. Again, the question is 

whether continuing the prosecution against Mr. Moonie in this circumstance would 

create prejudice to the system of justice that warrants the use of a stay: Zarinchang 

at para. 63. In the circumstances of this case, I find that it would. Any uncertainty on 

this question will be considered below in an assessment of the third criterion.  
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2. Is a Stay of Proceedings the Only Remedy Capable of 
Removing the Prejudice? 

[129] As I mentioned at the outset of this portion of the analysis addressing 

s. 24(1), I am proceeding on the basis that if my conclusion on s. 24(2) is found to be 

in error, then the exclusionary remedy would not be available to Mr. Moonie. No 

other potential remedies were advanced by either of the parties. The egregious 

nature of the s. 7 breach circumstances does not seem to be something that could 

necessarily be compensated through an award of damages as was done in 

Vancouver (City) v. Ward, 2010 SCC 27.  

[130] Mok appears to be the only case of any sort of factual similarity, and as 

counsel have noted, cases where a stay of proceedings is considered under the 

residual category of the abuse of process doctrine are rare.  

[131] But, in other circumstances where courts have entered stays under the 

residual category, the focus has been on the psychological impact on the accused of 

the treatment, such as in delay cases or the casual attitude of the police in failing to 

adhere to the need to have a detainee brought before a justice of the peace within 

24 hours of arrest. 

[132] Mr. Moonie did experience an element of psychological harm through the 17-

hour ordeal he experienced that resulted in significant embarrassment and 

humiliation, both in having no method by which to empty his catheter in a sanitary 

and clean manner, and at losing control over his bodily functions and then being 

required to remain in a soiled and unsanitary state while being transported to court 

for his bail hearing. Mr. Moonie would have had the indignity he suffered 

compounded by the fact that no doubt other detainees, sheriffs, court staff, and 

police officers would have seen him in his compromised state as he was shuttled 

between cells, the sheriff's van, back to cells, and eventually to court and the holding 

cells there. 

[133] Counsel for Mr. Moonie referred to a number of cases, including:  
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 R. v. Simpson, [1995] S.C.J. No. 12, aff’g [1993] N.J. No. 292 (N.F.S.C.T.D.) 
where a stay was determined to be the only suitable remedy for an accused 
detained longer than permitted by s. 503 of the Criminal Code, R.S.C. 1985, 
c. C-46, and in light of the casual attitude displayed by the constabulary in 
respect of the accused's detention;  

 R. v. Leontowich, 1999 BCPC 8, where a stay was determined to be the only 
suitable remedy for the cumulative effect of breaches that related to two 
arbitrary detentions and a denial of the right to counsel of choice in the 
context of an impaired driving charge;  

 R. v. Hergott, 2007 BCPC 34, where a stay of proceedings was entered on a 
charge of impaired driving due to a five-and-a-half-hour arbitrary detention 
used to teach the accused a lesson for perceived lack of cooperation with the 
police;  

 R. v. Jutras, [2007] O.J. No. 2396 (S.C.J.), where a stay of proceedings was 
entered on charges of impaired driving because of the cumulative effect of 
breaches that involved arbitrary detention, denial of the right to counsel, an 
unreasonable strip search and unreasonable delay of the trial; and  

 R. v. Manuel, 2012 ONCJ 392, where a stay of proceedings was entered on 
charges of impaired driving because of the cumulative effect of breaches that 
involved arbitrary detention for three days, a strip search, and a denial of the 
right to counsel. 

[134] In Manuel, the court noted the cumulative effect of the breaches and 

concluded that a stay of proceedings was the only remedy to ensure that the 

accused's experience was not repeated. 

[135] In this case, it has not been suggested that a suitable alternate remedy might 

be civil damages or a reduction in sentence if convicted. It is difficult to conceive how 

civil damages in the circumstances would suffice, and if convicted of some of the 

firearms counts, Mr. Moonie faces a mandatory minimum sentence of at least one 

year. I am unable to conclude that any remedy of a reduction of sentence would be 

available to Mr. Moonie in those circumstances. Accordingly, and absent the 

possibility of excluding the evidence pursuant to s. 24(2), a stay of proceedings is 

the only reasonable remedy to remove the prejudice in these circumstances. 
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3. The Balancing of Interests Requirement 

[136] As set out in Zarinchang at para. 60, judges hearing the residual category of 

abuse cases should engage in a balancing exercise involving balancing the interests 

of granting a stay against society's interest in having a trial on the merits. To that 

end, judges are directed to consider if the price of the stay of a charge against a 

particular accused is worth the gain. Essentially, does the advantage of staying the 

charges against this accused outweigh the interest in having the case decided on 

the merits?  In making such an assessment, the court should look to:  

… the particulars of the case, the circumstances of the accused, the nature of 
the charges he or she faces, the interest of the victim and the broader interest 
of the community in having the particular charges disposed of on the merits: 

Zarinchang at paragraph 60. 

[137] The circumstances of the case at bar, particularly when the cumulative effect 

of the breaches are factored together, displays a shockingly cavalier disregard of 

Mr. Moonie's vulnerable circumstances and a blatant disregard of his human dignity. 

His requests for accommodations, which were entirely reasonable and necessary, 

were ignored. The misconduct carried on over 17 hours. He was delivered into the 

custody of the Court in a soiled and unsanitary state in circumstances where the 

police had approximately two hours to ensure that further indignity did not occur by 

arranging for Mr. Moonie to have a change of clothes. 

[138] Despite the substantial public interest in having drugs and firearms charges 

resolved on their merits, the abhorrent and degrading manner in which the APD 

treated Mr. Moonie while he was in their custody and control, denying him any 

measure of control over his bodily functions, which resulted in a denial of his right to 

security of the person and to be treated with a measure of human dignity, would 

shock the conscience of right-thinking members of community fully informed of all 

the relevant circumstances and the values underlying the Charter.  

[139] The prejudice suffered by Mr. Moonie which is directly attributable to the s. 7 

breach is substantial and can only be remedied by resort to the most drastic remedy. 



R. v. Moonie Page 40 

[140] In the end, I am unable to see how the state misconduct in this case would 

not be viewed as anything other than conduct that would both shock the conscience 

of the community and be completely offensive to the community’s sense of decency 

and fair play. The negligence of the APD in their treatment of Mr. Moonie in ignoring 

his requests for accommodation for his bathroom supplies so that he could properly 

toilet himself is outrageous, egregious, and inexcusable. On the s. 7 breach alone, I 

would enter a stay of proceedings. The cumulative effect of the other two breaches 

added in only serves to reinforce my conclusion on this remedy. 

VI. CONCLUSION 

[141] I cannot help but make the following observation to put the seriousness of the 

s. 7 breach in perspective. I believe it is not inappropriate to take judicial notice of 

the fact that the events of this case occurred in 2007, some 20 years after Rick 

Hansen completed his Man-in-Motion World Tour, an event the facts of which are 

either: (i) so notorious or generally accepted as not to be the subject of debate 

among reasonable persons; or (ii) capable of immediate and accurate demonstration 

by resort to readily accessible sources of indisputable accuracy: R. v. Find, 2001 

SCC 32 at para. 48, and R. v. Spence, 2005 SCC 71. 

[142] Rick Hansen's Man-in-Motion tour was an event that lasted 26 months, 

spanned the globe, and repeatedly focused the world's attention on the numerous 

difficulties that physically disabled persons confined to a wheelchair encounter on a 

daily basis. Mr. Hansen's tour was inspired by the dream of creating an accessible 

and inclusive world and finding a cure for spinal cord injury. Moreover, the events in 

this case occurred more than 20 years after s. 15 of the Charter came into effect.  

[143] As a result of Mr. Hansen's courage and perseverance through the Man-in-

Motion World Tour, and as a result of s. 15 of the Charter coming into force in 1985 

and the jurisprudence that has developed with it, Canada has become a far more 

inclusive and accommodating place for people with all types of physical disabilities. 

Transportation systems have adapted for wheelchairs. Sidewalks and buildings have 

been altered to be “wheelchair accessible”. Businesses and all levels of government 
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embraced change to accommodate the needs of people with physical disabilities 

such as Mr. Moonie's condition. Somehow, though, the APD, insofar as the 

treatment it accorded to Mr. Moonie for the entirety of his detention is concerned, 

appears to be a place that time forgot.  

[144] Although some may characterize the APD's failure to think about and plan to 

accommodate Mr. Moonie's needs and physical condition as unwitting, I find it far 

more egregious than that. It was a wholesale failure from beginning to end that 

lasted not minutes but hours and occurred in the face of requests for 

accommodation. It is inexcusable in the twenty-first century. It cannot be 

countenanced in any way, shape, or form. The fact that the APD has made some 

accommodations by having a wheelchair in the cells and by renovating the prisoner 

loading bay area to include a wheelchair accessible ramp is commendable. 

However, it took this breach of Mr. Moonie's s. 7 rights and the abhorrent and 

humiliating treatment he experienced to precipitate these changes. With respect, 

that is deplorable. 

[145] Quite simply, the treatment Mr. Moonie experienced at the hands of the APD 

for in excess of 17 hours should never have happened in a developed democracy 

like Canada. 

[146] In the end result, I have found that Mr. Moonie's right to counsel as protected 

by s. 10(b) of the Charter was violated in that there was an unreasonable delay in 

permitting access to counsel in the face of Mr. Moonie's requests to contact his 

lawyer immediately. I have also found that there was a limited violation of s. 8 of the 

Charter with respect to the manner in which the search of the living room was 

conducted and how that aspect of Mr. Moonie's residence was left by the police after 

the search. Also included in the s. 8 violation is the manner in which the bed in the 

spare bedroom was left by the police after the search. 

[147] The most egregious breach I found was that Mr. Moonie's s. 7 Charter rights 

to liberty and security of the person were violated in the manner of and the treatment 

he received during his detention following his arrest both at the roadside and while in 
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the APD cells, that carried on through to his delivery to the custody of the court in his 

soiled clothes which he had been left to sit in for hours after his bathroom accident. 

[148] In order to protect the integrity of the judicial process notwithstanding the 

countervailing importance of the public interest in a trial on the merits of serious 

charges, I conclude that the balancing process weighs in favour of entering a judicial 

stay of proceeding on the Indictment pursuant to s. 24(1) of the Charter. Absent my 

finding that the evidence be excluded under s. 24(2), I would alternatively direct a 

judicial stay of proceedings be entered in this case. 

[149] Mr. Whiting? 

[150] MR. WHITING:  Yes, My Lady. The Crown rests its case with what of course 

is before the court, which is --  

[151] THE COURT:  Nothing. 

[152] MR. WHITING:  -- nothing. 

[153] THE COURT:  All right. Mr. Desbarats? 

[154] MR. DESBARATS:  Nothing to add, My Lady. 

[155] THE COURT:  All right. I take it, then, in those circumstances, an acquittal will 

be entered on all counts on the Indictment. 

“Ker J.” 


