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HIGH-SPEED RAIL AUTHORITY and HIGH-
SPEED PASSENGER TRAIN FINANCE 
COMMITTEE for the STATE OF CALIFORNIA, 
 
             Plaintiffs, 
v.            
               
ALL PERSONS INTERESTED IN THE MATTER 
OF THE VALIDITY OF THE AUTHORIZATION 
AND ISSUANCE OF GENERAL OBLIGATION 
BONDS TO BE ISSUED PURSUANT TO THE SAFE, 
RELIABLE, HIGH-SPEED PASSENGER TRAIN 
BOND ACT FOR THE 21ST CENTURY AND 
CERTAIN PROCEEDINGS AND MATTERS 
RELATED THERETO,  
 
             Defendants. 
 
 
KINGS COUNTY WATER DISTRICT, a California 
county water district, 
 
              Cross-Complainant, 
 
v. 
 
HIGH-SPEED RAIL AUTHORITY, aka 
CALIFORNIA HIGH-SPEED RAIL AUTHORITY, 
AND ALL PERSONS INTERESTED IN THE 
MATTER OF THE VALIDITY OF THE 
CONTRACT AWARD FOR THE DESIGN AND 
CONSTRUCTION OF CONSTRUCTION PACKAGE 
1 OF THE CALIFORNIA HIGH-SPEED RAIL 
PROJECT AND CERTAIN PROCEEDINGS AND 
MATTERS RELATED THERETO, 
 
               Cross-Defendants.                                
 
 

 
Case No.:  34-2013-00140689 
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Nature of Proceedings: 
 

 
MOTIONS TO DISMISS OR STRIKE CROSS-
COMPLAINT 

 
 
The following shall constitute the Court's tentative rulings on the motions of plaintiff and cross-

defendant High-Speed Rail Authority to dismiss or strike the cross-complaint of Kings County Water 
District.  The motions are set for hearing in Department 31 on Friday, November 22, 2013 at 9:00 a.m.  
The tentative rulings shall become the final rulings of the Court unless a party wishing to be heard so 
advises the Clerk of this Department no later than 4:00 p.m. on the court day preceding the hearing, and 
further advises the Clerk that such party has notified the other side of its intention to appear. 

 
In the event that a hearing is requested, oral argument shall be limited to no more than 20 minutes 

per side. 
 
Any party desiring an official record of this proceeding shall make arrangements for reporting 

services with the Clerk of the Department where the matter will be heard not later than 4:00 p.m. on the 
day before the hearing.  The fee is $30.00 for civil proceedings lasting under one hour, and $239.00 per 
half day of proceedings lasting more than one hour.  (Local Rule 1.12(B) and Government Code § 
68086.)  Payment is due at the time of the hearing. 

 
Motion to Dismiss: 
 
Plaintiff California High-Speed Rail Authority seeks an order dismissing the cross-complaint of 

the Kings County Water District.  The Authority makes the motion on the ground that the summons the 
District published to complete service of the cross-complaint pursuant to Code of Civil Procedure section 
861 was defective.  The summons stated a deadline for filing responsive pleadings that was three days 
short of the time required by Code of Civil Procedure section 861.1. 

 
In its opposition to the Authority’s motion to strike the cross-complaint, the District argues that it 

was not required to publish the summons for its cross-complaint under the rule stated in Coachella Valley 
Mosquito and Vector Control District v. City of Indio (2002) 101 Cal. App. 4th 12.  The District argues 
that the rule of the Coachella case moots the Authority’s motion to dismiss, and requests denial of the 
motion to dismiss on that basis. 

 
The District’s argument that the motion to dismiss is moot fails to persuade.  Coachella does state 

a broad rule that the summons for a cross-complaint in a validation action does not need to be published.  
(See, 101 Cal. App. 4th at 17.)  But the general principle is that “[t]he holding of a decision is limited by 
the facts of the case being decided, notwithstanding the use of overly broad language by the court in 
stating the issue before it or its holding or its reasoning.”  (See, People v. Jennings (2010) 50 Cal. 4th 616, 
684.)  Thus, it is necessary to examine the specific facts of the Coachella case to determine whether the 
rule stated in that case may apply here. 

 
The Coachella case arose out of a reverse validation action filed by a local water district against a 

city.  The reverse validation action challenged a city ordinance enlarging a redevelopment project area, 
asserting that the ordinance was invalid because the added area was not a predominantly urbanized area 
that was physically or economically blighted as required by the Community Redevelopment Law.   
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The water district published the summons for the reverse validation action as required by the 
validation statutes.  One of the defendants named in the reverse validation action was the Mosquito and 
Vector Control District.   

 
The Mosquito and Vector Control District filed a cross-complaint within the time for a response 

stated in the water district’s published summons.  The cross-complaint named the city and other parties as 
cross-defendants, and challenged the validity of the city’s ordinance on the same grounds asserted in the 
water district’s reverse validation complaint.  The Mosquito and Vector Control District served the cross-
complaint using the ordinary form of summons, not the published summons required by the validation 
statutes.  The appellate court’s opinion addressed the validity of the ordinary summons. 

 
Based on “the concerns of expediency, efficiency, and certainty underlying the validation 

statutes”, the appellate court reasoned that “[i]t would wholly contradict the validation scheme to make 
the same service and publication requirements apply to a cross-complaint as to the original reverse 
validation action”, and concluded that the cross-complaint was properly served by ordinary form of 
summons. (See, 101 Cal. App. 4th at 17.)  Ultimately, however, the appellate court also concluded that the 
cross-complaint was properly dismissed because the water district’s published summons for the reverse 
validation action was defective.  Thus, the appellate court reasoned, the trial court did not obtain 
jurisdiction over the reverse validation complaint or the related cross-complaint.  (See, 101 Cal. App. 4th 
at 18.) 

 
In light of the ultimate ruling dismissing the cross-complaint for lack of jurisdiction, the appellate 

court’s statement of a rule that summons for a cross-complaint in a validation action need not be 
published arguably is not the true holding of the case, because application of that rule is not necessary to 
the decision.  However, even if that rule is accepted as the holding of the court, the precise holding, read 
in light of the specific facts of the case, is that a cross-complaint in a validation action need not be 
published where the cross-complaint is filed within the time set for response to the original validation 
action, and where the cross-complaint addresses the same governmental action and raises the same claims 
as the original validation action.   

 
The facts of this case are entirely different.   
 
First, the Authority’s validation complaint and the District’s cross-complaint address different 

governmental actions taken at separate times.  The Authority’s complaint seeks to validate the High-
Speed Passenger Train Finance Committee’s determination that it was necessary and desirable to 
authorize the issuance of bonds to finance initial construction of the high-speed rail system.  This action 
was taken on March 18, 2013.  The District’s cross-complaint seeks to invalidate the Authority’s action 
awarding a construction contract for the first segment of the project.  This action was taken nearly three 
months later, on June 6, 2013.1  The issues raised by these two actions thus are not identical, as they were 
in the Coachella case. 

 
Second, in this case the District did not file its cross-complaint within the time stated in the 

published summons for response to the original validation complaint.  The Authority filed its validation 
action on March 19, 2013.  The published summons for the validation action required responsive 
pleadings to be filed by May 9, 2013.  The District did not file its cross-complaint until June 18, 2013.  
The District also filed its answer to the original validation complaint on June 18, 2013.  Thus, unlike the 
situation in the Coachella case, the District was a late arrival in the validation proceedings.  Moreover, it 
necessarily was a late arrival as to the cross-complaint, since it was asserting a different claim involving a 

                                                 
1 See, Cross-Complaint of Kings County Water District for Determination of Invalidity, ¶ 1. 
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separate governmental action that took place after the time to respond to the validation action had expired.  
This underscores the first point regarding the separate nature of the challenged governmental actions. 

 
Given these significant factual differences, the Court concludes that the District’s cross-complaint 

constituted a separate reverse validation action, rather than an integral part of the original validation 
action, as was the case in Coachella.  Thus, the principle stated in the Coachella case does not control on 
the facts present here.  Accordingly, the Court finds that the District was not exempt from the requirement 
that it publish the summons for its cross-complaint as required in the validation statutes.  The motion to 
dismiss accordingly is not moot. 

 
With regard to the merits of the motion to dismiss, the District concedes that the published 

summons for its cross-complaint stated a response date that was three days short (June 12 instead of June 
15).  Given this defect in the published summons, the cross-complaint is subject to mandatory dismissal 
unless the District can show good cause for its failure to comply with the validation statutes.  (See, Katz v. 
Campbell Union High School District (2006) 144 Cal. App. 4th 1024, 1031; Code of Civil Procedure 
section 863.)   

 
If good cause is found, the court has the authority to grant leave to modify and republish the 

summons.  (See, City of Ontario v. Superior Court (1970) 2 Cal. 3rd 335, 346-348.) 
 
The District attempts to show that there was good cause for this defect through the declaration of 

its counsel, Raymond L. Carlson.  Based on this declaration, the District contends that the facts of this 
case are similar to the facts in Community Youth Athletic Center v. City of National City (2009) 170 Cal. 
App. 4th 416, in which the Fourth District Court of Appeal found good cause to excuse the publication of 
a summons by a reverse validation plaintiff that also specified a response date that was three days short of 
the statutory requirement.   

 
In that case, the court stated that where the issue of good cause involves attorney error on a 

procedural matter, analysis should take into account the nature of the mistake or neglect, and whether 
counsel was otherwise diligent in presenting the claim.  Where the facts present “the scenario of an 
understandable procedural mistake”, and counsel is otherwise diligent, the court concluded that relief may 
be granted.  (See, 170 Cal. App. 4th at 431; Bettencourt v. Los Rios Community College District (1986) 42 
Cal. 3rd 270, 276.) 

 
The Court is not persuaded by the District’s contention that good cause should be found here.  

The facts of this case are significantly different from those in the Community Youth Athletic Center case, 
and do not present the scenario of an understandable procedural mistake by otherwise diligent counsel.   

 
In the Community Youth Athletic Center case, the reverse validation plaintiff encountered 

administrative difficulties and delay in obtaining the order of publication from the court at the outset 
(including the fact that the courts unexpectedly were closed during a wildfire emergency).  And then, after 
the order for publication was signed, plaintiff’s counsel learned that the chosen publication dates would 
not work, because the newspapers unilaterally and unexpectedly had changed their publication dates.  
These were events entirely outside the control of plaintiff’s counsel.  The error in the response date 
occurred when, in the confusion surrounding the last-minute changes to the publication order, plaintiff’s 
attorney failed to recognize that the response date listed in the summons was no longer correct and 
unwittingly failed to revise the response date in the revised order and summons.  The court found that the 
error was directly attributable to the administrative difficulties counsel encountered in obtaining an 
appropriate order of publication, that counsel otherwise had been diligent, and that the error should be 
excused.   
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In this case, by contrast, the District’s counsel did not encounter any unusual circumstances or 
difficulties in obtaining an order of publication for the summons on the cross-complaint.  Nor were there 
any unexpected and unilateral changes in newspaper publication dates that required last-minute changes 
in the order of publication.   

 
Instead, Mr. Carlson’s declaration shows only that he “anticipated” that publication would 

commence on July 12, 2013, without showing whether that anticipation had any reasonable basis.  Indeed, 
it appears that the August 12 response date was inserted on the summons before anyone in Mr. Carlson’s 
office contacted the newspapers to verify when the summons actually could be published.  And then when 
Mr. Carlson’s assistant did contact the newspapers and learned that there was a time lag before the 
summons could be published, Mr. Carlson (as he candidly admits) simply forgot to ensure that the August 
12 response date was changed to reflect that lag in publication.  The error thus was not the product of a 
chain of unfortunate circumstances beyond counsel’s control and the understandable confusion that comes 
with them, as was the case in Community Youth Athletic Center.  It was simply an error, with no real 
excuse.   

 
Even if counsel otherwise was diligent in presenting the claims raised by the District’s cross-

complaint, the nature of the error in this case precludes relief.  (See, Ambrose v. Michelin North America, 
Inc. (2005) 134 Cal. App. 4th 1350, 1354-1356: inadvertently failing to include an essential request for 
continuance and an accompanying affidavit in an opposition to a summary judgment motion, with no 
explanation such as problems with office machinery or an error by clerical staff, is not “excusable 
neglect” for the purposes of granting relief under Code of Civil Procedure section 473.)   

 
The District argues that Code of Civil Procedure section 866 should prevent dismissal in this 

case.  The statute provides: “The court hearing the action shall disregard any error, irregularity, or 
omission which does not affect the substantial rights of the parties.”   

 
In the Community Youth Athletic Center case, the appellate court stated that the policy of this 

section applies not only to the merits of the complaint, but also to the procedures for obtaining 
jurisdiction to resolve the merits.2  The court found support in Section 866 for a “broader interpretation of 
the good cause for relief provision of section 863, than the trial court or the City would allow.” (See, 170 
Cal. App. 4th at 431.) 

 
Even assuming that Section 866 applies to this motion to dismiss and permits a broad 

interpretation of the good cause for relief provision of Section 863, it cannot be read as permitting an 
inexcusable error of counsel to serve as good cause.  Such a reading would render the dismissal 
provisions of Section 863 essentially meaningless by setting a very low standard of good cause.   Even the 
court in the Community Youth Athletic Center case recognized that a three-day shortage in the response 
date in a published summons is a jurisdictional defect, not one that may be considered minor or 
inconsequential.  (See, 170 Cal. App. 4th at 429 and 431.)  The court thus recognized that such a 
jurisdictional defect does affect the substantial rights of the parties. 

 
In any event, the District’s showing does not satisfy even the “broader interpretation” of the good 

cause for relief provision of Section 863.  Nothing in the Community Youth Athletic Center suggests that 
the kind of error that occurred here would qualify.  The Court therefore concludes that Section 866 does 
not preclude dismissal in this case. 

 

                                                 
2 In reaching this conclusion, the court noted that the court in Katz v. Campbell Union High School District 
disagreed.  (See, 144 Cal. App. 4th at 1034, footnote 4.)  
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For the reasons stated above, the Court finds that the District has not established that there was 
good cause for its failure to comply with the validation statutes.  Absent good cause, the cross-complaint 
must be dismissed as provided in Code of Civil Procedure section 863.  The Authority’s motion to 
dismiss the District’s cross-complaint is therefore granted. 

 
Motion to Strike: 
 
The Authority also has made a motion to strike the District’s cross-complaint on the ground that 

the cross-complaint involves a different matter than the validation action and thus is procedurally 
improper under the validation statutes. 

 
The Court’s ruling on the motion to dismiss the cross-complaint renders the motion to strike 

moot.  The Court accordingly makes no ruling on the motion to strike. 
      
 
////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////////// 
 
In the event that the tentative ruling becomes the final ruling of the Court, the final ruling shall be 

confirmed by minute order.  In accordance with Local Rules 2.07 and 2.15, counsel for the Authority is 
directed to prepare a formal order dismissing the cross-complaint; submit the order to opposing counsel 
for approval as to form in accordance with Rule of Court 3.1312(a); and thereafter submit the order to the 
Court for signature and filing in accordance with Rule of Court 3.1312(b).   
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