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0SOAH DOCKET NO. 503—11—1669.MD 

TEXAS MEDICAL BOARD, § BEFORE THE STATE OFFICE 
Petitioner, §

§ 
V. § OF

§ 
STANISLAW R. BURZYNSKI, M.D. § 

Respondent § ADMINISTRATIVE HEARINGS 

ORDER NO. 12 
RULING ON RESPONDENT’S MOTION FOR SUMMARY DISPOSITION, 

STAFF’S SPECIAL EXCEPTIONS, AND 
MEMORIALIZING PARTIES’ STIPULATION OF FACTS 

Respondent ’s Motion for Summary Disposition 

On April 3, 2012, the administrative law judges (ALJ s) heard oral argument on the 

Consolidated Motion for Dismissal and Summary Disposition (Motion) filed by 

Stanislaw R. Burzynski, M.D., Respondent. The Motion is GRANTED IN PART. 

Staff alleged in its First Amended Complaint (Complaint) that Dr. Burzynski violated elements 

ofthe standard of care established in the Medical Practice Act (Act), Tex. Occ. Code, Title 3, Subtitle 3. 

Staff alleged that Dr. Burzinski had committed the violations through his: (1) own actions; (2) status as 

the owner of a clinic (Clinic) at which patients were treated; (3) status as employer of physicians at his 

Clinic, who allegedly individually engaged in violations ofthe Act; and (4) advice to or consultations 

with these other physicians. 

On February 23, 2012, Dr. Burzynski filed his Motion in which he challenged the authority of 

Staif to rely on the doctrine of vicarious liability to impose liability on him for the alleged actions of 

other licensed physicians. On March 7, 2012, Staff of the Texas Medical Board 

(Staff/Board), Petitioner, filed its Response. Staff asserted that vicarious liability may be used to 

impose liability on a physician, in keeping with the holding in the 1977 Texas Supreme Court opinion, 

Sporger v. Worley Hospital, 547 S.W.2d 582, 585 (Tex. 1977). According to Staff, the Court had 

"recognized vicarious liability and the doctrine of respondeat superior applicable to physicians in cases 

in which it was warranted." Also according to Staff; the case determined that:
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A physician is liable not only for his or her own negligence that proximately causes 
injury, but also, under the doctrine of respondeat superior and the rules of agency, for 

injury done to a patient through the want of proper skill and care in his or her 

employees, borrowed servants, or agents. 

Block quote included in Staff` s Response at 6. 

In oral argument, Dr. Burzynski’s counsel asserted that not a single case in American 

jurisprudence, including that of Texas, supports the use of vicarious liability as a means of imposing 

administrative liability on a physician for the acts of another licensed physician. The polarity ofthe 

parties’ positions about the state ofthe law could not have been more clearly stated. 

Contrary to Staff s citation, the holding in Sporger v. Worley H ospitol does not include the 
language quoted in Staff’ s Response, nor does the case stand for the proposition asserted. Instead, the 

Texas Supreme Court used the case to announce that Texas would no longer recognize ‘°the captain of 

the ship" doctrine by which a surgeon’s mere presence in an operating room would make the surgeon 

liable as a matter of law for the negligence ofthe hospital’s nurses. 547 S.W.2d at 585. In addition, the 

Court also acknowledged that Texas law would continue to recognize that "[o]perating surgeons and 

hospitals are subject to the principles of agency law which apply to others." lo'. Although the holding 

does not restrict the use of vicarious liability in some situations involving physicians, the holding does 

not: (l) address the civil liability of licensed physicians other than surgeons working in operating room 

settings, or (2) stand for the proposition that the actions of a licensed physician may create 

administrative liability for the license of another physician. Although the doctrine of 

administrative vicarious liability may exist in some form in Texas law in some other source, the holding 

in Sporger v. Worley H ospitol is not it. 

The ALJ s asked Staff to provide citation to a statute, rule, prior Board decision, or published 

Board policy that reflects the use of a doctrine of administrative vicarious liability in the mamier 

asserted in the Complaint. Counsel for Staff admitted that he knew of none. 

The fundamental principle of administrative law is that an agency’s power to make law is 

wholly dependent upon a valid statutory grant. As the Texas Supreme Court has held:
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. . . when the Legislature expressly confers a power on an agency, it also impliedly 
intends that the agency have whatever powers are reasonably necessary to fulfill its 

express functions or duties. An agency may not, however, exercise what is effectivelya 
new power, or a power contradictory to the statute, on the theory that such a power is 
expedient for administrative purposes. Moreover, we consider the agency’s 

interpretation of its own powers only if that interpretation is reasonable and not 
inconsistent with the statute. 

Pub. Util. Comm ’n v. City Pub. Serv. Bd. 0fScm Ante:/iic, 53 S.W.3d 310, 316 (Tex. 2001). 

In issuing a PFD, an ALJ is required to make conclusions of law. Tex. Gov’t 

Code § 2003.042(a)(6). The source ofthe law upon which an ALJ may rely includes the constitutions 

ofthe United States and Texas, state and federal statutes, rules and regulations, and relevant case law. 1 

Tex. Admin. Code (TAC) § 15 5 . $(4). If a party proposes that an ALJ rely on an agency’s policy, then 

the party has the burden of authenticating the policy and showing it to be applicable to a factual or legal 

issue in the case. l TAC § l55.4l9(a). 

In this case, Staff is asserting a new theory of law by which a physician may be found in 

violation ofthe Act and potentially subjected to discipline by the Board. Unless that theory obtains the 

force of law through a means recognized in SOAH’s rules of procedure, the ALJs will not consider 

evidence of Dr. Burzynski’s alleged violations based on administrative vicarious liability. 

Accordingly, we grant Dr. Burzynski’s Motion to the extent that Staff alleges that violations of 

the Act by other physicians may be imputed to Dr. Burzynski for the purpose of finding him in violation 

ofthe Act under the doctrine of vicarious liability. 

Sieyjws SpeciaiExcepii0i1s I0 Dr. Burzynski ’s Pleadings 

On February 28, 2012, Staff filed Special Exceptions to Respondent’s Pleadings (Special 

Exceptions). For each, Staff asked that the ALJ s enter an order sustaining the exceptions, 

striking the offending language, and giving Dr. Burzynski the opportunity to amend his pleadings. On 

March 9, 2012, Dr. Burzynski filed his response. Our rulings follow:
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1. Staff challenged Dr. Burzynsl<i’s answer to the Complaint because it " . . . goes well 

beyond the stated purpose of T.R.C.P. 45 and attempts to present evidence and argue the merits of his 

case....” The challenge is DENIED. Dr. Burzynsl<i’s presentation of a plain and concise defense 

using factual allegations and legal defenses is not beyond the limits of SOAH’s procedural rules. The 

ALJ s will consider the pa1ties’ evidence when it is presented and will rule on the merits ofthe case based 

on the law and the facts admitted in the record. 

2. Staff challenged Dr. Burzynsl<i’s inclusion in his answer of materials any references to 

the materials given to Respondent by Staff in the Informal Settlement Conference (ISC). The basis for 

Sta1f’ s challenge was the language of Act § 164.007(c), making all ofthe investigative information in 

the possession ofthe Board 

. . . privileged and confidential and is not subject to discovery, subpoena, or other means 

of legal compulsion for release to anyone other than the board or its employees or agents 

involved in discipline of a license holder. 

The challenge is DENIED. If Staff discloses information to a physician in an ISC, then the 

physician who is the subject ofthe investigation is not precluded by law from using the information in 

his or her defense. The privilege and confidentiality associated with the information relates to the 

Board’s authority to protect the information from production to unpermitted persons. No production of 

the ISC information has been sought in this proceeding. 

3. As part of its Special Exceptions, Staffasserted that jurisdictional challenges raised by 

Dr. Burzynski were beyond the scope ofthe ALJs’ authority. In his Answer, Dr. Burzynski challenged 

the Board’s statutory authority to Hle the Complaint because the Board allegedly had failed to comply 

with: (1) the laws governing the conduct of ISCs, Act § 164.003 and 22 TAC § 187.18(n), and (2) the 

Board’s statutory duty to give the Respondent notice and the opportunity to show compliance, Tex. 

Gov’t Code § 2001.054(c). Dr. Burzynsl·;i’s challenges are DENIED. We decline to require that 

Dr. Burzynski amend his pleadings. 

An ALJ has the authority to require notice of a SOAH hearing under 1 TAC § 155.401 and Tex. 

Gov’t Code §§ 2001.051 and 2001.052. The ALJ s have no authority to determine whether the Board
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complied with the laws goveming ISCs or other matters before the Board referred the matter to SOAH. 

Rect v. State 0fTexas, 297 S.W.3d 379, 385 (Tex. App.—Austin, no pet.) 

Stzputcztterzs 

At the hearing on April 3, 2012, the parties stipulated to the following matters. References 

in the stipulations to exhibits are attached to the proposed stipulations filed by Dr. Burzynski on 

March 3, 2012, and are incorporated by reference: 

1. Respondent, Dr. Stanislaw R. Burzynski is the owner ofthe outpatient cancer clinic where the 

two patients who are the subject of this SOAH proceeding were treated (hereinafter referred to 
as the "Clinic). (d/b/a form attached as Exhibit "C”). 

2. The Clinic’s signage, forms and other internal and external papeivvork use a variety of 
interchangeable names to identify the clinic, including "Stanislaw R. Burzynski, M.D., Ph.D," 

(A, 15, B, 1), "SR Burzynsl<i" [with and without MD, PhD] (A, 64, 240, B, 8,14) "Burzynsl<i 
Clinic” (A 256), "Stanislaw R. Burzynski, M.D. Ph.D, Intemal Medicine" (A, 43). 

3. Dr. Burzynski is listed in some forms as the "Chief Physician." (A, 6, B, 23). 

4. The Clinic employs physicians to treat the Clinic’s patients. (Exhibits "D" and "E," copies of 
the employment agreements of two of the physicians who were the treating physicians of the 
patients involved in this proceeding.) 

PatientA 

5. All ofthe Clinic’s medical records for this patient have in the letterhead or at the top ofthe Hrst 

page ofthe medical form, one ofthe Clinic designations set forth in number 2, supra, oftentimes 
with the Clinic’s address undemeath such designation. (Id.). 

6. On May 29, 2008, Patient A presented to the Clinic with stage 4 triple negative breast cancer, 
metastatic to the brain, liver and lung. (A, 240-243). 

7. There is no evidence in the medical records or any other evidence that Patient A presented to 
Respondent personally, or that Respondent met Patient A when she presented to the Clinic on 
May, 29, 2008. (Exhibit A). 

8. On May 29, 2008, a histoiy and physical was performed and recorded by Burzynski Clinic 

Texas licensed physician, Dr. Aithur Austin. (A, 240-243).
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9. On May 30, 2008, Clinic physician! employee Dr. Alexander Marquis started seeing PatientA 
(A, 256) and signed most of the subsequent medical notes during the time the patient was in 
Houston and was treated at the Clinic (A, 250,251, 254, 255, 256). 

10. The patient was treated at the Clinic until June 16, 2008, when she was discharged to return to 
her home. (A 6-8). 

11. The patient remained on the Clinic treatment plan until August 5, 2008 (A, 244). 

12. The following notes were signed by Burzynski Clinic covering physician Robert Weaver: 
progress notes dated 6/ 13, 6/ 14 and 6/ 16 (A, 248, 249), discharge summary dated 6/16/08 (A, 
6-8) discharge note to patient dated June 16, 2008 (A, 272). 

13. [No stipulation.] 

14. Between May 29, 2008, and the date the patient was discharged and advised to return to her 
home in Kansas on June 16, 2008, she was issued a prescriptions for and in fact received 
various cancer medications. (A, 43-63). 

15. Each prescription was signed by Dr. Alexander Marquis. (Id.). 

16. [No stipulation.] 

17. [No stipulation.] 

18. [No stipulation.] 

19. [No stipulation.] 

20. [No stipulation.] 

21. Patient A signed informed consent form for each drug prescribed to her by her treating 
physician. In the informed consent forms, Respondent is listed as the person in charge ofthe 

treatment and the person who the patient can contact if there is a problem with the treatment or 
to report side elfects. (A, 15-37). 

PatientB 

22. All ofthe clinic’s medical records for this patient have in the letterhead or at the top of Hrst page 

of the form one of the Clinic designations set forth in number 2, supra, oftentimes with the 
Clinic’s address underneath such designation. (Exhibit B). 

23. The patient presented to the Clinic on March 27, 2003. (B, 14-17).
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24. |Dr. Robert Lewyywhe holds a Texas license to practice 
medicine and is board certified in medical oncology (B, 14-17). 

25. A history and physical was performed and recorded by 
Dr. Robert Lewy. (B, 14-18). 

26. [No stipulation.] 

27. Patient B declined to take chemotherapy but agreed to be treated with PB. (B, 17). 

28. Patient B stayed in Houston and visited the Clinic from March, 27, 2003 until April, 3, 2003, 
when she was discharged to return home by Dr. Lewy (B, 23-24). 

29. There is no evidence in the medical records or any other evidence that Dr. Burzynski ever met 
Patient B. (B, 1-51). 

30. Dr. Burzynski was out of the country during the entire time this patient was evaluated and 
treated at the Clinic. (Respondent’s flight itinerary is attached as Exhibit "F”.) 

31. [No stipulation.] 

32. The patient continued to take PB capsules until mid-April 2004 under the direction of Dr. Lewy 
and Patient’s B local oncologist, Dr. J. Klaret. (course of treatment, B, 25-51, termination of 
treatment B, 50-51, references to local oncologist, progress notes dated 9/9f03, 9/24f03, 

9/26/03,10/9/03, B, 39-40). 

33. [No stipulation.] 

34. [No stipulation.] 

3 5. [No stipulation.] 

SIGNED April 4, 2012. 

PAUL D. KEEPER 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARING-S 

J |SUMNIERHAYS
l 

AD " `SRTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATWVE HEARINGS
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