
STATE OF NEW MEXICO
DOÑA ANA COUNTY
THIRD JUDICIAL DISTRICT COURT

NEW MEXICO IN DEPTH, a New Mexico
Corporation, and LAS CRUCES SUN NEWS,
a DBA of New Mexico-Texas Medianews Group, Inc.,

Plaintiffs,

v.          Case No. D-307-cv-2013-02025

NEW MEXICO HUMAN SERVICES DEPARTMENT,

Defendant.

DEFENDANT'S BRIEF CONCERNING THE PROTECTION OF DOCUMENTS
UNDER THE INSPECTION OF PUBLIC RECORDS ACT

Plaintiffs seek disclosure pursuant to the Inspection of Public Records Act, NMSA 1978, 

§§ 14-2-1, et seq. (“IPRA”), of information protected by both the law enforcement exception and 

federal law.  Because Plaintiffs are not entitled to the documents made the subject of this action, 

the Court should deny their requested relief.

BACKGROUND

On June 25, 2013, Plaintiff New Mexico In Depth sent an IPRA request to the Human 

Services Department seeking to inspect an audit report completed by Public Consulting Group, 

Inc.  Plaintiff Las Cruces Sun News made its request for the same material on August 5, 2013. 

That report, referred to below as “the PCG audit report,” contained the results of an audit PCG 

had conducted of fifteen behavioral health providers in New Mexico.  PCG performed the audit 

pursuant to a contract with HSD.

HSD provided portions of the report to both Plaintiffs – to New Mexico In Depth on July 

8, 2013 and to the Las Cruces Sun News on August 19, 2013, but withheld a substantial volume 

DEFENDANT'S BRIEF CONCERNING THE PROTECTION OF DOCUMENTS

UNDER THE INSPECTION OF PUBLIC RECORDS ACT   – Page 1 of 11



of material on the basis of the law enforcement exception found in NMSA 1978, § 14-2-1(A)(4). 

HSD withheld the report at the request of the Attorney General's Office, which is conducting its 

own investigation to determine whether any of the providers audited by PCG have committed 

Medicaid fraud.

As the Court  is  aware,  both HSD and the AGO have been sued in the First  Judicial  

District concerning production of the PCG audit report.  In that action, and in an effort to provide 

as much of the requested information as possible, the AGO undertook a review of the PCG audit 

report to determine if disclosure of any previously withheld information could be accomplished 

without posing a serious threat to its ongoing criminal investigation.  As a result of that review, 

HSD voluntarily produced to Plaintiffs, on October 21, 2013, 58 pages of material, including 

some redactions, that had not yet been produced.1  HSD (and the AGO) believe that the material 

is  subject  to  the law enforcement  exception,  but  produced it  after  the AGO determined that 

public dissemination of those pages would not unduly interfere with its criminal investigation.

HSD continues, however, to withhold the specific, detailed findings the PCG audit report 

made concerning each of the fifteen providers subject to  the audit.   Those findings  identify 

witnesses,  specific  compliance  issues,  and  the  specific  methodology  by  which  the  audit 

investigated  potential  issues,  including  possible  Medicaid  fraud.   Those  specific  findings 

comprise, in terms of total pages, the bulk of the PCG audit report.

ARGUMENT AND AUTHORITY

The information withheld by the AGO and HSD is shielded from disclosure under both 

the  law enforcement  exception  found in NMSA 1978,  § 14-2-1(A)(4)  and the  “as otherwise 

1  HSD does not, by making this production, admit in any way that the initial decision to withhold it violated IPRA.  
An agency may voluntarily produce information otherwise properly excepted from disclosure.
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provided by law” exception, found in NMSA 1978, § 14-2-1(A)(8).  Each is discussed separately 

below.

I. THE INFORMATION WITHHELD FROM INSPECTION FALLS WITHIN THE 
LAW ENFORCEMENT EXCEPTION.

IPRA's public policy is, as a general matter, to ensure the greatest  possible access to 

public documents.  That public policy is, however, tempered by competing considerations that 

find expression in the eight exceptions to public disclosure set forth in the statute.  Primarily at 

issue  here  is  the  law  enforcement  exception,  found  in  NMSA 1978,  § 14-2-1(A)(4).   That 

provision reads, in its entirety:

A. Every person has a right to inspect public records of this state except:

* * *

(4) law enforcement records that reveal confidential sources, methods, 
information,  or  individuals  accused  but  not  charged  with  a  crime.   Law 
enforcement  records  include  evidence  in  any  form  received  or  compiled  in 
connection with a criminal investigation or prosecution by a law enforcement or 
prosecuting  agency;  including  inactive  matters  or  closed  investigations  to  the 
extent that they contain the information listed in this paragraph[.]

As  the  California  Court  of  Appeals  recognized  in  analyzing  the  law  enforcement 

exception to the California Public Records Act:

The reasons for this law enforcement investigation exemption are obvious.  The 
exemption protects  witnesses,  victims,  and investigators,  secures  evidence and 
investigative  techniques,  encourages  candor,  recognizes  the  rawness  and 
sensitivity  of  information in  criminal  investigations,  and in  effect  makes  such 
investigations possible.

Dixon v. Superior Court of El Dorado County, 170 Cal. App. 4th 1271,1276 (Cal. App. 2009).

Here, the PCG audit report (including those portions that HSD has voluntarily produced) 

falls within the exception.  The Court should thus deny Plaintiffs their requested relief.
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A. The  Law Enforcement  Exception  Protects  the  Information  the  Exception 
Describes Without Regard to Its Source.

The  starting  point  in  the  Court's  inquiry  concerning  the  application  of  the  law 

enforcement  exception here  is  a  determination  of  the  extent  to  which  that  exception  covers 

information  that  a  law enforcement  agency  receives  from an  outside  source  as  opposed  to 

information that is generated by the agency itself.  There are two layers of this analysis.  First, is  

information held by HSD subject to the exception if HSD is not a law enforcement agency? 

Second, can the PCG audit report ever be covered by the law enforcement agency when PCG is a 

private entity?

The question of whether HSD is a law enforcement agency in this context is subject to 

some debate.  There is no New Mexico case on point.  Defendant submits that the Court should 

be guided by the persuasive analysis found in  Griffith Laboratories U.S.A. v. Metro. Sanitary  

Dist.  of  Chicago,  522  N.E.2d  744  (Ill.  App.  1988).   In  Griffith,  the  court  applied  the  law 

enforcement exception of the Illinois Freedom of Information Act to a sanitation district that was 

responsible for “collection, treatment and disposal of sewage in the Chicago metropolitan area, 

as well as enforcement of State and Federal water pollution laws.”  Id. at 745.  That enforcement 

consisted of an audit system by which the District determined whether its users had accurately 

reported the volume and type of wastes those users discharged.  Id.  The District did not have the 

power to criminally prosecute anyone or anything.

The Illinois Court of Appeals nonetheless determined that the District's audit reports were 

shielded from disclosure pursuant to the Illinois law enforcement exception:

In order to compel compliance with the requirements of the self-reporting system, 
the  MSD monitors  the  user's  data  by  conducting  its  own sampling.   In  other 
words, it investigates to determine whether the user is meeting the requirements 
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of the ordinance, thereby compelling compliance with the self-reporting system. 
Using  this  reasoning,  we  believe  that  the  requested  records  are  properly 
considered investigatory records compiled for law enforcement purposes.

Griffith, 522 N.E.2d at 747.  In so holding, the court noted that “the essential task of the MSD in 

administering the User Charge Ordinance is not to prosecute violators, but rather to ensure an 

accurate determination of the user's bill by compelling compliance with the self-reporting system 

set up under the ordinance.”  Id.

HSD is similarly responsible for investigation and civil enforcement of violations of the 

Medicaid Fraud Act.  The Medicaid Fraud Act is undoubtedly a law, and the civil actions HSD 

brings under that Act are likewise undoubtedly enforcement proceedings.  Defendant submits 

that “law enforcement records that reveal confidential sources, methods, [or] information” need 

not be construed to limit the application of Section 14-2-1(A)(4) to only criminal matters.2  The 

public policy underlying the exception carries as much force in the civil enforcement context as 

it  does  in  the  criminal  context.   In  either  case,  the  enforcement  agency  needs  candor from 

witnesses  and  to  ensure  that  there  is  no  public  dissemination  of  information  that  would 

jeopardize either the investigation or the enforcement action itself.

Ultimately, however, it does not matter whether HSD is a law enforcement agency for 

purposes  of  civil  Medicaid  fraud  enforcement,  because  Section  14-2-1(A)(4)  must  cover 

information that comes to a law enforcement agency from a third party.  On its face, Section 14-

2-1(A)(4) plainly contemplates the protection of information that is not generated by the law 

enforcement  agency itself.   Not only does it  refer to “confidential  sources,”  but it  expressly 

includes  within  its  ambit  “evidence in  any form  received or  compiled in  connection  with a 

2  As described  by  the  Griffith court,  the  Illinois  law enforcement  exception  exempts  “[investigatory]  records 
compiled for State or local administrative law enforcement purposes.”  Griffith, 522 N.E.2d at 745 (brackets in 
original).  Though the language of Section 14-2-1(A)(4) is somewhat different, the conclusion need not be.
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criminal investigation” (emphasis added).  Evidence received by a law enforcement agency is 

obviously not information that the agency generated itself.

The withheld portions of the PCG audit report are precisely that – evidence in connection 

with the AGO's criminal investigation that it received from an outside source.  The undeniable 

fact that PCG is not a law enforcement agency is irrelevant.  It provided information to HSD 

which was then, in turn, referred to the AGO for the express purpose of furthering a criminal 

investigation by the AGO's Medicaid Fraud Division.  The law enforcement exception exists to 

protect the integrity and effectiveness of such investigations, and requiring the disclosure of this 

information because it came initially from a third party reads at least a portion of Section 14-2-

1(A)(4)  entirely  out  of  New  Mexico  law.   Law  enforcement  agencies  routinely  begin 

investigations on the basis of information provided by the public, and that information is exempt 

from disclosure.

The logic for this construction is not difficult to discern: what makes information “law 

enforcement” information lies in the nature of the information itself, not in the identify of the  

person holding it.  When applying the law enforcement exception of the Florida Public Records 

Act,  the courts  of Florida  have recognized this  important  fact.   In  City of  Riviera  Beach v.  

Barfield, 642 So.2d 1135 (Fla. App. 1994), the court was “presented with the question of whether 

active police criminal investigative records maintain their exempt status under the Florida Public 

Records  Act  when  the  records  are  shared  with  another  criminal  justice  agency  during  the 

pendency of the investigation.”  Id. at 1136.  The court ultimately held that they were:

We conclude that when a criminal justice agency transfers protected information 
to another criminal justice agency, the information retains its exempt status.  We 
believe that such a conclusion fosters the underlying purpose of section 119.07(3)
(d),  which  is  to  prevent  premature  public disclosure  of  criminal  investigative 
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information since disclosure could impede an ongoing investigation or allow a 
suspect to avoid apprehension or escape detection.

Id. at  1137 (emphasis  in  original).   The court  continued:  “In determining whether or not  to 

compel disclosure of active criminal investigative or intelligence information, the primary focus 

must be on the statutory classification of the  information sought rather than upon in whose 

hands the information rests.”  Id. (emphasis added.)3

Defendant submits that this Court should reach a similar conclusion here.  What renders 

the PCG audit report confidential is not that the AGO holds the document, but that the substance 

of  the  document  contains  “confidential  sources,  methods,  information”  and  “evidence  .  .  . 

received or compiled in connection with a criminal investigation.”  It cannot be the case that 

otherwise protected information loses that protection because it originated outside of the AGO. 

The touchstone of the inquiry is the nature of the information, not the nature of either the agency 

that holds the information or the entity that generated it.

To  require  public  disclosure  of  such  information  would  fatally  undermine  the  law 

enforcement  exception,  as  it  would  unduly  interfere  with  the  AGO's  ongoing  criminal 

investigation.4  Though the Court will conduct an  in camera review to determine whether the 

redactions  in  this  case  were appropriate,  there can be  little  doubt  that,  in  the  first  instance, 

Section  14-2-1(A)(4)  extends  to  information  used  by  the  AGO  in  its  ongoing  criminal 

investigation, regardless of the source.

3  The Florida Supreme Court  adopted this reasoning in  Ragsdale v.  Florida,  720 So.2d 203, 205 (Fla. 1998), 
holding that “the applicability of a particular exemption is determined by the document being withheld, not by the 
identity of the agency possessing the record.”

4  See also Dixon, 170 Cal. App. 4th at 1274 (holding that a coroner's report was an exempted law enforcement 
document – even though the coroner was not listed in the pertinent provision as a law enforcement agent – where the  
report was used in a homicide investigation).
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B. The  Redacted  Portions  of  the  PCG  Audit  Report  Constitute  Evidence 
Received in Connection with a Criminal Investigation.

As the Court will see in conducting its review, the portions of the PCG audit report that 

have been withheld reveal confidential sources, methods, and information.  Those pages identify 

potential witnesses to any Medicaid fraud committed by any of the fifteen providers and also 

describe  with  particularity  the  methodology  employed  in  the  audit  –  a  methodology  that  is 

potentially  important  to  the  AGO's  investigation  and  possible  prosecution:  making  that 

methodology public, and therefore available to the service providers, creates an opportunity to 

cover tracks through the alteration or destruction of key records.

The  pages  also  contain  confidential  information,  namely  the  specific  audit  findings 

detailing  the  problems  found  with  each  provider  and  specific  dollar  amounts  of  possible 

fraudulent billing to Medicaid.  Once again, making that information available to the targets of 

the  investigation  provides  too  great  an  opportunity  for  the  cleansing  of  records  that  would 

otherwise lead to criminal culpability.

Equally importantly, the PCG audit report is “evidence . . .  received . . . in connection 

with a criminal investigation.”  NMSA 1978,  § 14-2-1(A)(4).  The evidence in the PCG audit 

report of overbilling and other fraudulent practices is precisely the kind of information protected 

from disclosure by the second sentence of Section 14-2-12(A)(4).  The reasons it should remain 

confidential should be self-evident.

C. It Is Not Possible to Apply Targeted Redactions to the Withheld Material.

Finally,  there is  simply no way to meaningfully redact the information that HSD has 

withheld.   Indeed, HSD has already produced information protected by the law enforcement 

exception in its supplemental 58-page production.  Further targeted reductions are not possible.
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While it is undoubtedly true that several individual words on each of the withheld pages 

may not themselves reveal information protected by Section 14-1-2(A)(4), redacting the pages to 

produce those words is both unduly burdensome and serves no useful purpose.  Plaintiffs would 

be left with nearly 200 pages of disjointed words such as “a,” “an,” and “the.”  See American 

Civil Liberties Union Foundation of Northern California v. Deukmejian, 651 P.2d 822, 823 (Cal. 

1982) (holding that, pursuant to the California Public Records Act, under similar circumstances 

such  redactions  would  be  “so  burdensome,  and  will  so  reduce  the  utility  of  disclosing  the 

documents to the ACLU, that the public interest will not be served” by requiring them).

Ultimately, this is a decision the Court will have to make after conducting its own  in  

camera inspection  of  the  PCG  audit  report  (as  did  the  California  court  in  Deukmejian). 

Defendant nonetheless submits that, after the Court conducts that inspection, it will reach the 

same conclusion.

II. FEDERAL  LAW  PROTECTS  THE  INFORMATION  WITHHELD  FROM 
PRODUCTION.

The PCG audit report is also protected from disclosure by operation of Section 14-2-1(A)

(8).   Under  federal  law,  when HSD suspends Medicaid  program payments,  as  it  has in  this 

instance, it is required to provide notice of that suspension to the affected providers.  That notice 

must  set  forth the general allegations  underlying the suspension, “but  need not  disclose  any 

specific information concerning an ongoing investigation.”  42 C.F.R. 455.23(B)(ii)(2).  In other 

words, federal law expressly permits HSD to withhold from its public disclosure of the kind of  

suspension that occurred in this case “specific information concerning an ongoing investigation,” 

which is precisely what the PCG audit report is.
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The reason for this provision is, of course, the same as the reason for the law enforcement 

exception itself – it would severely burden HSD's ability to conduct its investigation if it was 

required to provide specific information about that investigation to the target.  To permit an end 

run around the protection established by 42 C.F.R. 455.23(B)(ii)(2) by ordering HSD to provide 

the information to a party other than the target would functionally eviscerate it.  The information 

should simply not be public.  It would make no sense to apply state law in such a way as to 

contravene a federal regulation,  and,  indeed, the Supremacy Clause of the U.S. Constitution 

would likely prohibit such application.

CONCLUSION

For the foregoing reasons, Respondents respectfully request that the Court: (1) conduct 

an  in  camera review of  that  report,  and  (2)  deny  Plaintiffs'  request  for  an  order  requiring 

production of the PCG audit report.

Respectfully submitted,

GARY K. KING
NEW MEXICO ATTORNEY GENERAL

/s/ Scott Fuqua
Scott Fuqua
Assistant Attorney General
408 Galisteo Street
Santa Fe, NM 87501
(505)827-6920 – Telephone
(505)827-6036 – Facsimile

Attorney for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing on Plaintiffs' counsel of  
record via filing with the Odyssey system on October 28, 2013.

/s/ Scott Fuqua
Scott Fuqua
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