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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

DANCE NEW AMSTERDAM, INC.

Debtor.

)
)
)
)
)
)
)

Chapter 11

Case No. 13-11734 (MG)

DEBTOR’S (A) STATEMENT CONCERNING THE MOTION
OF FRAM REALTY LLC FOR AN ORDER, AMONG OTHER

THINGS, GRANTING RELIEF FROM THE AUTOMATIC STAY AND
(B) REQUEST FOR A STATUS CONFERENCE CONCERNING THE
DEBTOR’S ABILITY TO CONTINUE ITS BUSINESS OPERATIONS

The above-captioned debtor and debtor in possession (“DNA”) files this (a) statement

concerning the June 18, 2013 motion of Fram Realty LLC (“Fram”) seeking (1) immediate

payment of postpetition past due lease obligations and timely payment of ongoing lease

obligations and (2) relief from the automatic stay to continue a prepetition eviction proceeding

against DNA [Docket No. 6] (the “Motion”) and (b) request for a status conference concerning

DNA’s ability to continue its business operations. DNA respectfully states as follows:

Background

1. DNA is a not-for-profit dance performance and education center that was founded

in 1984 and currently operates out of a single location, which it leases from Fram. DNA filed

this chapter 11 case without restructuring counsel approximately three months ago in response to
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an action that Fram had commenced in New York state court to evict DNA from its leased

premises based upon DNA’s non-payment of rent. The Motion, which was filed three weeks

after DNA commenced its chapter 11 case, seeks relief from the automatic stay to permit Fram to

continue the same eviction proceeding.1

2. After filing this case, DNA obtained the pro bono assistance of restructuring

counsel and began using the “breathing spell” offered by chapter 11 and the automatic stay to try

to formulate a viable business plan that would allow DNA to continue business operations at the

leased premises while honoring its mission of providing opportunities for aspiring, emerging and

established dance artists. During this time, DNA held preliminary discussions with Fram

concerning the leased premises and obtained Fram’s agreement to adjourn the Motion twice

while DNA tried to develop its business plan. Each adjournment was conditioned upon DNA’s

representation that it would timely pay Fram the upcoming month’s rent.

3. On July 29, 2013, DNA appeared before the Court with Fram to set forth the

terms of the most recent adjournment of the Motion on the record. In addition, at that hearing,

DNA provided the Court with an overall update of developments in the chapter 11 case. DNA

explained to the Court that it had made progress in stabilizing its business since the chapter 11

filing and that DNA’s very small administrative staff had worked diligently to comply with the

administrative requirements of being a chapter 11 debtor. DNA also explained its restructuring

strategy of focusing on two key tasks: (i) maximizing earned revenues, primarily through

working with strategic partners who license space at DNA’s leased premises, while trying to

maintain DNA’s mission; and (ii) obtaining consistent and reliable support from foundations and

donors – a key ingredient for the success of any non-profit organization. Lastly, DNA discussed

1 The Motion also seeks relief that has since been mooted, insofar as it seeks to compel payment of postpetition
rent that inadvertently was not paid by DNA after its chapter 11 filing, but was subsequently paid by DNA.
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challenges that it faced in relation to its restructuring, such as obtaining the support from

foundations in light of the chapter 11 case and DNA’s financial condition, addressing the

substantial amount of back rent owed to Fram, and continuing to timely make its postpetition

rent payments. And while DNA was able to represent at the July 29 hearing that it would pay

August rent on time, DNA highlighted that the upcoming requirement to pay rent on September

1 represented the next inflection point in the chapter 11 case and was already the focus of

attention by DNA.

4. After the July 29 hearing, DNA was able to engage Alvarez & Marsal (“A&M”)

as financial advisors on a pro bono basis.2 A team of A&M professionals has been working

tirelessly with DNA to develop cash flows and business projections to address its short-term

financial needs, as a critical step toward being able to develop a long-term business plan that

could serve as the foundation for a plan of reorganization. A&M also has been assisting DNA in

approaching potential strategic partners and donors to obtain financial support, both in the near

term and potentially on a longer-term basis.

5. Working with A&M, DNA intensified its efforts to negotiate and finalize

agreements with DNA’s existing strategic partners and to identify and pursue other strategic

partnership opportunities and funding sources including foundations and other entities. While

engaged in these efforts, though, DNA’s challenges began to mount. Consistent with past

experience, the summer months yielded a reduced demand for studio and performance space,

resulting in less revenue and tighter liquidity through August. Unlike past summer periods,

DNA also was unable to secure monthly installment payments for the future use of DNA’s

leased space in a sufficient amount to help even out DNA’s cash flows. As DNA continued to

2 DNA intends to file an application with the Court to approve its engagement of A&M on a pro bono basis.
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refine its cash flow forecasts, it became apparent that DNA would soon be facing a cash shortfall

that would affect its ability to pay rent and other expenses in September. Compounding its

difficulty, DNA’s short-term cash flow forecasts showed that DNA would experience additional

liquidity problems in October due to the timing effect of DNA’s payroll periods for that month

(DNA pays its payroll bi-weekly; October is one of two calendar months this year in which DNA

will be responsible for three, rather than two, paydays). The amount of the projected shortfall

was estimated to be approximately $50,000 over a 13-week period.

6. In good faith, and consistent with its past experience, DNA initially believed that

the potential cash shortfall could be resolved. Unfortunately, despite the extraordinary efforts of

DNA’s leadership and staff, as of earlier this week, the level of financial support from strategic

partners and donations from foundations and other supporters had fallen well short of

projections. Although certain strategic partners indicated their willingness to license studio

space from DNA or provide some financial support to DNA with respect to timing of payments,

such support was contingent on conditions that could not be satisfied by DNA, such as

assurances of longer-term viability and access to the leased premises in months beyond the

September/October time frame. Further, meetings with foundations and other sources of

charitable funding proved to be extremely difficult to arrange in August. In addition, some of

DNA’s prior financial supporters have discontinued or significantly curtailed their grant

programs for the cultural arts given the current macroeconomic situation, and other supporters

were unable to provide a firm funding commitment within the timeframe necessary to address

DNA’s short-term cash needs.

7. Under these circumstances, DNA’s board of directors decided on August 27,

2013, that unless DNA could raise $50,000 by the end of the week, DNA could no longer
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continue operating in the ordinary course of business and would be forced to seek the Court’s

approval to wind down its business affairs. The board of directors also instructed the leadership

of DNA to make one last plea to the public and all potential fundraisers for support. DNA began

communicating this message to its employees, independent contractors, students, strategic

partners and the public on Wednesday, August 28, 2013.

8. In response to the news of DNA’s potential imminent wind-down and closure,

DNA has received additional donations and indications of interest in supporting DNA in the

future. At this time, DNA has reached and potentially exceeded its goal of raising $50,000, with

such donations coming in various forms, such as cash, credit cards and checks. The outpouring

of support has been very encouraging, but at the same time DNA has also experienced a loss of

some future revenue streams based upon DNA’s announcement of its potential wind-down and

the uncertainty of DNA’s ability to continue its business operations. At this time, DNA has not

yet had an opportunity to evaluate revised business projections and cash flows.

Statement Concerning the Motion

9. In light of DNA’s current financial situation, earlier this week DNA held an in-

person meeting with Fram to discuss the Motion. DNA described its current financial situation

to Fram and explained that DNA did not intend to oppose the Motion if DNA was not able to

timely pay rent to Fram and meet its other payment obligations. Rather than consenting to

immediate relief from the automatic stay to allow the eviction proceeding to continue, however,

DNA proposed to Fram that if it could not timely make the September rent payment it

nonetheless be permitted to continue using the leased premises for a limited period of time

during which DNA, subject to securing sufficient funding, may pursue an orderly wind-down of

its business operations before transitioning the premises to Fram to allow DNA to reduce certain

potential administrative expense claims. At this time, the parties continue to discuss the terms of
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a consensual turnover of the premises to Fram or other mutually acceptable resolution.3

Accordingly, the parties have agreed to adjourn the Motion for an additional week, subject to the

Court’s availability, and to update the Court at the hearing on September 3, 2013 as to any

further developments with respect to their discussions.

Request for Status Conference Concerning the Debtor’s Business Operations

10. In addition to speaking with Fram concerning the Motion, DNA is in the process

of analyzing the best manner in which to conduct an orderly wind-down of its business

operations while simultaneously continuing to pursue a potential long-term solution to save the

business. At this time, there are many moving pieces that make the best wind-down plan

difficult to ascertain. For example, DNA does not yet have any agreement with Fram to use the

leased premises for any period of time if DNA is unable to timely pay rent. And even if DNA

were able to pay rent, DNA would require an extension of its September 24, 2013 deadline to

assume or reject the lease with Fram under section 365(d)(4) of the Bankruptcy Code. Further,

DNA continues to refine its estimate of critical payroll and other expenses -- and related

revenues -- under various levels of operations, ranging from an immediate shutdown to

attempted business-as-usual operations for a transition period to be agreed with Fram. Finally,

donations are coming in at an encouraging rate in response to DNA’s plea for assistance, but

DNA also has experienced a loss of future revenue and has not yet had a chance to evaluate

revised business projections and corresponding cash flows. Thus, DNA has yet to develop a

specific proposal for a wind-down strategy. Nonetheless, DNA has already taken specific steps

3 These discussions are complicated by the fact that the building itself is owned by the Department of Citywide
Administrative Services of the City of New York (“DCAS”) and leased to Fram, and DCAS has certain rights
with respect to the leased premises in the event that DNA cannot fulfill its obligations under the lease.
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to minimize potential administrative claims and the impact of a potential wind-down on DNA’s

employees, students and other creditors. Specifically, DNA has taken the following initial steps:

 Meeting with employees, staff and instructors, and distributing communications
to students and the general public, to inform everyone of DNA’s current situation
and potential imminent wind-down.

 Temporarily suspending the sale of pre-paid dance classes and advance studio
licensing arrangements.4

 Implementing a furlough of a significant number of employees and staff after
September 1st (DNA is closed on Labor Day).

 Investigating the transition of pre-paid international students to classes at other
cooperating dance schools.

 Speaking with other dance studios concerning the possibility of honoring DNA’s
pre-paid dance cards.

 Exploring the possibility of instructors conducting classes on a modified
compensation basis, such that the classes are “self funded” or on a volunteer
basis.

 Arranging for limited staff to open and maintain the premises for third-party
licensors to honor DNA’s obligations under pre-paid licensing agreements during
a wind-down period.

11. As described above, DNA has been working diligently with its advisors to address

the current situation, but several variables remain, including the potential for additional

donations in response to DNA’s last plea for support. Given the developing situation, DNA

believes that a status conference with the Court concerning DNA’s ability to continue its

business operations is appropriate. At that conference, DNA will provide further information as

to the state of its business operations.

4 The Court has previously asked questions concerning DNA’s pre-paid class and tuition programs. DNA
intends to provide an update to the Court at the hearing concerning such programs.
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Conclusion

12. DNA respectfully submits this statement in relation to the Motion and request for

a status conference concerning DNA’s ability to continue its business operations, and intends to

further update the Court as to the matters described herein at the hearing.

New York, New York
Dated: August 30, 2013

Respectfully submitted,

/s/ Craig A. Bruens
M. Natasha Labovitz
My Chi To
Craig A. Bruens
Shannon M. Kahn
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, New York 10022
Telephone: (212) 909-6000
Facsimile: (212) 909-6836

Proposed Counsel to the Debtor
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