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INTEREST OF AMICI CURIAE1 

Amici curiae listed in the Appendix are law 
professors who have written extensively on the law 
and history of habeas corpus, including with respect 
to this Court’s jurisdiction to issue “original”2 writs of 
habeas corpus under 28 U.S.C. § 2241(a). All have 
focused in particular on the constitutional function of 
an original writ of habeas corpus in this Court when 
a Court of Appeals concludes that the “gatekeeper” 
provisions of the Antiterrorism and Effective Death 
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 
1214, 28 U.S.C. § 2244(b), bar a prisoner from 
challenging his eligibility to be executed via a 
                                                        

1  The parties have consented to the filing of this brief. 
Counsel of record for both parties received notice at least 10 
days prior to the due date of amici curiae’s intention to file this 
brief. No counsel for a party authored this brief in whole or in 
part, and no counsel for a party (nor a party itself) made a 
monetary contribution intended to fund the preparation or 
submission of this brief. No person other than amici or their 
counsel made a monetary contribution to its preparation or 
submission. 

2  “Such a petition is commonly understood to be ‘original’ in 
the sense of being filed in the first instance in this Court, but 
nonetheless for constitutional purposes an exercise of this 
Court’s appellate (rather than original) jurisdiction.” Felker v. 
Turpin, 518 U.S. 651, 667 n.1 (1996) (Souter, J., concurring) 
(citing Dallin H. Oaks, The “Original” Writ of Habeas Corpus in 
the Supreme Court, 1962 S. CT. REV. 153). 
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second-or-successive habeas petition. See In re Hill, 
715 F.3d 284 (11th Cir. 2013). It is the confluence of 
the original writ’s dual role in cases such as this—as 
the only remaining judicial vehicle for preventing an 
execution in violation of the Eighth Amendment and 
for preserving the federal judiciary’s constitutional 
responsibilities with regard to the Great Writ, see 
Felker v. Turpin, 518 U.S. 651 (1996)—that define 
amici’s interest in this case.  

SUMMARY OF ARGUMENT 

In Felker v. Turpin, 518 U.S. 651 (1996), this 
Court held that AEDPA’s gatekeeping provisions did 
not raise constitutional questions because they left 
undisturbed the Court’s jurisdiction to issue 
“original” writs of habeas corpus. To fulfill the 
promise of Felker, however, the Court must 
occasionally grant original habeas relief when 
confronted with an extraordinary successive-petition 
case—where relief is both appropriate and necessary 
to avoid a manifest injustice.  

Both of these elements are present here. 
Without original habeas relief, Georgia will be 
executing a man who is categorically ineligible for 
execution under Atkins v. Virginia, 536 U.S. 304 
(2002).  All seven mental health experts who have 
ever evaluated him have found Petitioner to be 
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mentally retarded.  Hill, 715 F.3d 284 at 301 
(Barkett, J., dissenting).  Even if the State takes 
issue with the unanimous opinion of the experts 
(including its own), this is surely a case in which the 
circumstances are exceptional.   

Nor is there any other judicial forum in which 
Petitioner can bring his constitutional claim. No 
further relief is available to Petitioner in state court, 
and Felker itself, together with the Eleventh 
Circuit’s interpretation of 28 U.S.C. § 2244(b)(2), 
bars Petitioner from raising this claim in the lower 
federal courts via a second-or-successive habeas 
petition, see Hill, 715 F.3d at 295–99, or in this 
Court via certiorari. 

This is therefore the rare case presenting the 
precise scenario Felker contemplated: where AEDPA 
bars a patently meritorious, life-or-death 
constitutional claim from being raised via a second-
or-successive habeas petition in the lower federal 
courts. An original writ of habeas corpus is therefore 
necessary not only as a last resort to ensure that 
Petitioner is not executed in violation of the Eighth 
Amendment, but also to avoid the myriad 
constitutional questions that would otherwise arise if 
AEDPA had the effect of eliminating the power of the 
federal courts to provide relief in this and other rare 
and extraordinary cases. 
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ARGUMENT 

In Felker v. Turpin, 518 U.S. 651 (1996), the 
Court upheld the constitutionality of the gatekeeping 
provisions of the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA), 28 U.S.C. § 2244(b)(3). 
Although AEPDA divested the lower courts of the 
age-old power to entertain second-or-successive 
habeas petitions and divested this Court of the power 
to review such lower-court decisions,3 Felker held 
that the statute did not raise constitutional concerns. 
This was so, Chief Justice Rehnquist explained, 
because AEDPA did not disturb this Court’s power to 
provide relief in appropriate cases through an 
“original” writ of habeas corpus. See Felker, 518 U.S. 
at 660–62; id. at 667 (Souter, J., concurring).4 

                                                        
3  See, e.g., Schlup v. Delo, 513 U.S. 298, 317 (1995) (“[A]t 

common law, res judicata did not attach to a court’s denial of 
habeas relief,” and “a renewed application could be made to 
each other judge or court in the realm, and every court or judge 
was bound to consider the question of the prisoner’s right to a 
discharge.” (citations and internal quotation marks omitted)). 

4  See also Ex parte McCardle, 74 U.S. (7 Wall.) 506, 515 
(1869) (holding that no constitutional questions arose from 
Congress’s repeal of the Court’s appellate jurisdiction under the 
Habeas Corpus Act of 1867 because the Court’s original habeas 
jurisdiction remained intact); cf. Ex parte Bollman, 8 U.S. (4 
Cranch) 75, 100–01 (1807) (relying on the Court’s original 
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The Court then denied Felker relief. As is true 
in most cases, none of his claims “satisfie[d] the 
requirements of the relevant provisions of [AEDPA], 
let alone the requirement that there be ‘exceptional 
circumstances’ justifying the issuance of the writ.” 
Id. at 665; see also id. at 667 (Souter, J., concurring). 

To fulfill the promise of Felker, however, the 
Court must occasionally grant original habeas relief 
when confronted with an extraordinary successive-
petition case where relief is both appropriate and 
necessary to avoid a manifest injustice. To that end, 
this Court’s Rule 20.4(a) requires that an application 
for an original writ of habeas corpus demonstrate 
that “exceptional circumstances warrant the exercise 
of the Court’s discretionary powers, and . . . adequate 
relief cannot be obtained in any other form or from 
any other court.” SUP. CT. R. 20.4(a). 

With regard to the first prong of Rule 20.4(a), 
exceptional circumstances clearly warrant the 
exercise of the Court’s discretionary powers here. 
Unlike in Felker, Petitioner has a clear and 
indisputable constitutional claim on the merits, i.e., 
that his impending execution will violate the Eighth 
Amendment, as interpreted by this Court in Atkins 

                                                                                                                  
habeas jurisdiction as a means of reviewing the validity of an 
indictment). 
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v. Virginia, 536 U.S. 304 (2002). Indeed, “[t]here is 
no question that Georgia will be executing a 
mentally retarded man because all seven mental 
health experts who have ever evaluated Hill, both 
the State’s and Hill’s, now unanimously agree that 
he is mentally retarded.” In re Hill, 715 F.3d 284 at 
301 (Barkett, J., dissenting).  If these experts are 
correct, then their conclusion that Petitioner is 
mentally retarded under Georgia law is dispositive of 
his entitlement to relief under the Eighth 
Amendment, because it renders Petitioner 
categorically ineligible for execution. See Lee 
Kovarsky, Death Ineligibility and Habeas Corpus, 95 
CORNELL L. REV. 329, 350–55 (2010). There is no 
doubt in this case, therefore, that Petitioner’s claim 
can “form the basis for . . . relief.” Cf. In re Davis, 130 
S. Ct. 1, 4 (2009) (Scalia, J., dissenting).  

This case also satisfies the second prong of 
Rule 20.4(a), because an original writ of habeas 
corpus in this Court is the only judicial remedy left 
to prevent Georgia from executing an individual who 
is ineligible for a capital sentence. No further relief is 
available to Petitioner in state court, and Felker 
itself, together with the Eleventh Circuit’s 
interpretation of 28 U.S.C. § 2244(b)(2), bars 
Petitioner from raising this claim in the lower 
federal courts via a second-or-successive habeas 
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petition, see Hill, 715 F.3d at 295–99, or in this 
Court via certiorari.5 

As both the Eleventh Circuit majority and the 
dissent expressly concluded, this Court’s original 
habeas jurisdiction is the only remaining judicial 
vehicle for vindicating Petitioner’s Eighth 
Amendment rights. See id. at 301 n.20 (“Because Hill 
has an alternative avenue for habeas relief available 
to him, any argument that the writ has been 
suspended in his case would be a non-starter.”); id. at 
307 n.8 (Barkett, J., dissenting) (“Hill still may 
petition the Supreme Court for a writ of habeas 
corpus under its original jurisdiction.”). 

This is the rare case, therefore, that presents 
the precise scenario Felker contemplated: where 
AEDPA bars a patently meritorious, life-or-death 
constitutional claim from being raised via a second-
or-successive habeas petition in the lower federal 
                                                        

5  Even if this Court disagrees with the Eleventh Circuit—
and concludes that “sentence-eligibility” claims such as those 
advanced by Petitioner should fall within 28 U.S.C. 
§ 2244(b)(2)’s exceptions to AEDPA’s gatekeeping provisions—
original habeas is still necessary because the Eleventh Circuit’s 
decision cannot be reviewed via certiorari. See 28 U.S.C. 
§ 2244(b)(3)(E) (“The . . . denial of an authorization by a court of 
appeals to file a second or successive application shall not be 
appealable and shall not be the subject of a petition for 
rehearing or for a writ of certiorari.”). 
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courts. An original writ of habeas corpus is necessary 
not only as a last resort to ensure that Petitioner is 
not executed in violation of the Eighth Amendment, 
but also to avoid the myriad constitutional questions 
that would otherwise arise if AEDPA had the effect 
of eliminating the power of the federal courts to 
provide relief in this and other rare and 
extraordinary cases. See, e.g., Felker, 518 U.S. at 667 
(Souter, J., concurring) (“[I]f it should later turn out 
that statutory avenues other than certiorari for 
reviewing a gatekeeping determination were closed, 
the question whether the statute exceeded 
Congress’s Exceptions Clause power would be 
open.”); see also INS v. St. Cyr, 533 U.S. 289, 301 
n.13 (2001) (“The fact that this Court would be 
required to answer the difficult question of what the 
Suspension Clause protects is in and of itself a 
reason to avoid answering the constitutional 
questions that would be raised by concluding that 
review was barred entirely.”). 

CONCLUSION 
Amici respectfully suggest that Petitioner’s 

application for an original writ of habeas corpus be 
granted. 

  



9 
 

 Respectfully submitted,  
 

STEPHEN I. VLADECK 
4801 Massachusetts Ave., NW
Washington, DC  20016 

LINDSAY C. HARRISON 
  Counsel of Record 
RUKKU SINGLA* 
JENNER & BLOCK LLP 
1099 New York Avenue, N.W. 
Washington, DC  20001 
(202) 639-6000 
lharrison@jenner.com 
 
*Admitted only in Ohio. 
 

Counsel for Amici Curiae Law Professors  
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX



1a 
 
 

APPENDIX 
 

AMICI CURIAE LAW PROFESSORS 

(institutional affiliations are provided  
for identification purposes only) 

 
ERIC M. FREEDMAN 
Maurice A. Deane Distinguished Professor of 
     Constitutional Law  
Maurice A. Deane School of Law, Hofstra University 

 
BRANDON L. GARRETT 
Roy L. and Rosamond Woodruff Morgan  
     Professor of Law 
University of Virginia School of Law 
 
RANDY A. HERTZ 
Vice Dean, Professor of Clinical Law,  
    and Director, Clinical and Advocacy Programs 
New York University School of Law 
 
LEE KOVARSKY 
Associate Professor of Law 
University of Maryland  
     Francis King Carey School of Law 
 
JAMES S. LIEBMAN 
Simon H. Rifkind Professor of Law 
Columbia Law School 



2a 
 

 
JUSTIN MARCEAU 
Associate Professor 
University of Denver, Sturm College of Law 
 
IRA P. ROBBINS 
Professor of Law and Justice and  
     Barnard T. Welsh Scholar  
American University Washington College of Law 
 
JORDAN STEIKER 
Judge Robert M Parker Endowed Chair in Law 
University of Texas School of Law 
 
STEPHEN I. VLADECK 
Professor of Law and  
     Associate Dean for Scholarship  
American University Washington College of Law 
 
LARRY W. YACKLE 
Basil Yanakakis Faculty Research Scholar  
     and Professor of Law 
Boston University School of Law 

 


