
IN THE SUPREME COURT OF MISSOURI 
 
STATE OF MISSOURI,   ) 
      ) 
 Respondent,   ) 
      ) 
v.      ) No. SC79163 
      ) 
ALLEN L. NICKLASSON,  ) 
      ) 
 Appellant.    ) 
 

RENEWED MOTION TO SET EXECUTION DATE 
 
 Over three years ago, the State filed a motion to set an execution date 

for Allen L. Nicklasson. In its motion, the State showed that Nicklasson’s 

legal challenge to his conviction was complete, noting that this Court had 

affirmed the conviction following Nicklasson’s direct appeal and his motion 

for post-conviction relief, and that the federal courts had denied federal 

habeas relief. State v. Nicklasson, 967 S.W.2d 596 (Mo. banc 1998); 

Nicklasson v. State, 105 S.W.3d 482 (Mo. banc 2003); Nicklasson v. Roper, 

491 F.3d 830 (8th Cir. 2007). The State further alleged that no stays of 

execution were in effect. 

 On August 14, 2012, the Court issued an order stating that the motion 

to set a date was premature “until the parties promptly resolve the issue of 

the use of propofol” in Zink v. Lombardi, No. 12AC-CC0-0396, removed, No. 

2:12-CV-4209-NKL (W.D. Mo.).  
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 But the Court should wait no longer. For nearly a decade, the mere 

pendency of federal litigation—without a federal court order requiring that 

any execution be stayed—has been used by convicted killers as a delay tactic 

to prevent the State from carrying out lawful judgments. This Court’s 

acquiescence to such a delay tactic is a departure from historic precedent, 

effectively negating Missouri’s death penalty statute. 

Not only has the delay prevented those affected by Mr. Nicklasson’s 

crimes from receiving the closure they deserve, it has also put at risk the 

State’s ability to administer capital punishment at all. Propofol—the 

chemical used by the Department of Corrections to carry out capital 

sentences—is in short supply and has a limited shelf life. The Department 

has only three quantities of propofol remaining. The oldest quantity expires 

this October, the next batch expires in May 2014, and the newest supply 

expires in 2015. As each supply expires, the Department’s ability to carry out 

lawfully imposed capital sentences diminishes. 

 This Court should not allow the mere pendency of ongoing federal 

litigation to effectively eliminate capital punishment in Missouri simply 

because the lawsuits outlast the Department’s supply of propofol. 

Accordingly, the State respectfully requests that this Court set an execution 

date in Mr. Nicklasson’s case. 



 3

        Respectfully submitted, 

 
CHRIS KOSTER 
Attorney General 
 
 
/s/ Stephen D. Hawke  
STEPHEN D. HAWKE 
Assistant Attorney General 
Missouri Bar No. 35242 
P.O. Box 899 
Jefferson City, MO 65102 
(573)751-3321 
(573) 751-3825 FAX 
stephen.hawke@ago.mo.gov 
Attorneys for Respondent 
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 I hereby certify that a copy of this notification was sent through the 
eFiling system on this 1st day of July, 2013, to: 
 

S. Paige Canfield 
Attorney at Law 
3889 Juniata 
St. Louis, MO   63116 
 
Jennifer Herndon 
Attorney at Law 
224 North Highway 67, #122 
Florissant, MO   63031 
 

 
/s/ Stephen D. Hawke  
STEPHEN D. HAWKE 
Assistant Attorney General 


