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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF IOWA 

              
 
UNITED STATES OF AMERICA,  ) 
      ) 
 Plaintiff,    ) Case No. 12-cr-89 
      ) 
v.      ) 
      ) DEFENDANT’S REPLY TO  
BRYAN HOLM,    ) GOVERNMENT’S RESISTANCE TO 
      ) MOTION TO MODIFY RECORD ON  
 Defendant.    ) APPEAL AND REQUEST FOR OFFER 
      ) OF PROOF 
              
 
 Defendant, through counsel, replies as follows to the Government’s resistance: 

 1. It is the Defendant’s intention to simply have all the facts in the record during his 

appeal.  That would seem to be in the best interests of the Government, the Court, and the 

Defendant.  Where the record sought to be made concerns the Court’s and Government’s ex-

parte contacts and relationships, it seems inappropriate and conflicted for the Government to 

object to the record being made or for the Court to deny the Defendant the full record. 

 2. It may be, as the Government suggests, that some of those facts and 

circumstances arose after the hearing or properly should have been part of the sentencing record 

at the time, but were omitted due to the Court’s inadvertence, the Government’s late disclosure, 

or the failure of defense counsel to fully appreciate things.  It may also be that even if all the 

facts and circumstances are disclosed and in the record that there is no grounds for error or relief 

that can be established by Mr. Holm.  Those arguments of the Government do not go to whether 

the Court of Appeals ought to have a full and complete set of facts and circumstances in the 

record.  The significance of those facts and circumstances to the Eighth Circuit should not be 

prejudged by this Court, and in fairness to everybody’s interests, the Court should receive all the 
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facts and evidence without deciding whether they should, or should not, have been disclosed in 

the record originally.  Defendant intends to show in the Rule 10 hearing that these facts and 

circumstances were “omitted or misstated by error or accident” whether it be the Defendant’s, 

the Government’s, or the Court’s “misstatement or error” or omission.  That showing can only 

be made at a hearing. 

 3. While Government counsel who filed the resistance herein states in paragraph 3 

awareness of only a single communication from the Court and Department of Justice not 

previously disclosed, undersigned defense counsel has been told by that same counsel that no 

broader email search for additional court and DOJ emails would be undertaken by the Southern 

District office or Main Justice.  Defendant Holms notes that the single email disclosed and 

referenced in paragraph 3 of the Government filing was previously described as the only 

undisclosed contact; however, the Government’s filing itself for the first time disclosed further 

oral communications between the Court and prosecution concerning the detention appeal taken 

by Mr. Holm.  The details of the communication, including the circumstances, are still being 

disclosed.  However, what has been said is that the Court’s oral communication  was with AUSA 

Shannon Olson and included reference by the Court to naming1 the AUSA who agreed to Holm’s 

release for the purpose of somehow exposing them via Shannon Olson to DOJ scrutiny for taking 

a position the Court felt was somehow wrong. 

 4. The Court itself has felt it necessary and appropriate to share its communications 

with the Department of Justice because of the fact that some of these contacts came to light in 

this case as well as the Bowers case.  The Court itself shared a large group of materials with 

defense counsel in criminal cases pending before the Court as of January 30, 2013, via a group 

                                                            
1 In its Order of October 25, 2012, the Court did name two AUSAs and was critical of the second AUSA who agreed 
to Holm’s release and was present at his sentencing. 
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email.  That group email goes somewhat beyond Sentencing Exhibit 2, but that email also 

suggests the Court was writing the U.S. Attorney only “about errors in pleadings” and was only 

intended to “address generic issues in U.S. Attorney Office procedures.”  See attached January 

30, 2013, Court email.  (Exhibit A).   

 5. In its January 30 transmittal designed to make disclosure to defense counsel, the 

Court did not include the attached email dated the afternoon of January 24, 2013, addressed to 

Shannon Olson, the appellate chief for the U.S. Attorney’s Office in the Southern District.  (See 

attached email, Exhibit B).  That January 24 email is known to concern the Holm sentencing and 

reflects a certain overtone of anger and a caution to DOJ attorneys not to make the Court “angry” 

to avoid the Court reacting like the “Hulk” fictional character.  The sentencing transcript of 

Defendant Holm was what the Court was referencing in the final line, “Enjoy that transcript,” 

because the Court knew there would be an appeal with a transcript reviewed by Ms. Olson.  Ms. 

Olson offices in Cedar Rapids in the office of the Northern District U.S. Attorney where the 

district court formerly was the U.S. Attorney.  Ms. Olson also had communications with the 

Court regarding Mr. Holm’s detention order appeal, communications previously denied by Ms. 

Olson both to undersigned counsel and those within her office investigating the matter. 

 6. In addition, Ms. Olson is aware that the Court was very upset when the suit by 

Martha Fagg was filed.  The Court was then the U.S. Attorney in the Northern District with an 

office near Ms. Olson’s and made clear she was very upset at the U.S. Attorney’s Office for the 

Southern District because of the fact that one or more unnamed Southern District Attorneys were 

quoted in the Petition as cautioning Fagg to “watch her back”.  (Exhibit C- Fagg Petition and 

docket).  The Court wanted Olson to know she was unhappy about that, sought Olson’s 

knowledge and help in identifying the undisclosed witness(es), and also reportedly made a 
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comment about what she would do upon confirmation to the bench in the Southern District.  

Olson has reportedly been disclosed as a potential witness in the Fagg lawsuit and was known to 

be such by the Court when the Court wrote the “Hulk” email cautioning Olson and other 

attorneys in the office to not make her angry.   

 7. Only the Court is in a position to place the “Hulk” email into a context.  On its 

face, the “Hulk” email has to be construed as a strong caution to Olson and her prosecutor 

colleagues to not do something that would make the Court “angry” because that would cause the 

Court to react like the “Hulk”.  One can fairly assume the Court was not intending physical 

assault or destruction of property, but was alluding to the use of the Court’s judicial power 

against those that made the Court “angry”.  That included use of the Court’s judicial powers 

against Shannon Olson and her colleagues if Olson did not take a position in Holm’s appeal on 

behalf of the Government that please the Court or gave testimony that was upsetting to the Court 

in the Fagg suit.  Just as significantly, the “Hulk” email suggests the Court was acting out of 

anger in the Holm sentencing and that anger displayed itself in the Court’s actions during the 

sentencing.  It appears Mr. Holm is a victim of crossfire between the Court and the Government. 

 8. The U.S. Attorney for the Southern District is personally aware of the above 

matters and is fearful that the Court will retaliate against his office if a recusal motion is filed by 

them or if they appear to be cooperating with various defense counsel seeking to get to the 

bottom of the issues between the Court and his office.  He has objected to searching for more 

communications and reversed course on his initial position that the search issue would be 

decided by Main Justice for fear they would approve it and additional emails would come to 

light. 
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 9. Interpreting the email as a caution designed to influence the independent decision 

making of the U.S. Attorney and his assistants is reasonable and consistent with the manner in 

which it has been received by Mr. Klinefeldt and his assistants.  Mr. Klinefeldt is afraid to raise 

the implications of the Court’s email with the Court either informally or in a formal motion for 

recusal.  He has also been unwilling to secure input from Main Justice these issues.  Mr. 

Klinefledt was friendly and collegial with the Court when they were both U.S. Attorneys.  That 

led to something of a relationship where Mr. Klinefledt would turn to the Court for advice and 

counsel.  Mr. Klinefeldt’s relationship with the Court are evidenced in part by the emails with the 

Court wherein the Court continues to play the role of adviser and counselor, although the Court 

is to be a neutral and detached judicial officer.  There is an implication under all the 

circumstances that the Court believes it has some role to play in critiquing the policies, 

procedures, practices, and advocacy of the U.S. Attorney’s Office for the Southern District.  That 

role was fulfilled by the Court while U.S. Attorney for the Northern District, as the evidence 

would show.   

 10. The evidence would also show2 the Court believes it sees no change in its present 

role, but believes it now can use judicial authority to force the U.S. Attorney’s Office for the 

Southern District to practice as an office in a manner consistent with the manner practiced in the 

Northern District under the Court’s term as U.S. Attorney.  Such a practice specifically includes 

urging the Southern District U.S. Attorney to pursue sentence enhancements and detention of 

defendants with more vigor and aggression, and to not bargain those matters away in plea 

agreements.   

                                                            
2 The Defendant believes there are other conclusions about the various circumstances that could be drawn; however, 
the conclusions the defense draws are ones the defense believes could readily be drawn by a reasonable person 
viewing everything as a whole. 
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 11. The Court’s use of its position and judicial authority creates an appearance that 

the Court is acting as Mr. Klinefeldt’s supervisor and trusted confidant in the establishment of 

“tougher” prosecution policies and procedures in his office, gives the appearance of a special 

relationship with counsel for a party, and the “Hulk” email tends to support the view that there is 

a price to be paid if Mr. Klinefeldt and his staff do not take the Court’s advice and urgings. 

 12. One can characterize the concerns of Mr. Holm and other defendants and defense 

attorneys as unfounded as a matter of actual fact; however, that position demonstrates a lack of 

appreciation of the perception and appearance problem.  Every defendant appearing before the 

Court in instances where the Judge is most recently a former prosecutor always is inclined to 

believe the Court will be biased in favor of the prosecution.  In this case there is a series of 

unusual and discomforting circumstances that should have been disclosed by the U.S. Attorney’s 

Office and the Court3 long ago as part of a fully open evaluation of recusal grounds and 

concerns.  In this case we have facts and circumstances that must be set forth in the record 

including, in addition to the above: 

  a. The duration and location of the Court’s employment within DOJ. 

  b. Whether the Court was employed in the Northern District U.S. Attorney’s 

Office during Mr. Holm’s prior prosecution in the district and whether the Court had any 

knowledge or involvement in that case. 

  c. The Court’s current status, role and representation in the Martha Fagg 

case. 

                                                            
3 Courts have the first obligation to disclose potential recusal grounds because the Court is uniquely possessed of 
such matters bearing on recusal.  Defendants and their counsel do not have the knowledge of the DOJ or the Court 
on these sensitive matters and should not be having to investigate the Court and DOJ. 
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  d. The identify of all potential witnesses in that case, particularly any 

employed in the Southern District U.S. Attorney’s Office.  As to Ms. Olson, a description of her 

knowledge on that matter. 

  e. Whether the Court believes it has identified the AUSA who made the 

“watch your back” comment set out in Fagg’s Petition. 

  f. Recollection of the conversation concerning the detention appeal of Holm 

with AUSA Olson. 

  g. The Court’s purpose, meaning, and intent in sending the “Hulk” email and 

Ms. Olson’s perceptions. 

  h. A disclosure of communications between the Court and any employee of 

the DOJ concerning the “watch your back” witness as well as any communications with any DOJ 

employee.  As to allegedly privileged communications or those deemed purely personal, a log 

can be provided. 

 WHEREFORE, Defendant requests a hearing be set before an appropriate Court to afford 

Defendant an opportunity to make an offer of proof under Rule 10 and to establish the facts 

uniquely in the knowledge of the Court and Government attorneys. 

    
 
 

 
STOWERS LAW FIRM 
West Glen Town Center 
The Hub Building, Suite 130 
650 South Prairie View Drive 
West Des Moines, IA  50266 
Phone: (515) 224-7446 
Fax: (515) 225-6215 
 
 
By:        /s/ Dean Stowers           
  Dean Stowers  
       Attorney for Defendant 
       Bryan Holm 
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Original filed.  
 
Copy to: Andrew Kahl & Clifford Wendell, Assistant U.S. Attorneys, 110 E. Court   
  Avenue, Suite 286, Des Moines, IA 50309 
  Phone: (515) 473-9300 Fax: (515) 473-9292 

 
PROOF OF SERVICE 

 The undersigned certifies that the foregoing instrument was served upon all parties to the above cause to each of the attorneys 
of record herein at their respective addresses disclosed on the pleadings on March 15, 2013. 
By:                                   CM/ECF 
 

 
   Signature   /s/ Amy Pille     
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