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:   

UNITED STATES’ MOTION TO LIFT STAY NUNC PRO TUNC TO PERMIT FILING
OF NOTICE OF ALTER-EGO LIEN, AND TO LIFT STAY TO ALLOW THE 

APPLICATION OF PAYMENTS FROM PREPETITION LEVIES TO DEBTOR’S
PREPETITION TAX LIABILITIES

The United States moves under 11 U.S.C. § 362(d)(1) and (2) to have this Court

lift the automatic stay.  The United States seeks the following relief:

(1) to lift the stay nunc pro tunc to permit the filing of corrected notices of liens

filed against alter ego entities (originally filed pre-petition) with respect to Debtor’s tax

liabilities; and

(2) to lift the stay to permit the United States to apply funds received from pre-

petition levies against debtor’s pre-petition tax liabilities.  Debtor, in failing to include

the third parties or their assets in her scheduled property, contends that the third

parties are not her alter egos, and therefore, the property in possession of the third

parties is not her property or property of the estate.  The United States seeks to lift the

stay because it contends the third parties are mere alter egos of the Debtor.

In support of its motion, the United States asserts the following:

1. Debtor’s bankruptcy petition schedules list a federal tax liability of over

$6.9 million for the years 1991 through 1999, and 2007.  (Dkt. No. 1, p. 16-19.)  Upon

assessment, followed by notice and demand for payment, a lien arose in favor of the
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United States against all property and rights to property of the Debtor, however titled

or held.  26 U.S.C. §§ 6321 & 6322. 

2. The Internal Revenue Service filed notices of federal tax lien to collect the

Debtor’s unpaid tax liabilities.  Four liens were filed against Star Girl Productions, Inc.

as an alter-ego of the Debtor and four liens were filed against KMBA Productions as an

alter ego of the Debtor.  If Star Girl Productions and/or KMBA Productions are

Debtor’s alter ego, “the Service could properly regard [their] assets as [Debtor’s]

property subject to lien under § 6321, and the Service would be empowered, under §

6331, to levy upon assets held in [Star Girl Productions’ and KMB Productions’] name in

satisfaction of [Debtor’s] income tax liability.  G.M. Leasing Corp. V. United States, 429

U.S. 338, 351 (1977).  The Notices of Federal Tax Lien were filed in the following

locations on the corresponding dates. 

Tax Years Location Filing Date

1997 -1999, 2007 Essex County, NJ 3/11/13

1997 -1999, 2007 Sacramento County, CA 3/13/13

1997 -1999, 2007 Los Angeles County, CA 3/13/13

1997 -1999, 2007 Pasco County, FL 3/12/13

3. Before Debtor filed for bankruptcy, the Internal Revenue Service

discovered that the amounts listed on the liens for the year 1998 were incorrect.  The

initial liens listed that the amount due for 1998 as $151,217.45, rather than the correct

amount of $1,515,217.45. 

4. On March 21, 2013, hours before Debtor filed her bankruptcy petition, the

Internal Revenue Service filed corrected notices of alter-ego liens against Star Girl

Productions and KMBA Productions in Essex County, New Jersey.  On March 21, 2013,

unaware Debtor had filed for bankruptcy sometime earlier that day, the Internal

Revenue Service filed corrected notices of liens against Star Girl Productions and KMBA
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Productions in Pasco County, Florida.  Similarly [did IRS know of bk filing by then?], on

March 22, 2013 and March 25, 2013, the Internal Revenue Service filed corrected notices

of liens against Star Girl Productions and KMBA Productions in Sacramento County

and Los Angeles County, respectively.  

5. A bankruptcy petition specifically operates as a stay of actions to perfect a

lien against property of Debtor’s estate, which includes filing a notice of federal tax lien

against Debtor.  26 U.S.C. § 362(a)(4).  See also In re Mollo, 196 Fed. Appx. 102 (3d Cir.

2006) (stating that for purposes of the automatic stay, the filing of a federal tax lien is an

act to perfect a lien).  

6. Here, and as demonstrated above, the federal tax liens for 1997-1999 and

2007 filed against Star Girl Productions and KMBA Productions were perfected prior to

Debtor filing her bankruptcy petition.  The amount stated as due for 1998 was incorrect,

in that a “5" was left out of the thousands place.  A federal tax lien arises at the time the

tax is assessed and is generally perfected by filing of the notice of tax lien.  See 26 U.S.C.

§§ 6322, 6323(a); United States v. Pioneer American Ins. Co., 374 US 84, 88 (1963).  The

liens filed against Star Girl Productions and KMBA Productions were perfected when

the Service initially filed the federal tax liens in early March of 2013.  The refiling of the

liens with the corrected amount for 1998 merely corrected a typographical error and

was not a violation of the stay under 11 U.S.C. § 362(a)(4).  See Richter’s Loan Co. v.

United States, 235 F.2d 753, 755 (5  Cir. 1956) (providing that the misspelling of a nameth

on a notice of federal tax lien does not render it invalid); United States v. Sirico, 247 F.

Supp. 421, 422 (S.D.N.Y. 1965) (“The essential purpose of the filing of the lien is to give

constructive notice of its existence.  The test is not absolute perfection in compliance

with the statutory requirement for filing the tax lien, but whether there is substantial

compliance sufficient to give constructive notice and to alert one of the government’s

claim.”)  
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7.  To the extent the Court finds that the automatic stay was violated, the

United States requests that the Court annul the stay retroactively to permit the filing of

the corrected liens.  Although actions taken in violation of the stay are void, these

actions “may be revitalized in appropriate circumstances by retroactive annulment of

the stay.”  In re Myers, 491 F.3d 120, 127 (3d Cir. 2007).  The retroactive relief would

then validate the proceeding, such as validating a corrected notice of federal tax lien

filed post-petition.  See In re Siciliano, 13 F.3d 748, 752 (3d Cir. 1994) (validating a

sheriff’s sale).  In determining whether retroactive stay relief should be granted, the

Third Circuit considers “(1) whether the creditor was aware of the filing or encouraged

violation of the stay; (2) whether the debtor engaged in inequitable, unreasonable, or

dishonest behavior; and (3) whether the creditor would be prejudiced.”  In re Myers,

491 F.3d at 129.   

8. In the instant case, the Service was unaware that Debtor filed for

bankruptcy when it filed the corrected alter-ego liens.  The United States maintains that

the Debtor has “engaged in inequitable, unreasonable, or dishonest behavior” by

utilizing an alter-ego.  Finally, assuming the mere correction of the dollar amount for

1998 was a violation, the “creditor would be prejudiced” if the Court were to sanction 

the United States.   Thus, for the reasons provided, the stay should be lifted nunc pro1

tunc to permit the filing of the corrected notices of alter-ego liens. 

Notices of alter-ego federal tax levies

9. The Internal Revenue Service issued numerous pre-petition levies to third

parties to collect Debtor’s tax liabilities.  The notices of levy sought monies owed to Star

Girl Productions and KMBA Productions, because the IRS maintains that these entities

are the alter-ego and/or nominees of debtor.  On March 6, 2013, the Internal Revenue

  Since, however, Notices of Federal Tax Lien for the years 1997-1999 and 20071

were filed prior to the petition, the secured claim of the United States is not affected. 
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Service issued 5 notices of levy for monies owed to Star Girl Productions, Inc. and 4

notices of levy for monies owed to KMBA Productions.  On March 11, 2013, the Internal

Revenue Service issued another notice of levy for monies owed to Star Girl Productions

and on March 13, 2013, the Internal Revenue Service issued 4 additional notices of levy

– 2 for monies owed to Star Girl Productions and 2 for monies owed to KMBA

Productions.   

10. Once the Internal Revenue Service became aware that Debtor filed for

bankruptcy, it informed the third parties that any funds should be held by the third

parties and not turned over the IRS.  Nonetheless, the Internal Revenue Service has

received funds in response to the pre-petition levies.  The United States seeks to lift the

stay to apply those funds to Debtor’s pre-petition tax liabilities.

11. When Debtor filed her petition, the Bankruptcy Code imposed a stay on a

variety of actions that might be taken to collect on debts owed by her.  11 U.S.C.

§ 362(a).  The purpose of the stay is to give Debtor “a breathing spell” and stop

collection efforts.  Siciliano, 13 F.3d at 750.  However, pursuant to 11 U.S.C. § 362(d)(1),

the stay may be lifted “for cause, including the lack of adequate protection of an interest

in property.”  Since the Bankruptcy Code does not define the term cause, each circuit

has identified its own standard to determine whether cause exists.  The Third Circuit

determined that “courts [must] consider what constitutes cause based on the totality of

the circumstances in each particular case.”  In re Wilson, 116 F.3d 87, 90 (3d Cir. 1997).

12. Although the United States maintains that Star Girl Productions and

KMBA Productions are Debtor’s alter-egos and thus their property belongs to Debtor,

there has been no judicial determination regarding this issue.  As such, the property

held by the alter-egos is not implicated in the administration of the estate.  The stay

should be lifted to allow the Service to apply the funds to Debtor’s pre-petition tax

liabilities.  
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13. The United States currently holds the funds paid post-petition from the

pre-petition levies without intent to permanently settle Debtor’s accounts.  See

Citizens’s Bank of Maryland v. Strumpf, 516 U.S. 16, 19 (1995).  The IRS should be

allowed to retain those funds until the Court decides whether Star Girl Productions and

KMB Productions are Debtor’s alter-egos and whether the funds are otherwise property

of the estate.  

WHEREFORE, the United States requests that this Court

(1) lift the stay nunc pro tunc to permit the filing of corrected notices of liens filed

against alter ego entities (originally filed pre-petition) with respect to Debtor’s tax

liabilities; and

(2) lift the stay to permit the United States to apply funds received from pre-

petition levies against debtor’s pre-petition tax liabilities.

(3) FURTHER, the United States requests that to the extent the Court denies the

request to lift the stay, that:

(A) the IRS be allowed to hold, without applying to Debtor’s liabilities, the

funds paid to it post-petition in response to the Notices of Levy until the

Court determines whether Star Girl Productions and/or KMBA

Productions are the alter-egos or nominees of the Debtor; and 

//

//

//
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(B) the Court allow the United States to maintain its levies upon the assets,

including all funds, held by or owed to Star Girl Productions and/or

KMBA Productions. 

DATE: May 23, 2013 

Respectfully submitted,

KATHRYN KENEALLY
Assistant Attorney General

/s/ Beatriz T. Saiz                  
BEATRIZ T. SAIZ (BTS 6242)
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 227
Washington, D.C. 20044
Telephone: (202) 307-6585
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