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I. Timeliness: Th is motion is timely filed pursuant to Rule for Mili tary Commiss ion 

(RMC) I I 02(b )(2) to ensure proper enforcement of the pretrial agreement and sentence in th is 

case. 

2. Relief Sought: The Defense respectfull y requests that mili tary judge Capta in 

Modzelewski convene a sess ion under Rule for M ili tary Commiss ion ("RMC") 803 for the 

purposes of issuing an order (Attachment B) directing specific perfonnance of the 

government' s prom ise, pursuant to the pretrial agreement in th is case, to take all steps 

necessary to suspend confi nement of Noor Muhammed and effect hi s release and repatri ation 

no later than December 3, 2013 . 

3. Burden of Proof: As the moving party, the burden of persuas ion lies with the 

Defense by a preponderance of the evidence. R.M.C. 905(c). 

4. Overview: 

In earl y 20 II , Noor accepted a plea agreement with the government in which he 

agreed to plead gu ilty to certa in charges, wa ive his ri ght to present witnesses and ev idence in 

hj s defense at trial , and otherwise cooperate with the govern ment. In return for his plea and 

cooperat ion, the government promised Noor that he would be released after no more than 34 
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months of add itional confinement (on top of hi s 9 years of prior confinement) -- i.e. , by 

December 3, 2013. 

Noor has kept both the letter and sp iri t of hi s promises under the plea agreement, but 

the government has not. More than two years have passed since the written plea agreement 

was signed by the govern ment, and yet the convening authority continues to delay in carry ing 

out the procedural steps necessary to pave the way for Noor's release and repatriation. 

As a matter of contract law and bas ic fairness, the plea agreement between Noor and 

the government should be enforced . See United States v. LUI/dy, 63 MJ. 299, 30 1 (CAAF 

2006)( LllI1dy IV) (the government is bound to the terms of a contract when the accused has 

relied upon the contract to hi s detriment); Shepardson v. Roberts, 14 M.J. 354, 358(C.M.A. 

1983) (s im ilar); Restatement Contracts § 90 ( 1932); Restatement (Second) of Contracts §§ 

34d, 344, 349; Fuller and Perdue, Reliance Interest ill Contract Damages, 46 Yale L. Rev. 52-

96; 373-420 (Nov. 1936, Jan. 1937). 

Here, there can be no reasonab le di spute that Noor relied upon the plea agreement to 

hi s detriment. He wa ived hi s ri ght to a trial, to call witnesses and produce evidence in hi s 

defense, to chall enge the jurisdiction of the military comm ission, or to claim confinement 

credit for 9 years of pr ior confinement, among other th ings . And importantly, Noor's plea 

caused him to be moved to puni tive confinement, losing a nu mber of privil eges he had 

previously earned. 

Noor has li ved up to hi s end of the bargain, and the government should be ordered to 

do the same through spec ific perfonnance. United States v. LUlldy, 60 M.J. 52, 60 (CAAF 

2004)(LllI1dy /I) ("When the Government does not fu lfill a material provision in a pretrial 

agreement, remedial act ion is required in the fonn of specif ic perfonnance .... ") . 
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Accord ingly, the Defense respectfully requests that the mili tary judge Capta in Modzelewski 

convene a sess ion under RMC 803 for the purposes of issu ing an order directing spec ific 

perfonnance of the government' s promise, pursuant to the plea agreement in th is case, to take 

all steps necessary to suspend confinement of Noor no later than December 3, 20 13. 

5. Facts: 

In late December 20 10, after 9 years of confinement and extensive pretrial1i tigation , 

the govern ment offered a plea agreement to Noor. Noor accepted and signed the agreement 

on December 3, 2010, and the agreement was signed by the convening authority two months 

later, on February 2, 20 I I. 

Under the terms of the agreement, Noor was prom ised a sentence limitat ion of no 

more than 34 months. In return , Noor prom ised (among other things): (i) to plead gu ilty; (i i) 

to enter in to st ipu lat ions of expected test imony; (i ii ) to enter into a st ipu lat ion of fact; (iv) to 

waive hi s ri ght to foren sic and sc ientif ic test ing of the evidence; (v) not to offer any test imony 

from another detainee; (v i) not to seek any depositions to be used at sentenc ing; (vii ) not to 

offer any in-court test imony at govern ment expense of any lay witness at sentenc ing; (viii ) to 

withdraw all pending and approved requests for expert ass istance; (ix) to wa ive any claim to 

confinement credit for 9 years of prior confinement; (x) to cooperate with the govern ment, 

and (x i) to jointly request a sentenc ing instruction that hi s sentence may be no less than ten 

years and no more than fourteen years . 

The govern ment received substantial benefits under the plea agreement. By plead ing 

gu ilty, Noor gave up hi s ri ght to a trial by members -- a trial that wou ld have been lengthy, 

expensive, and complicated by novel legal issues and class ified evidence. There were thirty-

seven defense mot ions filed , several expert consultants for both part ies, and more class if ied 
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MeRE 505 hearings than in any previous mili tary comm ission case at the time. The pretrial 

agreement was finalized just before li tigation of an involved Art icle 5 hearing where the 

government would have been forced to establi sh the conun iss ion's jurisdiction. 

Noor has fu lfilled all of hi s promises under the agreement. (Attachment D). On 

February 15,2011 Noor pled guilty to offenses under the M ilitary Commiss ions Act of 2009, 

Pub. L II 1-84 §§ 180 I , er seq. (2009) ("2009 Act") . As required by the agreement, Noor 

plead gu ilty to one specificat ion of Materi al Support for Terrorism under 10 U.S.c. 

§950v(b)(25)(2009) and one specification of Conspiracy to comm it Material Support to an 

internat ional terrori st organizat ion and terrorism under 10 U.S.c. §950v(b)(28)(2009). The 

military judge accepted his pleas. As further required by the pre-trial agreement, Noor entered 

into St ipu lat ions of Expected Test imony and a St ipulat ion of Fact. Noor joined the 

government in request ing a sentenc ing instruction be given to the members directing a 

sentence to confinement between ten and fourteen years . 

During the guilty plea inquiry on February 15, 20 11 the commiss ion inquired into the 

terms of the pretrial agreement, aga in explic itly confinn ing that Noor's gu ilty plea was given 

in considerat ion of hi s 34 month sentence: 

MJ [CAPT MODZELEWSKI]: Looking next at paragraph 2a, it states that you 
understand that you have a ri ght to plead not gu ilty. And that in considerat ion 
of the agreement by the convening authority to approve a sentence in accord 
with Appendix A of this agreement, you offer to plead guilty to Charge 1 and 
its Specification, and to plead guilty to Charge 11 and the Specification, 
except ing the words as agreed to in that paragraph. Do you understand and 
agree to these provisions? 
ACC [MR. MUHAMMED]: Yes. 
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ROT, page 267 . A sentence of fourteen years was announced. After announcement of 

sentence, late in the night on February 18, 20 II , Noor was transferred to puni tive confinement 

which resulted in the immediate loss of a number of pr ivil eges he had previously earned . I 

On April 27, 20 11 , the legal advisor recommended that the sentence of34 months be 

approved pursuant to the pretrial agreement. (Attachment E) Noor subm itted matters in 

clemency on June 6, 20 11 (Attachment F) and December 14,20 11 (Attachment G), urging the 

convening authority to approve a sentence of less than 34 months. 

Despite these repeated requests by the defense, however, the convening authority has 

fa il ed to pass upon the legal adv isor's recommendation or otherwise to take required act ion to 

effectuate the government' s prom ises of tak ing act ion and forwarding hi s case for 

considerat ion for release, nor has the convening authority provided any wr itten or verbal 

explanat ion for th is fa il ure . 2 

The Uni ted States govern ment has recognized that the integrity of the mili tary 

comm iss ions system requires fo llow-on act ion to a guilty plea with an eye toward repatriation. 

Tellingly, every other detainee ( including Mr. Omar Khadr, Mr. Ibrahim al Qosi, and Mr. 

David Hicks) who had a pretrial agreement with the government was repatri ated to hi s home 

1 Noor has always been considered to be amongst the most compliant detainees and, as such, had earned 

privileges and resided in a communal living envi ronm ent . See DE B, Stipulation of Fact Regarding Detention. 
Z The agreement also guaranteed Noor continued representation by counsel throughout his incarceration. 

There are a number of actions by the government that have interfered with Noor's representation . Several 

months after Noor began serving his sentence, on December 27, 2011, the Commander JTF issued an Order 
Governing Written Communications Management for Detainees Involved in Military Commissions. The order, 

combined with ethics guidance from the Chief Defense Counsel made it impossible for counsel to have 
privileged written communications with Noor. In the fall of 2012 the convening authority began a practice and 

pattern of impermissibly interfering in counsel's representation by requiring detailed justifications before 
approving a linguist . In January 2013 that practice evolved into the denial of adequate translation resources. 

The actions of the government and the convening authority have interfered with counsel's ability to represent 
Noor. 
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country at the end of the promised sentence.3 Put another way, of the seven people convicted 

under the 2006 and 2009 M ili tary Comm iss ions Acts, "five have pled gu ilty in exchange for 

release.,,4 Resp. to Pet. of the U.S . for Rehrg. En bane at 6, Bahlill v. UI/ited States, 2013 U.S . 

App Lexis 1820 (D.c. Cir. 2013), No. 11 - 1324 . 

In all prior cases, the convening authority's act ion was a trigger for the U.S . 

government to ini tiate the process of repatriation. (See attachment H) In repatriating any 

detainee, he U.S . government must abide by procedures estab li shed by congress wh ich govern 

the expendi ture of govern ment funds. Under the National Defense Authorization Act for 

fiscal year 20 12 ("FY 12 NOAA"), the Secretary of Defense was to provide a cert ificat ion to 

congress before release of any detainee. As part of the process, the Secretary was to cert ify 

that the detainee is not be ing released to a nat ion des ignated as a state sponsor of terrorism by 

the Uni ted States. Sudan is on the li st of state sponsors of terrori sm. In recogni tion of the fact 

that two detainees with pretrial agreements were Sudanese, Congress included an except ion to 

the cert iFicat ion requirement for detainees with existing pre-trial agreements . (Attachment J) 

Mr. al Qosi and Noor, both Sudanese, pled gu ilty to the same crimes and had sim ilar pretrial 

agreements. As a result of the pretrial agreement except ion in the FY 12 NOAA, Mr. al Qosi 

was released, without the need For a cert ificat ion to Congress, immediately upon complet ion 

oFh is agreed upon sentence in July 20 12. The amend ments to the NOAA for Fiscal Year 

20 13 ("FY 13 NOAA") eli minated the except ion for pre-trial agreements but leaves in force a 

provision for except ion to the cert ificat ion requirements for a court order, stat ing in relevant 

part: 

1 Additionally, Mr. Salim Hamdan, convicted after a military commission trial was released and repatriated to 

his home country of Yemen immediately following his adjudged sentence . 
4 The five men referenced are Noor, Mr. Majid Khan, Mr. al Qosi, Mr. Khadr, and Mr. Hicks. The remaining two 

of the seven, Mr. Bahlul and Mr. Hamdan have both had convictions overturned on appeal. 
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EXCEPTION.-Paragraph (I) shall not apply to any act ion taken by the 
Secretary to transfer any individual detained at Guantanamo to effectuate 
an order affect ing the di sposition of the individua l that is issued by a court 
or competent tribunal of the Uni ted States having lawful jurisdiction 
(which the Secretary shall not ify Congress of promptly after issuance). 

FY 13 NOAA § 1028(a)(2) . On March 26, 20 13 the except ion for pretrial agreements was 

reinstated into law in the Consolidated and Further Continuing Appropriat ions Act. 5 The Act 

is in force through September 30, 2013. It is imposs ible to predict what changes might occur 

in the law after September 30, 20 13. If there is no exception for pretrial agreements then the 

government must obtain a court ordel to Fu lfill its legal (contractual) and moral obligations to 

consider Noor for release at the complet ion of hi s agreed upon sentence. 

6. Law and Argument: 

A. The Trial Judge, Captain Modzelewski, Should Preside Over a Post-Trial 
Hearing to Ensure Compliance With the Terms of the Plea Agreement. 

"RCM. 11 02 is a veh icle for precluding a miscarriage of just ice from occurring," 

United States v. Scaff, 26 M.J . 985, 988 (C.M .R. 1988). Likewise, Rule for M ili tary 

Comm iss ion lI02(b)(2) allows for either party to move the commiss ion for a post-trial 

sess ion without members to "reconsider any trial ruling that substantiall y affects the legal 

su fficiency of any findin gs of gu ilty or the sentence." Here, such a session is called For to 

prevent the convening authority from continuing to refuse to take act ion, thereby fa iling to 

fulfill material terms of the agreement ; and to obta in the requisite court order that would 

enable the government to fulfill its promises under the agreement. 

S Available at: http://www.govtrack.us/congress/bills/113/hr933/text . 
6 The NOAA provides no clarification regarding the language or content of the required "order." The defense 

contends that entry of the proposed findings of fact in conjunction with a convening authority action or 
recommendation would conform to the NOAA FY13 and any future court order requirements. 
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Capta in Modzelewsk i pres ided at Noor's trial, and in the interests of contin uity, she 

should pres ide over th is post-trial hearing as well. As there has been no final act ion, Captain 

Modzelewski remains the ass igned judge in thi s case. Furthennore, Captain Moozelewski 

was ass igned as the Navy C ircu it Judge in Norfolk, Virginia at the time she acted as tr ial 

judge in Noor's case. Ass ignment to the mili tary comm iss ion bench was a coll ateral duty for 

Captain Moozelewski wh ile she continued to manage a full docket of cases in Norfolk . Like 

most trial part ic ipants, Capta in Modzelewsk i traveled to Guantanamo Bay to part ic ipate in 

hearings . Currently, Captain Modzelewski contin ues to perform duties of a m ili tary judge 

wh ile ass igned to the bench of the Navy Marine Corp Court of Criminal Appeals and the 

Court of Mili tary Commiss ion Review in Washj ngton D.C. Captain Modzelewski is still 

ass igned as a m ili tary judge and still in the same geographic area, mak ing contin uing as trial 

judge in Noor's case logist icall y feasible. 

Under the Rules for Mili tary Commiss ion a different mili tary judge may onl y be 

detailed for "good cause." RMC JI02(e) ( l)(B). The defense is not aware of any "good 

cause" for the mili tary comm iss ion to detail a different judge at th is JXJ int in the case. To the 

contrary, Capta in Modzelewski has a knowledge of the facts and hi story of the case that will 

be critical to resolv ing thi s mot ion. In mili tary pract ice, the mili tary judge and counsel playa 

"critical role . .. to ensure that the record reflects a clear, shared understanding of the terms of 

any pretrial agreement between the accused and the convening authority." United States v. 

Felder,59 M.J . 444, 445 (CAAF 2004) (c iting RCM 9 10(1'), UI/ited States v. Killg, 3 M.J. 458 

(CMA 1977); UI/ited States v. Greel/ , 24 CMA 299, 1 M.J. 453, 52 CM.R. 10 (CMA 

1976)). Captain Modzelewsk i should continue to play that role . 

B. The Convening Authority Is Bound By the Pretrial Agreement. 
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When looking at quest ions of enforcement and in terpret ing pretrial agreements, both 

federal and m ilitary courts look to bas ic princ iples of contract law. United States v. Acevedo, 

50 MJ. 169, 172 (CAAF 1999). 

Both before and since Sal/tobella [404 U.S. 257( 197 1)} the courts have 
understandably drawn heavil y on the ready analog ies of substantive and 
remedial contract law to supply the body of doctrine necessary to order plea 
bargaining pract ices and to afford relief to defendants aggrieved in the 
negot iat ing process . To the extent therefore that there has evolved any general 
body of "plea bargain law," it is heavil y frei ghted with those contract law 
analogies . 

United States v. KOOPIIIllII , 20 M.J . 106, 110 (C.M.A. 1985) (c iting Cooper v. United States, 

594 F.2d 12, 15- 16 (4th C iL 1979)) . 

When plead ing gu ilty pursuant to an agreement, the accused gives up substanti al 

ri ghts, including "the priv il ege against compulsory se lf- incrim inat ion, the ri ght to tri al by 

members, and the ri ght to confront witnesses against him in exchange for a reduction in 

sentence or other benefit." Id. (c iting Perroll, 58 M J. at 8 1). Therefore, "when interpret ing 

pretr ial agreements . .. contract princ iples are outweighed by the Const itu tion's Due Process 

Clause protect ions." Acevedo 50 MJ. at 172 (c iting Virgill lsiallds v. Scotia lid, 614 F.2d 360, 

364 (3d Cir. 1980); Un ited States v. Kazena, 11 MJ 28, 34 (CMA 1981 )(Everett, CJ., 

concurring in the result)) . In addi tion to the substanti ve due process guarantees of 

fundamental fairness, the ri ght to effect ive ass istance of counsel is also implicated. Cooper. v. 

United States, 594 F.2d 12, 18 (4111 C ir. I 979)(di scuss ing a const itut ional ri ght to enforcement 

of plea agreements before a technical contract has been formed). 

To the extent that the government attempts through defendant 's counsel to 
change or retract positions earli er communicated, a defendant's confidence in 
hi s counsel's capabili ty and profess ional responsibili ty, as we ll as in the 
govern ment's reliability, are necessaril y jeopard ized and the effect iveness of 
counsel's ass istance easil y comprom ised. At the very least, these Sixth 
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Amendment considerat ions add a heightened degree of obligat ion to the 
govern ment's fundamental duty to negot iate with scrupulous fa irness in seeking 
gu ilty pleas. 

Id. at 18- 19. At the least, Noor has a statutory ri ght to effect ive ass istance of counsel, RMC 

506, which would be ev iscerated with the govern ment's failure to honor its agreement. 

In the mili tary, "a pretr ial agreement is a contract between the accused and the 

convening authority." Lundy IV, 63 M.J. at 301 (c iting Id. at 172). Any analys is ofa pretrial 

agreement begins by looking first to the language of the contract itself. Acevedo, 50 M.J. at 

172. "When the teI111S of a contract are unambiguous, the intent of the part ies is di scerned 

from the four corners of the contract." !d. (c iting United States v. LirallZo, 944 F.2d 73, 77 

(2d Cir. 199 1 )) . 

The language of the pretrial agreement in this case is unambiguous. In the agreement, 

Noor made several promises: (i) to plead guilty; (i i) to enter in to st ipulat ions of expected 

test imony; ( iii ) to enter in to a st ipulat ion of fact ; (iv) to waive hi s ri ght to forensic and 

sc ientific test ing of the ev idence; (v) not to offer any test imony from another detainee; (vi) not 

to seek any depositions to be used at sentenc ing; (vii ) not to offer any in-court test imony at 

government expense of any lay witness at sentenc ing; (viii ) to withd raw all pending and 

approved requests for expert ass istance; (ix) to wa ive any claim to confinement credit for 9 

years of prior confinement; (x) to cooperate with the government, and (x i) to jointly request a 

sentenc ing instruction that hi s sentence may be no less than ten years and no more than 

fourteen years. Noor made all of these promises in exchange for a prom ise from the 

convening author ity to li mit hi s sentence to 34 months . 

Appellate courts "give credence to the plain language of the plea agreement" but will 

not "construe the language so li terall y that the purpose of the plea agreement is frustrated ." 

United States v. BUlIl1er, 134 F.3d 1000, 1003 ( 10th Or. 1998), (c iting United States v. 

10 
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Rockwell lnterl1. Corp., 124 F.3d 11 94, 11 99 (10th Cir. 1997)) . Accordingly, courts "consider 

terms implied by the plea agreement as well as those expressly provided." Id. at 1003. There 

is always an implic it tenn in pretrial agreements that part ies act in "good fa ith" to accomplish 

the object ives of the contract. Koopmall, 20 MJ . at 11 0. 

Flowing from the convening authority's promise of a li mitat ion on the sentence, are 

two implied prom ises from the gove rnment: First, that the convening authority would take 

act ion with in a reasonable time; and second , that the act ion by the convening authority would 

trigger the series of events necessary for Noor to be repatriated. 

In courts-mart ial pract ice, act ion by the convening authority is required with in 120 

days of complet ion of trial. United States v. Moreno, 63 M.J. 129, 142 (CAAF 2006). Any 

delay beyond 120 days is presumed to be unreasonable. Implied in the plea agreements in 

courts mart ial and before th is commiss ion is a requirement that the convening authority act 

with in the parameters of estab li shed caselaw by taking act ion on the sentence with in a 

reasonab le time, 120 days, after conclusion of the trial. The convening authority's failure to 

take act ion or provide a written explanat ion for the delay with in 120 days constitutes an 

anticipatory breach of the agreement. 7 

C. The Convening Authority Is Required to Fulfill Its Obligations Under the 
Agreement Because Noor Has Relied to His Severe Detriment and Has 
Irrevocably Paid for His Part of the Bargain. 

The Uni ted States Supreme Court has recognized that an accused is entitled to 

enforcement of a plea agreement. Sallfobello v. New York, 404 U.S . 257 (197 1). When the 

gu ilty plea of an accused "rests in any significant degree on a promise or agreement of the 

7 Further evidence of anticipatory breach is the convening authority's interference with counsel's 

representation in the form of denying funding for necessary linguistic support. The denial of translation 
services interferes with counsel's ability to represent Noor and is contrary to the convening authority's promise 

in the pretrial agreement to permit continued legal representation for Noor for the duration of his 
confinement. See PTA, paragraph 4b. 
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prosecutor, so that it can be sa id to be part of the inducement or considerat ion, such promise 

must be fulfilled." Id. at 262. " If the Government does not fulfill its promise, even through 

inadvertence, the accused ' is entitled to the benefit of any bargain on wh ich hi s gu ilty plea 

was prem ised. " United States v. Smith, 56 M.J. 27 1, 272 (CAAF 2(02) (c iting United States 

v. Badal1ia, 12 M.J. 373, 375 (CMA 1982)) . As to the remedy, the preference of the accused 

should be g iven "considerable, if not controlling, we ight." Sal/tobello, 404 U.S. at 267 

(Just ice Douglas, concurring) . 

The Government is bound to the terms of a contract when the accused has relied upon 

the contract to hi s detriment. Accordingly, "detrimental reliance by an accused will g ive him 

a bas is for judic ial relief, just as under conventional contract law a party may be subject to 

promissory estoppel because of the other party's detrimental reliance." Shepardson v. 

Roberts, 14 MJ . 354, 358(CMA 1983), see Restatement Contracts § 90 ( 1932); Restatement 

(Second) of Contracts §§ 34d, 344, 349; Fu ller and Perdue, Reliance Interest ill Commcr 

Damages, 46 Yale L. Rev. 52-96; 373-420 (Nov. 1936, Jan. 1937) . 

In Rodriguez v. Un ited States, 933 F.Supp. 279 (SONY 1996), the U.S . District Court 

addressed issues of detrimental reliance. Rodriguez moved to vacate her convict ion based on 

a Supreme Court deci sion that changed the law upon which her plea of guilty was based. 

Importantly, Rodr iguez did not revoke her promise to adm it her knowledge and allocute to the 

conduct that const ituted a crim inal v iolation prior to a change in the law. Addi tionall y, 

Rodriguez served over half of her 123 month sentence. As a result, the court found that 

Rodr iguez "suffered a severe detriment that will not be erased with vacat ing" her convict ion. 

Id. at 282. Courts acknowledge that cases in wh ich a defendant serves part of the sentence 

are different from cases where a defendant attacks a plea before execut ion of the sentence, 

12 
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Unl ike the situat ion presented in a case where a defendant attacks a plea 
barga in before the execut ion of a sentence, there is no way that the 
Defendant in th is case can be restored to hi s former pos ition. He has 
irrevocably paid for hi s part of the bargain by spending nearl y a year in 
prison. To penn it the Government now to renege its part of the plea 
agreement and reinst itute the heroin charges wou ld enable the 
Government to enjoy substanti al benefits from the plea agreement (the 
Defendant's incarceration on Count One) and escape its obligat ion to 
di smiss the heroin charges. 

Id. at 283 (c iting United States v. Youngworth, 1989 u.s. Dist. LEX1S 12817, 

No. C-CR-89-8 1, 1989 WL 129262 (W D.N.C. Oct. 26, 1989)) . 

Here, as in Rodriguez, the part ies cannot be restored to the ir pos itions prior to the plea 

agreement. Noor has fu ll y perFormed hi s obligations under the agreement. He has pled 

gu ilt y, complied with all other obligat ions, and served over 25 months of a 34 month 

sentence. To peI111 it the gove rnment to now renege on the agreement wou ld enable the 

government to enjoy substantial benefits and escape its obligations to complete the post-trial 

processing of Noor's case, which wou ld permit him to be considered For release. See id. 

Withdrawal from the agreement is not an opt ion For the convening authority. 

Often pretr ial agreements invo lve an undertak ing by the accused to enter 
certa in pleas in return For promised act ion by the convening authority in hi s 
review of the case. Under such c ircumstances we have held that the convening 
authority may withdraw from the agreement as long as it is completely 
executory at the time of hi s withdrawal. 

Koopman , 20 M J. at 109 (c iting Shepa rdson v. Roberts, 14 MJ 354 (CM.A. 1983)). Since 

Noor's agreement is well beyond the stage of be ing "completely executory" the convening 

authority cannot now withdraw From the agreement. The onl y opt ion for the convening 

authorit y is spec ific performance by taking act ion 8 to ensure that the outcome in Noor's case 

is not inconsistent with the agreed upon sentence li m itat ion. Put another way, the convening 

8 In reaching a decision regarding the appropriate disposition of Noor's case, the convening authority must 

consider Noor's clemency submissions and all other appropriate factors to determine whether a sentence of 
less than 34 months is appropriate in light of all the circumstances. 
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authority 's act ion must provide a basis for the govern ment to consider Noor for release on or 

before December 3, 20 13, j ust as he would have been considered for release had the 

convening authority properl y taken action within a reasonable time. 

Noor stands in a tru ly unique situat ion. Importantly, the Government establi shed the 

forum and the natu re of the charges aga inst Noor. Consequently, the Govern ment must bear 

the consequences of the ri sk of try ing him in a mili tary comm issions system fraught with legal 

uncerta inty. Noor has perfonned under the agreement. The convening authority has received 

significant benefits from his perfonnance includ ing a guilty plea, avoidance of a complicated 

trial, the ab ili ty to demonstrate the effect iveness of pretrial negot iat ions and agreements in the 

commiss ions system, and extensive cooperat ion. The defense is not suggest ing that the 

convening authority approve findin gs that are contrary to law; however, the convening 

authority has the ab ili ty to take action that would ensure both part ies receive the benefit of the 

barga in. Specificall y, the convening au thority may st ill uphold its end of the bargain by 

taking act ion on the sentence. There is no requirement that there be act ion on findings, See 

RMC II 07(c) . The convening authority may further uphold its end of the barga in by joining 

the defense in seeking a commiss ion order with findings that acknowledge Noor's sat isfact ion 

of hi s obligations. The convening authority should then forward to the Department of 

Defense General Counsel, its action , the commiss ion order and a recommendat ion that Noor 

be considered for repatri at ion and hi s case be processed consistently with past cases with pre-

trial agreements. 

7. Request for Oral Argument: The Defense requests oral argument. 

8. Request for Witnesses and Evidence: None at thi s time. The Defense reserves the 

request of witnesses and evidence if it becomes necessary in the future. 

14 
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9. Conference with Opposing Counsel: The Defense has conferred with oppos ing counsel 

and no pos ition was provided. 

10. Attachments: 

A. Cert if icate of Service 
B. Proposed Order 
C. Proposed Seali~ 
D. Declaration of_ Cfiled under seal) 
E. Legal Advisor' s Recommendation 
F. Clemency request dated June 6, 20 11 
G. Clemency request dated December 14, 201 I (filed under seal) 
H. Declaration of Major Todd Pierce 
I. FY 12 NDAA § 1028 

Respectfully submitted, 

LEGAL26 1 34445. 1 

lsi Howard Ross Cabot 
HOWARD ROSS CABOT 
Perkins Coie 
2901 North Central Ave, Su ite 2000 
Phoenix, AZ 805 12 
Pro 80/10 CO/II/sel 

lsi Chr istopher Kannady 
CHRISTOPHER KANNADY 
Pro 80110 Coullsel 

lsi Katharine McConnick 
KATHARINE MCCORM ICK 
CDR, l AGC, USN 
Detailed De/ense COllllsel 
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CERTIFICATE OF SERVICE 

I cert ify that on the 9th day of Apri l 20 13, I caused the foregoing document to be 
electronically served on all counsel of record and filed with the Chief Clerk of the Trial 
Judiciary via email , with the exceptions of Attachments D and G which are filed under seal 
via email. 

Filed with T J 
9 April 2013 

IIsil 
KATHARINE MCCORM ICK 
CDR, lACC, USN 
Defense Counsel 
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MILITARY COMMISSIONS TRIAL J UDICIARY 
GUANTANAMO BAY 

United States of America AE 144 

v. Proposed Order 

Noor Uthman Muhammed DATE 

Findings: The Comm iss ion finds as follows: 

I) There is a binding pretr ial agreement between Noor and the convening authority; 
2) The agreement became binding on February 2, 20 11 when both part ies signed the 

agreement; 
3) In the agreement Noor prom ises to: 

(i) to p lead gu ilt y; 
Oi) to enter in to st ipulat ions of expected testimony; 
(i ii ) to enter in to a stipu lat ion of fact; 
(jv) to waive his ri ght to foren sic and scientific test ing of the ev idence; 
(v) not to offer any test imony from another detainee; 
(vi) not to seek any depositions to be used at sentenc ing; 
(vii ) not to offer any in -court test imony at government expense of any lay 

(viii ) 
(ix) 
(x) 
(x i) 

witness at sentencing; 
to withdraw all pending and approved requests for expert ass istance; 
to waive any cl aim to confinement credit for 9 years of prior confinement; 
to cooperate with the government, and 
to jointly request a sentencing instruction that hi s sentence may be no less 
than ten years and no more than fourteen years. 

4) Noor has fulfilled all of these prom ises and the convening authority has received the 
benefit of its barga in ; 

5) In the agreement the convening authority promised to li mit Noor' s sentence to 34 
months confinement; 

6) Over 25 months have passed since announcement of sentence and the convening 
authority has not taken act ion, nor has the convening authority provided any written 
or verbal reason for withholding act ion. This constitutes an antic ipatory breach of the 
agreement by the convening authority; 

7) Despite changes in the law, an agreement between Noor and the convening authority 
remains in tact. The convening authority is required to fulfill its promises under the 
agreement because Noor has relied to hi s severe detriment and has irrevocably paid 
for hi s part of the bargain ; 

8) Specific performance is the requested and appropr iate remedy; 
9) Under the teI111S of the pretrial agreement a sentence of 34 months expires on 

December 3, 20 13. 

Filed with T J 
9 April 20 13 

us v. NOOR UTHMAN MUHAMMED 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 
AE 144 

Page 19 of 46 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

10) In all agreements, there are implied promises that naturally flow from the wr itten 
agreement. There is an implied prom ise that the convening authority's act ion trigger 
fo llow-on act ion where in Noor would, at the least, be considered for release and 
repatriation. 

Order:The Comm ission hereby ORDERS the government to fulfill its promise under the 
pretr ial agreement in th is case by taking all steps necessary to suspend confinement of Noor 
Muhammed no later than December 3, 20 13. To this end, the convening author ity shall take all 
necessary steps to join the Defense in seek ing any required court order or mak ing any 
recommendation that th is case be processed consistently with past cases with pre-trial 
agreements. 

SO ORDERED this __ day of __ 2013. 

MOIRA D. MODZELEWSKI 
CAPT, JAGC, USN 
Military Judge 
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BA Y, CUBA 

UN ITED STATES OF AMERICA AE 144 

v . SEALING ORDER 

NOOR UTHMAN MUHAMMED ____ 20 13 

Upon considerat ion of Defense Counsel 's request to ma inta in UNDER SEAL the Declarat ion of 
an employee of the Office of the Chief Defense Counsel dated April S, 2013 ("Declaration") and 
the Clemency Request dated June 6, 20 11 ("Clemency Request"), and pursuant to the 
Comm ission's authority under the M ili tary Commiss ions Act of 2009, 10 U.S .c. § 948a, et seq., 
Rule for M ili tary Comm iss ions 806, Mili tary Commiss ion Rules of Evidence 104 and the 
general supervisory authority of the Comm iss ion; 

IT IS HEREB Y ORDERED that the witness providing the Declaration shall be afforded the 
protect ions pursuant to Protect ive Orders #3 and #6 and 

IT IS HEREBY ORDERED that the Declaration and the Clemency Request contain sensitive 
but unclassified informat ion that, if publicly released, could reasonably be expected to damage 
nat ional security and threaten the safety of individuals, and shall therefore be kept UNDER 
SEAL 

SO ORDERED: 

Filed with T J 
9 April 2013 
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United States v. NOOR UTHMAN MUHAMMED 

APPELLA TE EXHIBIT 144 

(Noor Uthman Muhammed) 

Attachment D 

UNCLASSIFIED 
Under Seal 

APPELLATE EXffiBIT 144 (Noor Uthman Muhammed), 
Attachment D, is filed Under Seal. 

POC: Chief, Office of Court Administration 
Office of Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1600 

Apri l 27, 201 1 

MEMORANDUM FOR CONVENING AUTHORITY FOR MILITARY COMMlSSIONS 

SUBJECT: Legal Advisor's Recommendation, United States v. Noor Uthman 
Muhammed - CORRECTED 

This is my recommendation pursuant to Rule for Military Commission lL06 in the 
military commission of Noor Uthman Muhammed. I recommend you approve the 
adjudged sentence and order it executed, in accordance with the pretrial agreement in this 
casco 

Background 

Mr. Muhammed is an approximately 44 year old citizen of Sudan. He was 
captured by foreign forces in Pakistan on March 28, 2002, and was transferred to 
Guantanamo Bay, Cuba in August, 2002. As of February 18, 20 II , the day his sentence 
was adjudged, he spent 8 years, 10 months, and 22 days in detention. 

On February 15, 20 II , the military judge in a military commission found Mr. 
Muhammed guilty, pursuant to his pleas, of one specification each of Conspiracy and 
Providing Material Support for Terrorism. On February 18,20 11 , a panel of officers 
sentenced him to fourteen ( 14) years confinement. The findings and sentence are 
summarized in the attached Report of Result of Tria!. The commission did not 
recommend clemency. 

Recommendation 

I have considered all matters in the record of tria!. The accused pled gui lty to the 
charges and entered into a stipulation of fact. I am satisfied that the evidence supporting 
the conviction is legally sufficient. The sentence adjudged is appropriate for the offenses 
of which Mr. Muhammed was convicted. 

Mr. Muhammed pled gui lty pursuant to a pretrial agreement. He has complied 
with his obligations under the agreement to date; some obligations continue beyond the 
announcement of his sentence. To date, you have complied with your obligations under 
the agreement. 
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Pursuant to the pretrial agreement. you may approve and order executed a sentence 
of no more than 14 years confinement. 

[ recommend that the sentence as adjudged be approved and ordered executed. [ 
further recommend that, in accordance with the pretrial agreement, you suspend all 
confinement exceeding thirty four (34) months from February 2, 2011 , for 14 years, at the 
conclusion of which time, unless sooner vacated, the suspended portion will be remitted 
without further action. Any proceeding to vacate the suspension of any portion of the 
approved sentence may be undertaken in accordance with Rule for Military Commissions 
1109. 1be procedures used to conduct such a vacation proceeding shall be consistent 
with Rule for Courts-Martial 1109. 

Attachment 
As stated 

Filed with T J 
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"\'f\~oA ~. ~~ 
. \"Michael C. Chapman 

Legal Advisor to the 
Convening Authority 

for Military Corrunissions 

2 
us v. NOOR UTHMAN MUHAMMED 

UNCLASSIFIEDIIFOR PUBLIC RELEASE AE 144 



___ ,UlIlClASSIEIEDIlEOREUBLIC REI EASE 

REPORT OF RESULT OF TRIAL 

To: The Convening Authority, Office of Military Commissions 

1. Notification under R.M,C. 1101 (3) is hereby given in the military commission of United States v. 

NOOR UTHMAN MUHAMMED, alk/a "Abu AI·Hareln, Farouk. Ikramah, Ekrima. Akrama. Muhammed Nor Usman 

Muyammed Nor Uthman, Samir, Zami, Muhammed, Abu Haris" 

2. Trial by military commission on 15 - 18 February _ -,2",0,,'-,-'_ at United Siaies Naval Station, 

Guantanamo Bay, Cuba 

convened by: MeGa Number(s) 07-04,07-07, 09-03,10-01 , 10-03,10-05,11..01 

3. Summary of offenses. pleas and findings: 

Charge , 

" 

§950 M.C.A. SPEC 
1(25) The 

1(29) The 

4 . Sentence: To be confined for 14 years. 

DESCRIPTION 
OF OFFENSE 

Providing material support to 
international terrorist 
organizations, incfuding but not 

limited to al Qaeda 

Conspiracy 10 provide materia! 
support to an international 
terrorist organization and 
terrorism 

ru;e, 
G 

G' 

FINDING 
G 

5. Date sentence adjudged and effective date of any additional penalty (iY'fY/MM/DD): _--"2",01!.'",IO"V,-,'"'S~_ 

6. UNCLASS Name(s) and ISN(s) of companion accused or co-accused, if any: 
None. 

Remar1l:s: (SEE CONTINUATION SHEET) 

CF: Accused, Defense Counsel, Military Judge, Chief Prosecutor. <!hief Defense Counsel, Chief Clerk of 
Court for Military CommiSSIOns. Office of Military CommISSions Public Affairs Officer, legal AdVISor to the 

Convening Authonty, ,I &l .. -
James W Welnck . ~ 

TYPED NAME OF TRIAL COUNSEL ' I SIGNATURE 

Major Uriited Siaies Marine Corps 
BRANCH OF SERVICE RANK 

Me FORM 21·1. JAN 07 F,gure 21.1 Report of Result of Trial 
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CONTINUATION SHEET Me FORM 21-1 United States v. NOOR UTHMAN MUHAMMED. 
a/kJa "Abu AI-Hareth. Farouk.lkramah. Ekrima. Akrama. Muhammed Nor Usman. Muyammed 
Nor Uthman. Samir. Zami r Muhammed. Abu Haris" 

Item 6. contin ued : 

Remarks: In accordanc e with the Pre-Triai Agreement. the Convening Authority \\,;i ll not 
approve a sentence of confinement of less than ten ( I 0 ) years or more than fourteen (14) years. 

· Guilty. excepting the words. "attacking civilians. allacking civi lian objects. intentionally 
causing serious bodity injury, murder of a protected person or persons in violati on of the law of 
war. murder in violation of the law of war. destruction of property in violation of the law of 
war. " Of the excepted words. NOI Guilty. to the spec ificat ion as excepted. Gui lt y. To Charge II. 
Guilty. 

--Guilty. excepting the words and language. "attacking c ivilians. attack ing c ivil ian objects. 
intentionall y causing se rious bodi ly injury. murder of a protected person or persons in violation 
of the law of war. murder in violation of the law of war, destruction o f property in violation of 
Ine law of war." ortne excepted words. Not Guilty. to the specification as excepted. 'Gui lly. To 
Charge II. Guilty. 
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ACKNOWLEDGEMENT OF RECEIPT 

I acknowledge receipt of the Legal Advisor's post-trial recommendation in the case of 
United States v. Noor Uthman Muhammed, dated 27 April 2011, on April ,2011. 
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MAJ Amy Fitzgibbons, JAGC 
Detailed Defense Counsel 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON. DC 20301 · 1600 

6 June 2011 

MEMORANDUM FOR VADM Bruce MacDonald, JAGC, USN (Ret.), Convening Authority, 
Office of the Convening Authority, Office of Military Commissions 

SUBJ: CLEMENCY REQUEST lCO UNITED STATES v, NOOR UTHMAN MUHAMMED 

I. Pursuant to Rule for Military Commission 1105, Noor Uthman Muhammed, through 
counsel, respectfully requests you grant clemency in his case by reducing his sentence to 
confinement. Specifically, Noor requests all confinement exceeding 34 months from 3 August 
20 I 0, the date Noor signed the proffer submitted to the Government, be suspended. 

2. There are several relevant factors to consider in making this detennination. Importantly, 
the individual characteristics of the accused and facts of the case shall be considered in 
detennining what sentence to approve. RMC 1107(d)(2). It is appropriate to take into 
consideration the unique history of plea negotiations in this case. Plea negotiations in this case 
began in January 20 I 0 and spanned over the course of a year. The time period from 3 August 
2010 to 2 February 2011 was an especially intense period of negotiations involving the finer 
points of the agreement which was finally signed by Noor on 3 December 20 I O. You signed the 
agreement on 2 February 20 II. The agreement indicates that the sentence shall begin from the 
time the parties sign the agreement. However, to begin Noor' s 34-month sentence from the date 
both parties signed, punishes Noor for delay that was outside his control. Noor's proffer, 
provided on 3 August 2010, is a more accurate starting point, as it represented a meaningful good 
faith effort on his part to come to an agreement with the Government. It was his action that 
essentially jumps started the more intense negotiations leading to the eventual agreement. 

3. 1n detennining a sentence for Noor, it is necessary to look at his individual circumstances 
and come to a sentence which is appropriate for him. Noor has always been a compliant detainee 
over his years of confinement at Guantanamo. See enclosed Stip of Fact on Confinement. Noor 
was housed in Camps 4 and 6, areas reserved for only the most compliant detainees. Noor's 
cooperative nature did not change despite his post-conviction move to Camp 5. On February 18, 
2011 Noor heard his sentence announced in court. On that same day, late at night, around 2000, 
Noor was moved from Camp 6 to Camp 5. Noor's clothing and comfort items were taken from 
him. He was taken from a communal living environment to a high security single cell. His 
period of socialization with other detainees was reduced from 15 hours (or more) per day to 4 
hours per day. For the first two months after his sentence, Noor spent 20 hours per day in a 
solitary single occupancy cell . Despite the serious deterioration of his living conditions after 
sentencing, Noor remained compliant. After two months, the time allotted for socialization was 
increased to 8 hours per day, still significantly less than he was allowed before conviction. Still 
Noor remains compliant and a model detainee, 

4. Noor is likely to be a good candidate for a successful release and reintegration into 
society. Noor hopes to one day go home to his family in Sudan where he has the support of 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

family, his tribe, and the government of Sudan. As Dr. Jess Ghannam indicates in the attached 
letter, Noor is a good candidate for release and reintegration to civil society. Dr. Ghannam also 
has serious concerns about the potential deterioration of No or's health with each additional 
month of confinement. 

5. In light of the above factors, Noor respectfully requests all confinement exceeding 34 
months from 3 August 2010 be suspended. If there are or additional information is 
nceded, please contact CDR Capt 

Very Respectfully, 

BY: K~£n9b;£-~ -:A-m-y--=S-. =F:-it-zg""'i::-b:-b-o-ns------

CDR, JAGC, USN 

Ends: 

Christopher Kannady 
Capt, USMC 
Office of Military Commissions 
1600 D~fcnse Pentagon 
Washington DC 20301 

Detailed Defense Counsel for 
Naor Uthman Muhammed 

I. Fitzgibbons email dated 3 August 2010 
2. Stip of Fact on Confinement 
3. Dr. Jess Ghannam Letter 
4. CV of Dr. Jess Ghannam 

Howard Ross Cabot 
Perkins Coie 
2901 North Central Ave, Suite 2000 
Phoenix, AZ 80512 

Civilian Pro Bono Counsel for 
Noor Uthman Muhammed 
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United States v. NOOR UTHMAN MUHAMMED 

APPELLA TE EXHIBIT 144 

(Noor Uthman Muhammed) 

Attachment G 

UNCLASSIFIED 
Under Seal 

APPELLATE EXffiBIT 144 (Noor Uthman Muhammed), 
Attachment G, is filed Under Seal. 

POC: Chief, Office of Court Administration 
Office of Military Commissions 
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UNITED STATES OF AMERICA 

v. 

NOOR UTHMAN MUHAMMED 

Declaration of 

Major Todd Pierce 

28 March 2013 

I, Major Todd Pierce (Ret), do state the following facts to the best of my knowledge: 

I. I am a retired attorney in the AmlY Judge Advocate General's Corps. From 2008 - 2012, 
I was assigned to the Office of the Chief Defense Counsel. I was detailed counsel representing 
Ibrahim al Qosi. 

2. Mr. al Qosi entered into a pretrial agreement with the government. According to publicly 
avai lable infonnation at the Mi litary Commissions website, the Convening Authority approved 
the Military Commission panel's 14-year sentence but suspended all but two years of 
confinement from the date of his guilty pica. Mr. al Qosi entered his guilty plea on 7 July 2010 
and was sentenced on 11 August 2010. The legal advisor provided the required advice on 
October 13, 2010. Matters in clemency were submitted on January 14, 2011 . The legal advisor 
submitted an addendum recommendation on January 20, 20 II . The convening authority took 
action on February 3, 20 II. At the time that the convening authority took action, Mr. a1 Qosi 
had com pl ied with his obligations under the agreement "save those obl igations that continue 
beyond the announcement of his sentence." 

3. The obligations that continued beyond his sentencing included an obligation to not 
commit any further offense subject to the Military Commissions Act of 2009; and, to not engage 
in or materially support hostilities against the United States or its coalition partners. 

4. After Mr. al Qosi entered into his pretrial agreement. Congress began considering 
proposed language for the fiscal year 2012 National Defense Authorization Act (NOAA). The 
draft bill proposed to make permanent a requirement that the Secretary of Defense make a 
certification to Congress before release of any detainee from Guantanamo. The certification 
prohi bited release of any detainee to a nation designated by the United States as a state sponsor 
of terrorism. As Mr. al Qosi 's attorney, I was troubled by this provision because Mr. al Qosi is 
Sudanese and Sudan is so designated. I, along with other counsel on the case, began an effort to 
inform members of Congress of the impact of such legislation. Primarily, that the proposed 
language would jeopardize Mr. al Qosi's plea agreement and, more broadly, delegitimize the 
entire mi litary commission's process. This would be especially so in the eyes of other detainees, 
who would then see no purpose for any future agreements if the U.S. government reneges on the 
agreements they make. Our efforts resulted in an exception being added to the NOAA for 
existing pretrial agreements, which provided that any detainee with an existing agreement was 
excepted from the congressional cenification requirement. 

5. As a result of the pretrial agreement exception in the 201 2 NOAA, Mr. al Qosi was 
released and repatriated to Sudan in July 2012. In my experience, the process for repatriation is 
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complex. Although defense counsel is not a part of that process, my observat ion was that the 
act ion taken by the convening authority was a necessary prerequisite to repatriat ion. 

6. Although not a term written in the pre-trial agreement, there is an implied provision and 
expectation that a detai nee will be repatriated to hi s home country after fu lfilling hi s promises in 
a pretrial agreement and serving the sentence which the government had agreed to in the 
agreement. The expectation is based both on past pract ice of military commission cases and on 
basic concepts of Fundamental fairness . 

Pursuant to 28 U.S.c. § 1746, I declare under penalty of perjury that the fo regoing information is 
true and correct. 

Todd Pierce 
Major, U.S. Army (Ret. ) 
Detailed Counsel for Ibrahim 0/ Qosi 

2>-/OJ/2 0 /7 
Date 
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H. R. 1540-270 

in the transfer or relea8f) W or within the UniUJd StaLes, its t.erri 
wrie~, or p<lI;.'le5sions of Khn!id Sh<Jikh Mohammod or any other 
d<)tainQe who-

(1) is not a United Stat.e~ citizen or a m<)mi:>er of th", 
Armod Fo~C>I or the United Staw.~; and 

(2) is or wall held on or afuJr January 20, 2009, at Unil.<Jd 
States Naval Station, Guanlanamo Bay, Cuba, by the Ikpart· 
m<)nLofI)cl"ense. 

SEC. 1028. REQUIREMENTS FOR CERTlFlCATIONS RElATL'IG TO THE 
TRA. ... s."rn 0 .' DETAL'lEES AT UNITED STATES NAVAL STA· 
TlON, GUANTA.'JA.VlO DAY, CUBA, TO .'OREIGN COUNTRIES 
AND011lER FOREIGN E.'lTITlES. 

(a) CE;:RT[FICAT[O~ R F.QUIRED PRIOR TO TRA."'-SFF.R.-
(1) 1:-.' GE:<"ERAL.-E"cepl H.~ provided in paragraph (2) and 

8uh><cdion (d ), thO) Secretary of I)cl"')nSf) may not US<) any 
amounts HuthoriZOJd W be apprupria l.Qd or oth<)rwise available 
W the ThJpartrnent of Defense for fiscal year 2012 w transfcr 
any individual dclainod al Guantanamo lo lhc custody or con 
trol of the indi,;dual's country of origin, any othcr forei!,"n 
country, or any othcr foreign entity un!eHS thc Secretary sut>. 
mit.s lo Congress thc ccrtification d<)l:lCribed in subfl<)Ction (b) 
nol lat.)r than 30 days before the transfer of thc individual. 

(2) EXCF.I"'TIO:o,'.- P arll!,"rnph ( 1) sha!! not apply lo any netion 
taken by the Secretary Ul transfer any in dividual detained 
al Guantanamo lo dfcctuat.)-

(A) an order airedin!," the d~~posit~ln of the individual 
thal is ~';1iued by a court or compot.)nt tribunal of the 
Unit.)d Stat.)s having lawfu l juri sdiction (which the Sec
retary shal! notify Con!,"ress of promptly afWr ~~suance); 

"' (B) a pre-triaiaj.(n)<)menl ent.)rf)(\ in a milita'l comm~~· 
sion cafl<) prior lo the dat.) of the enactmcnl 0 this Act. 

(b ) CERTlFlCATIOS".- A certification dellCribed in this sub>!edion 
is a writt.)n cert·iflCatio n made by the Secretary of Defense, with 
the conCUIT<)nce of the Secretary of Stat.) and in consultation with 
the Direclor of Nation a! int.)!li!,"ence, thal.-

(1) the !,"overnment of the f(,,·cign counter or the recognized 
leadel">lhip o(the foreign entity Ul which the mdividual detained 
al Guantanamo ~~ lo be transferrod-

(A) i ~ nol a dosi!,"nat.)d ~tat.) sponsor of t.)n.:Jrism or 
a dosignaUld foreign t.)rrori.~t organization; 

( B) maintains cont,.ol over each det.)ntion facility in 
which the individual ~~ Ul be detained if the individual 
i ~ lo be hOllS<)d in a det.)ntion facility· 

(C) is nol, as of the dat.) of the certification, facing 
a thr<)lll thal is likely lo substantially aircct its abi lity 
to exerc ise contro l over the individual; 

( D) hu taken or agreed to take effective actions to 
ensure that the individual cannol take action to thr.:lIlt.)n 
the UniUld Stat.)s, it.s citizens, or it.s a!!i<»l in the future; 

( E) ha.~ taken or agrood lo take s uch actions u the 
Secretary of Defense dCt.)rmiocs are neccf<H.llry Ul cn8ure 
that the individual cannol en!,"ll!,"e or reengll!,"C in any t.)r· 
rorist adivity; and 

( F) has agrood to share with the Unit.)d States any 
information that.-
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(i) is re laLed to the individual or any associaLes 
of the individual; and 

( ii ) aJUld aff<)ct th", f\(lcurity of th", UniUld States, 
iL~ citiZ<)ns, or it..~ allies; and 

(2) includes an a&'<eHSm<)nt, in cla&~ifiQd or unclBAAified 
form, of the capacity, willingneflS, nnd past prndices (if 
applicable) of the fOr<) ign country or entity in rdation to the 
SC~T<ltary'8 aJrtifx:ations. 
(c) PRomBlTlOS l~ CASES OF PRIOR COXFIR.\tF.D RECIDIVIS.\I .-

(1) PRmIlIllTIO:-" .- Exoopl 115 provided in paragraph (2) nnd 
s ubseclio n (d ), thO) S<)Cr<)t.ary or Dcicnsc may not lL'!e any 
amounts authorized to be npproprinl'ld or otherwise made avail
able Ul the Department of ThJfense w [mnsf'lr any individual 
d<)t.ained al Guant.anamo Ul the custody or control or the individ· 
ual'" country of origin, nny other fOr<)ign country, or any other 
fort)ign entity if thert) i~ a ",onfirmed case of any individual 
who was detained at United State~ Naval Station, Guantanamo 
Bay, Cuba, at any time aft.or September 11, 2001, who was 
transferred to s uch fort)ign oountry or entity and subsequently 
engaged in any terrorist activity. 

(2) EXCEI"l'IO~.-Paragrnph ( 1) ~hall not apply to any action 
taken by the Secretary to transfer any individual detained 
at Guantanamo to effecluate-

(A) an order affecting the d~~p"sitio n of the individual 
that is i"suw by a <:ourt or competent tribunal of the 
UniUld State~ having lawful ju risdict~)f1 (which the Sec
retary $hall notify Congre.",~ of prompUy aller issuance); 

"' (B) a pre-trial agreement entered in a militarv rommis· 
~ion calif) prior to the date of the enactment of this Act. 

(d ) NATlO:<"AL SECURITYWAIVER.-
(1) I~ GE:<"ERAL.-The Secretary of Defense may waive the 

applicability to a detainee transfer ofa oortiflCation requimment 
specified in subpar",., .... aph (D ) or (E) of subsection (bXl) or 
the prohibition in gub"ection (c), if the Secrt)tary cert.ifif).'l the 
rt)st of the criteria required by ~ubsec t.ion (b) for transfer.; 
prohibited by ~ub"ect.ion (c) and, with the concurrence of the 
Secretary of State and in consultation with the Director of 
National Inte lligence, determines that.-

(A) alternative act~)f1s will be taken to addreRS the 
underlying purpose of the requirement or requirements 
to be waived; 

( B) in the case of a waiver of ~ubpara!, .... aph (D ) or 
(E) of ~ubsection (b Xl), it iii not p"""ible to cerl,ify that 
the risks addressed in the paragraph to be waived have 
been oomp!etely eliminated, but the actions to be taken 
under gubparagraph (A) will substantially mitigate such 
risks with regard to the individual to be transferred; 

(C) in the case of a waiver of subsect~)f1 (c), the Sec
reta'?' has oonsidered any confirn1f)d ca8fJ in whim an 
indiVIdual who was transferred to the oountry subsequently 
engagw in terrorist activity. and the actions Ul be taken 
under s ubpal1l!, .... aph (A) will ~uh6tantially mitigate the risk 
of recidivism with regard to the individual to be trans
ferred; and 

( D) the tl1lnsfer is in the national ~f)Curity interests 
oHhe United States. 
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(2) RF.PORTS.- Whe never the Secretary make~ a delcrmina· 
tion und'lr paragraph 0), the Secrclary shall Bubmit W the 
appropriaw committees of COngrtlBS, nol lawr than 30 day" 
b<Jfor<) the transfer of the individual ronc<)rn<)d, the fil!lowing: 

(A) A copy of the deUJrmination and thO) waiver ron
cerned. 

(B) A st.a[cm<)nL or the bru; is filr thO) deumninat~m, 

induding-
( i) an explanation why the transfer ;$ in the 

national f«)curity interests of the United States; and 
(i i) in the case of a waiver of subparagraph (D ) 

Or (E) of subsection (bXl), an <)xplnnation why it i.~ 

not possible lo certify thal the risks nddre.'lsQri in the 
subpal1lgraph w be waived have been cornp\etcly dim;· 
nal.()d. 
(C) A summary of the alwrnativ<) actions to b<) laken 

Ul addreHS the und<)rlying pU'1'<",e of, and to mitigate the 
risks addref;6<)d in, the lIubparagrnph or suhsedion to he 
waived. 

( D) The a"""""ment rt)quired by suh><cction (hX 2). 
(0) DEF!:o.'!T10~s.-I n this ""ct.ion: 

(1) The t.erm "appropriat.e committ.eOll of Congr<J&~" means
(A) the Committee on Armed SeITices, the Committ.ee 

on Appropriations, and the Select. Committ.ee on I nt.e l
ligenoe oHhe Senat.J; and 

( B) the Committee on Armed SeITices, the Committ.ee 
on Appropriat~ms, and the Permanent Select Committ.ee 
on Int.elligence of the House ofRepre""nt.atives. 
(2) The t.erm ~individual det.ained at Guant.anamo· meaM 

any individuallocat.ed at United St.ates Naval St.ation, Guant.a· 
namo Bay, Cuha, asofOctOOer 1. 2009, who-

(A) is not a citizen of the Unit.ed St.at.J~ or a memher 
of the Armed Fo",es of (he Unit.ed St.at.JII; and 

( B) i fl-
(i) in the cw;tody or under the control of the 

Department of Defense; or 
(i i) otherwise under det.ention at Unit.ed Stal.ell 

Naval St.ation, Guant.anamo Bay, Cuba. 
(3) The term ''{()re ign t.errorist organ ization" means any 

organization flO designat.ed hy the S<)Crt)t.ary of Stat.e under 
II<)ction 219 of the I mmigration and Nat~ma!ity Act (8 U.S.C. 
1189). 
(0 REPEAL OF SUPERSEDED AUTIIORITY.-$ection 1033 of the 

Ike Skelton National Defense Authorization Act for Fiscal Year 
2011 (Puhlic Law 111-383; 124 St.aL 43.'>1 ) ~~ repealed. 

SEC. 1029. REQUIRE.VlE NT .' OR CO NSULTATION REGARDING P ROS ECU_ 
TlON OFTERROIUSTS. 

(a) I ~ GE~ERAL.-Before !IOeking an indictment of, or otherwillO 
charging, an individual describod in lIuhsedion (b) in a Federa! 
court, the Attorney G.Jneral shall consult with the Dir<)Ctor of 
National Int.e!ligence and the Socret.ary ofDefen!lO ahout.-

(1) whether the more appropriate forum fi)r pro8ecut~m 
would he a Federal court. or a mi!it.ary commission; and 

(2) whether the individual should he he ld in civilian clL~tody 
or mi!it.ary culltody pending prosecution. 
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