
UNITED STATES BANKRUPTCY COURT FOR THE  
SOUTHERN DISTRICT OF TEXAS  

HOUSTON DIVISION 
    
 § 

In re:    §  Chapter 11 
 § 

TimeGate Studios, Inc.,  § Case No. 13-32527(JB) 
 § 
 Debtor. §  
 

JUDGMENT CREDITOR SOUTHPEAK INTERACTIVE CORPORATION’S  
OMNIBUS OBJECTION TO DEBTOR’S EMERGENCY  

FIRST DAY MOTIONS AND RESERVATION OF RIGHTS 
 (This objection responds to Docket Nos. 7, 8, 9 and 10) 

 
TO THE HONORABLE JEFF BOHM, UNITED STATES CHIEF BANKRUPTCY JUDGE: 
 
 SouthPeak Interactive Corporation (“SouthPeak”), which holds a $10 million judgment 

arising from certain fraud found to have been committed by TimeGate Studios, Inc. (“Debtor” or 

“TimeGate”), submits this objection the Debtor’s requests for “emergency” relief under what it 

calls the “Bank ccount Motion” [Doc. No. 7], the “Employee Motion” [Doc. No. 8], the “DIP 

Motion” [Doc. No. 9], and the “Bidding Procedures and Sale Motion” [Doc. No. 10], 

(collectively, “First Day Motions”). 

PRELIMINARY STATEMENT 

1. The Debtor’s chapter 11 filing is a ruse.  SouthPeak was awarded $10 million in 

damages against TimeGate for fraud.  The Fifth Circuit has affirmed the judgment.  Just when 

SouthPeak was on the verge of collecting on its judgment – not only against the Debtor, but also 

against the Debtor’s insiders and alter-egos (many of which also claim to be creditors here) – 

TimeGate filed a faithless chapter 11.  On barely one day’s notice, the Debtor now seeks to ram 

through an insider asset-confiscation plan that lets the insiders keep everything and gives nothing 

to unsecured creditors like SouthPeak.  Creditors would be much better off in a 7.   
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2. The Court should deny the requested relief and continue this hearing to allow 

creditors an opportunity to properly investigate the Debtor and ensure an equitable distribution of 

assets.  In the alternative, SouthPeak requests that the Court conduct an evidentiary hearing after 

giving parties due notice and either (a) appoint a trustee or, more appropriately, (b) convert the 

case to a case under chapter 7 to avoid further increasing the liabilities of the Debtor.  

SOUTHPEAK’S JUDGMENT OF FRAUD AGAINST DEBTOR 

3. Following an extensive arbitration, a neutral arbitrator made findings of fact and 

conclusions of law to award SouthPeak approximately $10 million for breach of contract and 

fraud against TimeGate.  The Arbitral Award, attached hereto at Exhibit A, held:   

a. In 2007, SouthPeak and TimeGate entered into a contract under 

which TimeGate would develop a video game called “Section 8,” and SouthPeak 

would publish and market it.1   

b. Under the contract, SouthPeak contributed $7.5 million to be used 

by TimeGate to develop the game.  TimeGate was obligated to contribute another 

$2.5 million toward development of the game. 

c. TimeGate spent only $6.8 million of SouthPeak’s $7.5 million on 

the game, and never contributed any of its own money.2  

d. “[SouthPeak] [has] proven by a preponderance of the evidence that 

TimeGate induced [SouthPeak] enter into the Publishing Agreement by fraud, 

and induced [SouthPeak] to continue to honor the publishing agreement by fraud, 

                                                            
1 SouthPeak Interactive Corporation owns SouthPeak Interactive, LLC and Gone Off Deep, 
LLC.  Gone Off Deep, LLC was the original contractual counterparty to TimeGate.  Gone Off 
Deep, LLC is referred to in some court documents by the trade name “Gamecock.” 

2 To date, TimeGate has failed to account for the missing money. 
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as it promised to invest $2.5 million in Developer’s Development Funding as set 

forth in the Publishing Agreement, without intending to do so, and [SouthPeak] 

relied upon such promise to [its] detriment in entering into, and continuing to 

honor, the Publishing Agreement.”  Ex. A ¶ 23 (emphasis added).  

e. “There is no evidence to support any claim by TimeGate against 

[SouthPeak], Terry Phillips [SouthPeak’s chairman], or Melanie Mroz 

[SouthPeak’s president and CEO].”  Ex. A ¶ 55. 

4. TimeGate asked the United Stated District Court to vacate the Arbitration Award.  

The District Court vacated the award, but the Fifth Circuit reversed and upheld the award.  The 

Debtor has petitioned the Fifth Circuit for rehearing and rehearing en banc.  In its appeals to the 

District Court and Fifth Circuit, TimeGate takes issue with the remedy fashioned by the 

arbitrator but does not – and cannot – challenge the finding of fraud.   

THE INSIDERS 

5. The Debtor’s First Day Motions are built around and for the sole benefit the 

Debtor’s insiders, Alan B. Chaveleh and Morteza Baharloo (“Insiders”).   

6. The Insiders together own approximately 70% of the equity of the Debtor. 

7. The Insiders together assert claims for “secured debt” of approximately $2.3 

million.  This amount of money appears to have been paid by the Insiders into the Debtor and to 

have been documented as “loans.”  Those loans purport to be secured by liens on the Debtor’s 

assets.  Given the Insider’s equity position, their asserted “secured debt” position is vulnerable to 

recharacterization or subordination as equity.   

8. The Debtor entered into these “loans” in 2011.  The Debtor also granted the 

Insiders a perfected security interest in all assets of the Debtor.  The Debtor has not made these 

documents available to creditors for scrutiny as of this filing.  
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9. The Insiders together own approximately 80% of Healix, Inc. (“Healix”).  Healix 

and TimeGate do not stand at arms’ length.  They share the same registered agent, have the same 

office suit (Suite 400) at the same address in Sugar Land, Texas.  They have overlapping 

directors and officers.  

10. Healix Land LP (“Healix LP”) is another affiliated entity. Healix LP is managed 

by the Insiders. Healix LP is the landlord for Suite 400 in Sugar Land, Texas, the same corporate 

address for TimeGate, Healix, and Healix LP.  The entities have overlapping directors, officers 

and shareholders. 

11. The sole purpose of the TimeGate bankruptcy is to free these non-debtor insiders 

of the fraud findings and any alter-ego claims.  Prior to bankruptcy, the certain insiders 

commenced actions seeking declarations that TimeGate and certain entities owned by the same 

majority shareholders were not alter egos of each other.  When that litigation was stayed, the 

insiders caused the Debtor to file for chapter 11, and, at the first-day hearing in the case, seek 

immediate approval of debtor-in-possession financing from the Insiders themselves.   

12. In effect, the Insiders are offering to provide DIP financing on the condition that 

they be released of all liability.  That would include liability for, among other things, breach of 

their fiduciary duties to the Debtor related the liability incurred by the Debtor for the fraud 

committed against SouthPeak.  But that is not all.  The DIP financing is conditioned on the bid 

procedures, which would allow the Insiders to credit-bid their “secured debt” in order to take 

ownership of the Debtor’s assets for no additional consideration.  It doesn’t pass the smell test. 

13. If the Insiders were truly interested in undertaking a transaction for the benefit of 

the estate and the creditors (and not just themselves), nothing prevents them from making a 

$500,000 equity infusion into the Debtor so as to maximize values for all concerned.   
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14. This Court should give all parties sufficient notice to scrutinize these proposed 

measures and to challenge them in a full evidentiary hearing.   

15. Once the facts are developed, it will become clear that this case must be converted 

to a case under chapter 7.  TimeGate is a money-losing business that burns cash and has no hope 

of generating sufficient value to pay unsecured creditors a dime.  The Insiders alone believe in 

the potential value of finishing development of the game “Minimum.”  Rather than take on that 

risk themselves, they want to foist it upon the creditors.  The sweetheart terms of the proposed 

DIP lending and the Jerry-rigged asset purchase agreement are all evidence of this.  If the sale 

process fails, the damage is borne by the creditors, who by virtue of the DIP terms will find 

themselves lower in priority than the insiders.   

16. This Court should decline to allow the Insiders to seize all of the value in this case 

to the detriment of creditors – especially on one-day’s notice to the parties most affected.   

OBJECTIONS 

17.  First-day emergency relief in a bankruptcy case is an extraordinary 

remedy that should be granted sparingly and only to address bona fide emergencies.  Courts have 

identified four principles that should apply to consideration of first-day motions: 

First, the requested relief should be limited to that which is minimally 
necessary to maintain the existence of the debtor, until such time as the 
debtor can effect appropriate notice to creditors and parties in interest. In 
particular, a first day order should avoid substantive rulings that 
irrevocably determine the rights of parties. 
 
Second, first day orders must maintain a level of clarity and simplicity 
sufficient to allow reasonable confidence that an order will effect no 
unanticipated or untoward consequences. 
 
Third, first day orders are not a device to change the procedural and 
substantive rights that the Bankruptcy Code and Rules have established. In 
particular, first day orders should provide no substitute for the procedural 
and substantive protections of the plan confirmation process. 
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Fourth, no first day order should violate or disregard the substantive rights 
of parties, in ways not expressly authorized by the Bankruptcy Code. 
 

In re The Colad Group, Inc., 324 B.R. 208, 213-14 (Bankr. W.D.N.Y. 2005). 

18. Appling these principles, the Debtor’s First Day Motions cannot be granted. 

A. No Emergency 

19. As a threshold matter, no emergency exists.  The only significant cash outlay – 

payroll – is not due until May 15.  The only reason to hold a hearing today is to deprive creditors 

from a fair opportunity to analyze the relief sought and to respond. 

20. Local Rule 9013-1(i) requires that emergency motion “include a detailed 

statement of why an emergency exists and the date relief is needed to avoid the consequences of 

the emergency.  The motion seeking an emergency hearing must be certified for its accuracy by 

the party seeking the emergency relief or by its counsel.” 

21. The Debtor has not satisfied this rule: 

a. The Bank Account Motion contains no justification for emergency 

treatment, let alone a “detailed statement” of the emergency or the date by which 

relief is required.  Even the Debtor’s proposed cash budget refers vaguely to 

expenses to be paid “the week ended 5/10/13.”  At best, a creditor receiving this 

motion could conclude the relief requested could be granted any day up to and 

including May 10 without harm to the Debtor.   

b. The Employee Motion gives several formulaic references to 

“employee moral,” but there is no explanation of why the specific relief sough 

must be granted on May 3 – as opposed to any day up to and including May 15, 

when the Debtor says it ordinarily makes payroll.   
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c. The Bidding Procedures and Sale Motion likewise contains no 

“detailed statement” of emergency.  Rather, the motion simply asserts the CRO’s 

“belief” that an “immediate going concern sale . . . is essential to maximize asset 

value.”  Are the assets losing value by the day?  Will the value collapse if a sale is 

completed on June 10, or July 10, as opposed to May 31 (as requested)?  The 

Debtor does not even attempt to make the case, as it is required to do under the 

rules, that relief granted by today, May 3, 2013, is needed to avoid the 

consequences of the claimed “emergency.” 

d. The DIP Motion similarly lacks the required basis for emergency 

consideration.  As noted, there is no justification in the Debtor’s papers for relief 

today, as opposed to May 10.  Indeed, even a cursory review of the proposed 

budget indicates substantial wiggle room that would allow the Debtor to make 

critical payments and delay others.  The cash “emergency” is a manufactured 

crisis designed to prevent careful review of the precise terms of the DIP Motion.   

22. If formulaic incantations of “emergency” are all that is required to satisfy the 

Local Rules, those rules have little meaning or purpose.  Creditors and parties in interest have a 

right to notice and a hearing on matters affecting administration of the estate.  One day’s notice 

without a very, very good reason for immediate consideration is simply unfair and inadequate. 

B. The Requested Substantive Relief Cannot Be Granted Today 

23. The Debtor makes several requests for relief that would fundamentally alter the 

rights of the parties in this case in substantive ways.  To prevent injustice, the Court should not 

grant any relief except interim relief subject to a properly noticed hearing and after a fair 

opportunity to investigate. 
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24. Based on an initial review of the First Day Motions, SouthPeak specifically 

objects to the following provisions, which cannot be granted on one-day’s notice: 

a. The DIP Motion calls for a release of liability for the Insiders.  

This is completely inappropriate without notice and a hearing because the Debtor 

has already been found liable for fraud.  As a neutral arbitrator concluded, 

TimeGate received well over $1 million from SouthPeak that it used for purposes 

not authorized under its contract with SouthPeak.  Where is that money?  

SouthPeak has a right to investigate before releases are given to insiders.  

b. The DIP Motion improperly ties DIP financing to the approval of 

the Bidding Procedures and Sale Motion.  In other words, the Insiders will only 

lend DIP money to the Debtor if they are also guaranteed to end up owning all of 

the assets of the estate.  This provision essentially bootstraps the Insiders’ equity 

interest into a super-priority position.  Even if such a giveaway to equity were 

appropriate, such relief cannot be granted on the first day without investigation 

and a full evidentiary hearing. 

c. The DIP Motion improperly grants Insiders priming liens for what 

is essentially an equity contribution.  In a chapter 7, the unsecured creditors would 

recover the value of the estate assets.  The Insider’s “secured debt” would be 

subordinated and the assets liquidated for the benefit of creditors.  The DIP 

Motion allows the Insiders to keep the ball in the air just long enough to swap 

their “secured debt” for all of the assets of the company.  The $500,000 in new 

money would be gobbled up by professionals and payments to Insiders (including 

insider entities, such as the landlord Healix).  The unsecured creditors would end 
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up with nothing.  Given this reality, any contribution of money by Insiders is an 

equity contribution for the benefit of equity alone.  It should be treated as such. 

d. The Bidding Procedures and Sale Motion is another insider 

giveaway.  The time line is so compressed that it will prevent any meaningful 

outside competition for the Insiders’ bid to take over the assets.  Moreover, the 

procedures would give Insiders the right to credit bid their supposed “secured 

debt” claims.  Indeed, that is where all of the “value” of the asset purchase 

agreement would come from.  That “secured debt” is subject to subordination or 

recharacterization as equity.  The Debtor cannot be allowed to lock in debt 

characterization of its insider’s claims on day one of the case.  Creditors are 

entitled to adequate notice and a hearing to contest these measures. 

e. The Employee Motion should not allow payment of any kind to the 

Insiders.  Such payments, if appropriate, can be made following sufficient 

scrutiny of the request.  The case will not collapse if the Insiders – who claim they 

are owed $2.3 million – are required to wait an appropriate period before 

receiving cash disbursements under an approved budget.  The current Employee 

Motion and cash budget do not disclose what, if any payments would go to 

insiders.  They cannot be authorized in their current form. 

f. The Bank Account Motion should, at a minimum, prevent abuse by 

insiders by vesting account control solely in the CRO, to the extent that is not 

already the case.  The Debtor has a judgment for fraud against it.  Insiders should 

not be allowed to maintain the status quo in bankruptcy without a minimum of 

protections to prevent unauthorized dissipation of assets. 
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25. To the extent the Court is inclined to grant any of the relief sought in the First 

Day Motions, it should do so only with respect to procedural relief and, then, only on an interim 

basis.  Creditors have the right to review the motions in detail and to object to substantive 

provisions that affect their rights.   

RESERVATION OF RIGHTS 
 

26. SouthPeak had barely one day to review the Debtor’s first day pleadings and to 

respond.  SouthPeak reserves all of its rights to supplement this objection.  Further, SouthPeak 

reserves the right to object to any relief requested by the Debtor to the extent such relief would 

substantively alter the rights of parties in interest.  To the extent interim relief is ordered, 

SouthPeak reserves all objections and the right to supplement those objections to final relief. 

CONCLUSION 

WHEREFORE, SouthPeak respectfully requests that this Court (i) continue this hearing 

to allow a reasonable opportunity for creditors to investigate and respond; (ii) deny the Debtor’s 

final relief on any matters raised at today’s hearing; and (iii) to the extent any relief is granted, 

grant such relief on an interim basis and carry all objections pending a final hearing.   

Respectfully submitted May 3, 2013. 

      DIAMOND McCARTHY LLP 

By:    /s/ Christopher R. Murray                      . 
Kyung S. Lee (TBN 12128400) 
Christopher R. Murray (TBN 24081057) 
909 Fannin, 15th Floor 
Houston, TX 77010 
Telephone: 713-333-5100 
Facsimile: 713-333-5199 
klee@diamondmccarthy.com 
cmurray@diamondmccarthy.com 

  
 COUNSEL FOR SOUTHPEAK INTERACTIVE 
 CORPORATION 
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CERTIFICATE OF SERVICE 

  
 I certify that on May 3, 2013 a copy of the foregoing document was served by the 
Electronic Case Filing System for the United States Bankruptcy Court for the Southern District 
of Texas to all parties registered to receive such service. 
        
       /s/ Christopher R. Murray 
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