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April 5, 2013 
 
Jeremy Paris 
David Best 
United States Senate  
Committee on the Judiciary  
224 Dirksen Senate Office Building 
Washington, DC 20510 
 
BY ELECTRONIC MAIL 
 
Dear Jeremy and David, 
 
EarthRights International is deeply concerned over the nomination of Sri Srinivasan to 
the U.S. Court of Appeals for the D.C. Circuit.  Mr. Srinivasan built a practice around 
defending powerful multinational companies against allegations of human rights abuses 
such as war crimes, torture, and summary execution.  He has been one of the principal 
architects of a legal strategy intended to secure special exemptions for corporations from 
liability for serious abuses, and which seeks to undermine an important mechanism to 
enforce international human rights law. We urge the Judiciary Committee to seek 
clarification of his positions and approaches on these matters, which are highly relevant 
to his qualifications to sit on one of the most important courts in the nation. 
 
Recent press coverage of Mr. Srinivasan’s candidacy has focused largely on his 
experience in the Office of the Solicitor General, and has given insufficient attention to 
his time as a partner at O’Melveny & Myers LLP. Mr. Srinivasan built a specialized 
practice around an unusual niche – representing a number of major multinational 
corporations, such as Exxon Mobil and Rio Tinto, in lawsuits alleging their complicity in 
crimes against humanity. Mr. Srinivasan repeatedly took extreme positions that would 
demolish one of the few existing avenues of legal accountability for violations of the 
international law of human rights.   
 
Mr. Srinivasan sought to undermine the Alien Tort Statute (ATS), 28 U.S.C. § 1350, a 
law that was first enacted in 1789 by the First Congress to ensure that the U.S. played a 
responsible global role in providing accountability for serious violations of international 
law. The ATS provides federal jurisdiction for torts committed against foreigners that 
amount to violations of the “law of nations.”  Over the last thirty years, the ATS has 
become a crucial tool for human rights defenders, used to gain justice for victims of war 
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crimes, genocide, torture, and slavery. 
 
Working to undermine the ATS, Mr. Srinivasan argued that: 

 
• Corporations cannot be legally liable for human rights abuses,1 an argument that 

has been rejected by all but one of the appellate courts that has considered the 
question (including the D.C. Circuit).2 This issue is critical because it is not 
infrequent that human rights abuses occur with the complicity of powerful 
economic actors that often benefit from the privilege of doing business in the 
United States.3 

 
• U.S. courts may not consider cases involving human rights abuses committed 

abroad, contrary to the principle established in the landmark torture case Filártiga 
v. Peña-Irala,4 and an argument that no appellate court has ever accepted.5 

 
• Even those who knowingly and substantially assist tortures and genocidaires 

cannot be held liable,6 an argument that has been rejected by every appellate court 
that has considered it (including the D.C. Circuit).7 This argument is a direct 
threat to the utility of the ATS as a tool for accountability because serious human 
rights abuses are almost always carried out in concert, and those who provided 
critical support but did not actually carry out the act often find refuge or do 
business in the United States. 

  
These tactics suggest an intention to undermine legal accountability for corporate 
wrongdoing, a tendency to espouse audacious arguments that have been broadly rejected 
by the courts, and a willingness to dismantle an important tool for human rights 

                                                 
1 See, e.g., Answering Brief of Defendants-Appellees/Cross-Appellants, John Doe VIII v. Exxon Mobil 
Corp., No. 09-7125, at 27, 31 (D.C. Cir. Oct. 27, 2010) (“Exxon Brief”); Brief of Appellants and Special 
Appendix, Balintulo v. Daimler AG, No. 09-2778-cv, at 57-59 (2d Cir. Aug. 13, 2009).. 
2 Compare John Doe VIII v. Exxon Mobil Corp., 654 F.3d 11, 40-41 (D.C. Cir. 2011); Sarei v. Rio Tinto, 
PLC, 671 F.3d 736, 749 (9th Cir. 2011); Flomo v. Firestone Natural Rubber Co., LLC, 643 F.3d 1013, 
1017-21 (7th Cir. 2011); and Romero v. Drummond Co., 552 F.3d 1303 (11th Cir. 2008) with Kiobel v. 
Royal Dutch Petroleum Co., 621 F.3d 111, 120 (2d Cir. 2010) 
3 The Supreme Court accepted certiorari in the one appellate court case that did find against corporate 
liability, Kiobel v. Royal Dutch Petroleum Co., but the justices showed little interest in Mr. Srinivasan’s 
corporate liability argument at oral argument last February and instead ordered reargument on other 
grounds. Mr. Srinivasan has also argued that U.S. courts may not consider cases involving human rights 
abuses committed abroad.. 
4 630 F.2d 876 (2d Cir. 1980). See, e.g., Defendants-Appellees/Cross-Appellants’ Opening Supplemental 
Brief, Sarei v. Rio Tinto, PLC, No. 02-56256, at 23-26 (9th Cir. Dec. 9, 2009) (“Sarei Brief”); Exxon Brief, 
supra note 1, at 37-38, 41.  The issue of “extraterritorial” reach is central to the ATS because it was 
intended to be a vehicle for the United States to play a responsible role in the enforcement of international 
law.  
5 See, e.g., Exxon, 654 F.3d at 21-28; Sarei, 671 F.3d at 747; Flomo, 643 F.3d at 1025. The Supreme Court 
is currently considering the implications of this argument in Kiobel. 
6 See, e.g., Sarei Brief, supra note 3, at 26-31. 
7 See, e.g., Exxon, 654 F.3d at 28-32; The Presbyterian Church of Sudan v. Talisman, 582 F.3d 244, 258-59 
(2d Cir. 2009); Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1258 n.5 (11th Cir. 2009); Aziz v. Alcolac, 
Inc., 658 F.3d 388, 396 (4th Cir. 2011). 
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accountability. This approach to the law indicates a propensity for pro-corporate, anti-
human-rights judicial activism that should be of concern to any lawmaker who believes 
that judges should apply the law rather than make it. 
 
Experience in the private sector should not disqualify a nominee from judicial office, but 
the Senate should exercise great caution to ensure that Mr. Srinivasan would not bring to 
the bench the extreme positions he has espoused in private practice. Mr. Srinivasan’s 
record has been questioned before: several organizations have noted that his commitment 
to civil liberties, workers’ rights, and the rights of ordinary Americans – particularly 
those facing corporate interests in the federal courts – is unclear.8 
 
We therefore strongly urge members of the Committee to raise the following questions 
during Mr. Srinivasan’s confirmation hearing, and to oppose his nomination if his 
answers are not adequate: 
 

1. What is your position on corporate liability for human rights abuses under the 
Alien Tort Statute?  Do you stand behind previous arguments you have made that 
corporations should be exempt from such liability? 

2. What is your position on the application of the Alien Tort Statute and other forms 
of liability for human rights abuses to acts committed abroad, when the defendant 
properly falls under the personal jurisdiction of the U.S. courts?  Do you stand 
behind previous arguments you have made that companies should not be liable for 
acts committed abroad? 

3. What is your position on the applicability of doctrines of complicity, such as 
aiding and abetting, to liability for human rights abuses under the Alien Tort 
Statute and other tort statutes?  Do you stand behind previous arguments you have 
made that no liability exists for aiding and abetting abuses like torture, 
extrajudicial killing, and war crimes? 

 
We appreciate your support in this matter.  Please do not hesitate to contact me at 202-
466-5188 x103 if you have any further questions, or if I can provide additional 
information. 
 
Sincerely, 
 
 
Marco Simons 
Legal Director 
EarthRights International 
 

                                                 
8 See AFL-CIO, Trumka: Questions Remain About Appeals Court Nominee Srinivasan, June 12, 2012, at 
http://www.aflcio.org/Blog/Political-Action-Legislation/Trumka-Questions-Remain-About-Appeals-Court-
Nominee-Srinivasan (citing concerns of both the Alliance for Justice and Richard Trumka, President of the 
AFL-CIO); People for the American Way, PFAW Applauds Nomination of Caitlin Halligan to DC Circuit, 
June 12, 2012, at http://www.pfaw.org/press-releases/2012/06/pfaw-applauds-nomination-caitlin-halligan-
dc-circuit.  
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Cc: 
J.P. Dowd 
Chris Randle 
Rebecca Kelly 
Joseph Zogby 
Joseph Gaeta 
Ayo Griffin 
Travis Talvitie 
Joshua Riley 
Ted Schroeder 
Hannah Parnes 
Adam Tanga 
Nathan Hallford 
Fred Ansell 
Katherine Mayne 
Tom Jipping 
Angela Sheldon 
Sandra Luff 
Henry McMaster 
Matt Johnson 
Wendy Baig 
Scott Keller 
Brooke Bacak 
Chandler Morse 
 


