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To:  Senator …….. 
 
From:  Steve Jones, Counsel, Senate Ways & Means Committee 
 
Date:  April 4, 2013 
 
RE:  Allowable Uses of the Common School Construction Fund 
 
 
You asked for a legal analysis of proposals to use a portion of the Common School 
Construction Fund to pay for current operating expenses of the common schools. 
 
The Common School Construction Fund was established in 1966 in Article IX, 
section 3 of the state Constitution, which reads in relevant part: 
 

 To the extent that the moneys in the common school construction 
fund are in excess of the amount necessary to allow fulfillment of the 
purpose of said fund, the excess shall be available for deposit to the 
credit of the permanent common school fund or available for the 
current use of the common schools, as the legislature may direct. 
(emphasis added) 

 
Background (pre-1966) 
 
 At statehood in 1889, the federal Enabling Act authorized Washington to be 
admitted to the Union as a state and granted certain federal lands to the state.  
Section 11 of the Enabling Act required proceeds from land sales to be deposited 
in a "permanent school fund, the interest of which only shall be expended in 
support of said schools."    Article IX of the state Constitution at statehood carried 
a similar restriction:  "[T]he revenues [of the permanent common school fund] … 
shall be exclusively applied to the current use of the common schools." 
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 In 1897, Whatcom County attempted to apply state payments from the 
Permanent School Fund to bonds issued for the construction of a new school.  This 
use of the Permanent Common School fund was held by the state Supreme Court 
to violate the portion of Article IX quoted above.   The court held: 
 

The building of new school houses and the purchase of school house 
sites do not come within any authorized signification of "current expenses." 
Neither do they come within any well-defined acceptation of "support of 
the common schools." Both the terms "support" and "current expenses," 
when applied to the common schools of this state, mean continuing regular 
expenditures for the maintenance of the schools. Building a new school 
house and purchasing a site, while at times necessary and proper, are 
unusual and extraordinary expenditures; and the legislature, in consonance 
with the constitution, has evidently had this in mind.  Sheldon v. Purdy, 17 
Wash. 135, 140-141 (1897). 

 
On four subsequent occasions, the Attorney General has advised state and 

local officials that revenues from the Permanent Common School Fund could not 
be used for capital construction costs, and that legislative enactments to that effect 
would be unconstitutional.  1925-26 AGO 69; 1945-46 AGO 990; 1963 AGO 82; 
and 1963 AGO 124. 
 
Senate Joint Resolution 22 (1966) 
 

The legal barriers to the use of the Permanent Common School Fund for 
school construction led to the Legislature's enactment of SJR 22, a constitutional 
amendment ratified by the voters in 1966.   (The Attorney General's Explanatory 
Statement for SJR 22 described the constitutional limitations on the use of the 
permanent fund.)  SJR 22 enacted the revisions to Article IX, section 3 quoted at 
the outset of this memorandum that established the Common School Construction 
Fund "to be used exclusively for the purpose of financing the construction of 
facilities for the common schools."   
 

The Common School Construction Fund's revenue sources, under SJR 22, 
are timber sales, interest earnings of the Permanent Common School Fund, and 
such other sources as the Legislature may direct. 
 
 Subsequent to the adoption SJR 22 in 1966, the Legislature enacted 
implementing legislation, now codified in chapter 28A.515 RCW.  Those statutes 
largely repeat the language found in Art IX, section 3 (including the "spillover" 
sentence that is the subject of this memorandum).  The Legislature added an 
additional condition in 1981: 
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Any money from the common school construction fund which is 

made available for the current use of the common schools shall be restored 
to the fund by appropriation, including interest income foregone [forgone], 
before the end of the next fiscal biennium following such use.  RCW 
28A.515.320 (section 1, chapter 4, Laws of 1981 (2SHB 209)). 

 
This 1981 legislation passed the Senate on February 16, 1981 -- the same 

day the Senate enacted a Supplemental Budget appropriating $19.9 million from 
the Common School Construction Fund to the Superintendent of Public Instruction 
for the state's 1981 Basic Education Allocation to school districts (while 
simultaneously reducing the state General Fund appropriation for this purpose by 
$13 million).  Section 30, chapter 5, Laws of 1981 (SHB 206).  Both bills were 
signed by the Governor on September 19, 1981, and took effect immediately. 

 
In April of the same year, the Legislature adopted the 1981-83 biennial 

budget, which appropriated an additional $52.4 million from the Common School 
Construction Fund for the purposes of the state's Basic Education Allocation.  
Section 87, chapter 340, Laws of 1981 (ESSB 3636). 
 
State School Construction Assistance Program (SCAP) 
 

Under chapter 28A.525 RCW, the construction of school facilities is a 
responsibility shared by local school districts and the state.  The state disburses 
funds "to school districts to assist them in providing school plant facilities."   
RCW 28A.525.020.   The Legislature has delegated to the local school board the 
authority to determine the location, design, and size of each school building and to 
finance its construction.  RCW 28A.530.010.  The school district retains sole 
ownership of its facilities.  RCW 28A.335.090.  Moreover, school construction 
costs have not been determined (either by the courts or the Legislature) to be a 
component of the state's constitutional obligation to fund basic education. 
 

State funding contributions to school construction costs are determined by a 
funding formula based on three main factors: eligible area (a square footage per 
student) multiplied by a construction cost allocation, and then multiplied by a state 
funding assistance percentage (formerly known as the matching ratio).   
 
 The statutory School Construction Assistance Program (SCAP) under 
chapter 28A.525 RCW is not intended to cover all school construction costs.  The 
state funding assistance percentage varies by the local taxing capacity of the 
individual districts.  Those districts that are "property-rich" receive a substantially 
lower matching rate from the state than those districts that are "property-poor."   
While the average matching percentage is around 60 percent, some districts may 
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receive as much as 80 percent.  (RCW 28A.525.166(2) allows the Superintendent 
of Public Instruction to set a minimum state matching rate of 20 percent.) 
 
 The school districts' share of construction costs are typically funded from a 
variety of local sources, including general obligation bonds, voter-authorized 
capital levies, sale of short-term obligations, and local mitigation and impact fees. 
 
Analysis 
 
The above history of the use of the school funds created in the state Constitution 
draws a clear distinction between operating expenses and capital construction 
costs.  But the language added to Article IX, section 3 in 1966 clearly 
contemplates a "spillover" of construction funding to operating costs.  Moneys in 
the Common School Construction Fund that are "in excess of the amount 
necessary to allow fulfillment of the purpose of said fund … shall be available for 
… the current use of the common schools, as the legislature may direct." 
 

So, the critical question is what constitutes the amount "in excess of the 
amount necessary" for school construction purposes, and who makes that 
determination. 
 

Taking the second question first, this determination must by default fall to 
the Legislature in the absence of any other constitutional delegation.  Moreover, 
Article VIII, section 4 grants to the Legislature the exclusive authority to 
appropriate public moneys, and relevant sentence under discussion in Article IX, 
section 3 includes the phrase "as the legislature may direct."  Legislative 
determinations such as these will be upheld by the courts absent a clear indication 
that the determination is unfounded.  "[T]his court has explicitly stated that it will 
show great deference to legislative determinations." Reg'l Transit Auth. v. Miller, 
156 Wn.2d 403, 411 (2006).  The standard of proof that must be met by a party 
disputing the legislative finding is quite high.  “In Washington, it is well 
established that statutes are presumed constitutional and that a statute’s challenger 
has a heavy burden to overcome that presumption; the challenger must prove that 
the statute is unconstitutional beyond a reasonable doubt.”  Sch. Dists.’ Alliance 
for Adequate Funding of Special Educ. v. State, 170 Wn.2d 599 (2010). 
 
 The remaining question involves the likely interpretation of "excess" in 
RCW 28A.515.320 and Article 9, section 3 of the state Constitution.  If the state 
has fully funded its statutory obligation for its share of school construction costs 
under the matching program in chapter 28A.525 RCW, it seems likely that any 
remaining moneys in the Common School Construction Fund can be deemed by 
the Legislature to be "excess" to the statutory purpose of the fund. 
 



5 
 

 To reach the opposite conclusion would require an assumption that the 
purposes of the Common School Construction Fund are not fully achieved unless 
the state has funded 100 percent of the cost of all proposed school construction 
projects in the state, without regard to available local revenue capacity and 
perhaps without regard to the local construction costs, size of the project,  or the 
number of eligible students to be housed in the facility -- all of which factors are 
reflected in the statutory state matching formula.  Under such an assumption, it 
would appear unlikely that the state would ever reach the level of funding that 
would allow the "spillover" clause to be invoked, rendering largely meaningless 
the specific language of the state Constitution.  This supports the conclusion that 
the Legislature may appropriate for current operating expenses that portion of the 
Common School Construction Fund that remains unexpended after fully funding 
the School Construction Assistance Program under chapter 28A.525. 
 
Use of State General Obligation Bonds for School Construction  
 
The School Construction Assistance Program is often funded by a combination of 
timber revenues from the Common School Construction Fund and state general 
obligation bonds (see, for example, the 2009 Capital Budget, which funded the 
SCAP with $259 million from the Common School Construction Fund and $369 
million from state general obligation bonds (section 5014, chapter 497, Laws of 
2009)). 
 
If the Legislature were to increase the level of state bond funding while decreasing 
the level of appropriations from timber revenues, while maintaining full funding of 
the program, the remaining funds in the Common School Construction Fund 
would become available for current school expenses under the "spillover" 
provisions of Article IX, section 3. 
 
One advantage of such a shift would be a more predictable revenue stream for 
local school districts with pending construction projects.  Occasional construction 
delays have resulted when school projects proceeded more rapidly than anticipated 
in the state's appropriations from timber sales, whereas bond proceeds are more 
readily available for allocation to school districts. 
 
The disadvantage of such a shift is the diminished capacity of the Capital Budget 
to fund other capital projects within the state debt limit. 
 
Conclusion 
 
The use of Common School Construction Fund moneys to fund current K-12 
operating expenses, to the extent that those moneys remain unexpended after fully 
funding the statutory state school construction formula, appears to be consistent 
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with Article IX, section 3 of the state Constitution and previous legislative 
practices.  The use of state general obligation bonds in lieu of Common School 
Construction Fund timber revenues for school construction purposes, however, 
represents a shift of costs into the future, with attendant public policy concerns. 


