
1 
 

IN THE UNITED STATES DISTRICT COURT FOR THE 
 

EASTERN DISTRICT OF VIRGINIA 
 

Alexandria Division 
 
 
UNITED STATES OF AMERICA ) 
 ) CRIMINAL NO. 1:11CR462 
v.  )  
 ) The Honorable Claude M. Hilton 
TERRENCE KERNEY, )  
       ) Sentencing: March 16, 2012 
   Defendant.   )  
 
 

POSITION OF THE UNITED STATES WITH RESPECT TO SENTENCING 
 

The United States of America, by Neil H. MacBride, United States Attorney for the 

Eastern District of Virginia, Marc J. Birnbaum, Special Assistant United States Attorney, and 

Jonathan Fahey, Assistant United States Attorney, in accord with 18 U.S.C. § 3553(a) and the 

United States Sentencing Commission, Guidelines Manual, § 6A1.2 (Nov. 2011), files this 

Position of the United States With Respect to Sentencing.   

The United States has reviewed the Presentence Report and concurs with the findings of 

the Probation Office, including the determination that the applicable guideline range for Counts 1 

and 4 is 30 to 37 months in prison, and that the conviction on Count 3 requires a mandatory 

sentence of 60 months imprisonment to run consecutive to any time imposed on the other counts. 

The United States respectfully submits that a sentence at the high-end of the guidelines 

range of 37 months on Counts 1 and 4, together with the mandatory minimum sentence of 60 

months on Count 3, appropriately accounts for each of the factors set forth in 18 U.S.C. § 

3553(a). 
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1.  The Sentencing Guidelines 

In United States v. Booker, 543 U.S. 220, 264 (2005), the Supreme Court made clear that 

sentencing courts should “consult [the Sentencing] Guidelines and take them into account when 

sentencing.”  See also United States v. Biheiri, 356 F.Supp.2d 589, 593 (2005) (“Justice Breyer’s 

majority opinion in [Booker] sensibly teaches that the Sentencing Guidelines must still be taken 

into account pursuant to 18 U.S.C. § 3553(a) in fashioning an appropriate sentence.”)  The 

Supreme Court provided this direction to promote the sentencing goals of Congress, namely to 

“‘provide certainty and fairness in meeting the purposes of sentencing, [while] avoiding 

unwarranted sentencing disparities[.]’”  Booker, 543 U.S. at 264 (quoting 28 U.S.C. 

§991(b)(1)(B)).   

The Fourth Circuit has provided the following guidance in the wake of Booker: “[A] 

district court shall first calculate (after making the appropriate findings of fact) the range 

prescribed by the guidelines.  Then, the court shall consider that range as well as other relevant 

factors set forth in the guidelines and those factors set forth in [18 U.S.C.] § 3553(a) before 

imposing the sentence.”  United States v. Hughes, 401 F.3d 540, 546 (4th Cir. 2005)(citation 

omitted).  Thus, sentencing courts must consider the factors outlined in 18 U.S.C. § 3553(a), 

including the need for the sentence “to reflect the seriousness of the offense, to promote respect 

for law, and to provide just punishment for the offense; [and] to afford adequate deterrence to 

criminal conduct.”  18 U.S.C. § 3553(a)(2)(A) and (B); Biheiri, 356 F.Supp.2d at 594.   

The Offense Level Total for Counts 1 and 4 is 18.  This calculation is based on the 

defendant’s convictions for Conspiracy to Commit Robbery and Possession of a Firearm by a 

Prohibited Person.  The presentence report calculates the defendant’s criminal history as II based 
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on three criminal history points.  This results in a Guideline Range of 30 to 37 months of 

imprisonment. 

2. Section 3553 Factors 

In assessing the appropriate sentence, the Court must consider “the nature and 

circumstances of the offense and the history and characteristics of the defendant.”  18 U.S.C. 

§ 3553(a)(1).  The Court shall consider the need for the sentence imposed: “(A) to reflect the 

seriousness of the offense, to promote respect for the law, and to provide just punishment for the 

offense; (B) to afford adequate deterrence to criminal conduct; (C) to protect the public from 

further crimes of the defendant; and (D) to provide the defendant with needed educational or 

vocational training, medical care, or other correctional treatment in the most effective manner.”  

18 U.S.C. § 3553(a)(2). 

a. A Sentence at the High-End of the Guidelines Range is Reasonable and 
Appropriate Given the Nature and Circumstances of the Offense and the 
Characteristics of the Defendant. 

 
The instant offenses are serious.  The defendant and his coconspirator, Steve Dixon, 

planned the armed robbery of a drug “stash house.”  In planning this robbery, the defendant 

mailed two firearms and replica police uniforms to Virginia for use in the plot.  Then, upon 

arrival in Virginia, the defendant and Dixon constructed a “ram” for gaining entry into the target 

location.  The conspirators also purchased masks and “flex cuffs” for use in the robbery, and the 

defendant indicated a willingness to shoot his victims if necessary.   

While the cocaine “stash house” turned out to be part of a law enforcement sting, 

originated as a response to the defendant’s statement that he intended to rob a bank, the actions 

of the conspirators are troubling nonetheless.  The defendant’s plotting is also reflective of a 

significant and serious criminal history, which spans 22 years.  In 1990, at the age of 17, the 
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defendant was convicted of two serious drug offenses: Transport/Sell Controlled Substance and 

Possess/Purchase Cocaine Base for Sale.  The defendant served almost three years of 

incarceration at the California Youth Authority (CYA).  In 1994, the defendant shot a store clerk 

after he attempted to rob the clerk at gunpoint.  The defendant was convicted of Attempted 

Robbery and Assault-Firearm resulting in great bodily injury to the victim.1  The defendant was 

initially paroled on this offense in 2005.  He was subsequently returned to custody three times, 

and he was discharged from parole in 2009.   

It appears that the prior convictions, and resulting incarceration, did little to halt the 

defendant’s criminal behavior.  The defendant committed the instant offenses – a conspiracy to 

rob drug traffickers at gunpoint – despite having served more than a decade in custody for a drug 

trafficking offense and shooting an attempted robbery victim, and only two years after he was 

discharged from parole.  

 b.   A Sentence at the High-End of the Guidelines Range Will Protect the Public, 
Provide Appropriate and Reasonable Deterrence, Promote Respect for the 
Law, and Avoid Unwarranted Sentence Disparities. 

 
 A sentence at the high-end of the guidelines range will protect the public from this 

defendant and provide the requisite level of deterrence and promote respect for the law.  18 

U.S.C. § 3553(a)(2).  The defendant’s crimes demonstrate that he is an ongoing danger to the 

public.  In addition, the requested sentence is appropriate and necessary to demonstrate that 

conspiracy to commit robbery, possession of a firearm in relation to a crime of violence, and 

possession of a firearm by a prohibited person are all extremely serious offenses and will result 

in significant punishment. 

                                                 
1 The defendant was acquitted of a similar robbery and murder, wherein it was alleged that a coconspirator, Jason 
Stathum, shot and killed another store clerk during a robbery.  That offense occurred shortly after and near the 
offense for which the defendant was convicted.  This is the offense referenced in the PSR.  
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 A sentence at the high-end of guidelines range will also avoid unwarranted sentence 

disparities.  On January 20, 2012, the Court sentenced Dixon to 120 months in prison.  Dixon 

was less culpable because he conspired with the defendant only after the defendant placed the 

robbery plot in motion.  However, Dixon had a higher guidelines range than the defendant based 

on his criminal history category.      

CONCLUSION 

Therefore, for the above-stated reasons, the United States submits that a sentence of 37 

months on Counts 1 and 4, together with the mandatory minimum sentence of 60 months on 

Count 2, appropriately accounts for each of the factors set forth in 18 U.S.C. § 3553(a). 

Respectfully submitted, 

Neil H. MacBride 
United States Attorney 

 
By:  /s/  

Marc J. Birnbaum 
Special Assistant United States Attorney 
Jonathan Fahey 
Assistant United States Attorney 
United States Attorney’s Office 
2100 Jamieson Avenue 
Alexandria, Virginia  22314 
Phone:  (703) 299-3700 
Fax:  (703) 299-3982 
marc.birnbaum@usdoj.gov 
jonathan.fahey@usdoj.gov 
 
 

 
  

 

 

Case 1:11-cr-00462-CMH   Document 59   Filed 03/09/12   Page 5 of 6 PageID# 255



6 
 

CERTIFICATE OF SERVICE 

I certify that on March 9, 2012, I electronically filed the foregoing Position of the United 

States with Respect to Sentencing with the Clerk of the Court using the CM/ECF System, which 

will send notice of such filing to the following CM/ECF user: 

Geremy C. Kamens, Esq. 
Office of the Federal Public Defender  
1650 King Street, Suite 500 
Alexandria, Virginia 22314 
Tel: (703) 600-0800 
Email: geremy_kamens@fd.org 
 
I also certify that on March 9, 2012, I provided the foregoing Position of the United 

States with Respect to Sentencing to U.S. Probation Officer Joanne Lauder. 

 
 
 /s/  
Marc J. Birnbaum 
Special Assistant United States Attorney 
United States Attorney’s Office 
2100 Jamieson Avenue 
Alexandria, Virginia  22314 
Phone:  (703) 299-3700 
Fax:  (703) 299-3982 
marc.birnbaum@usdoj.gov 
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