
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v. No: 6:01-CR-134-ORL-31DAB

ANTONINO EUGENE LYONS,

Defendant.
_________________________________/

OPPOSITION TO DEFENDANT’S MOTION FOR CERTIFICATION 
OF ACTUAL INNOCENCE UNDER 28 U.S.C.A. 2513

The United States of America hereby opposes Defendant Antonino Eugene

Lyons’s Motion for Certification of Actual Innocence Under 28 U.S.C.A. 2513 (Dock.

348).  Lyons asks this Court to grant the extraordinary relief of issuing a certificate of

innocence, which requires this Court to find that Lyons has carried his burden of

persuading this Court of his actual innocence.   In this independent proceeding, the

United States submits that the record, viewed in its entirety, does not support a finding

that Lyons has satisfied the requirements of section 2513.  His Motion should be denied.

BACKGROUND

The United States’s prosecution of Lyons did not reflect the government at its

best.  The United States does not dispute that it made serious errors, and recognizes the

amount of effort this Court expended to remedy those errors.  Because of those errors,

this Court concluded that it lacked confidence in the jury’s assessment of the evidence

supporting certain counts (carjacking and counterfeit goods offenses) because tainted
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1  The United States is not relying on the dismissed drug-conspiracy count in opposing 
Lyons’s motion.
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evidence had skewed the jury’s perspective against Lyons.  As a consequence, this Court

dismissed the remaining counts of which Lyons was convicted.  See Order Granting Mot.

Dismiss, Sept. 30, 2004.  This Court’s Order focused on the prejudice to Lyons caused by

the tainted evidence, but did not reject all of the evidence against Lyons.  This Court’s

conclusion in the criminal trial that a jury could have had reasonable doubt as to Lyons’s

guilt, however, is quite different than a conclusion by this Court in this independent, civil

proceeding that Lyons was in fact innocent.1  That distinction is at the heart of the United

States’s objection to Lyons’s petition.

ARGUMENT

I. THE LAW:  28 U.S.C. §§ 1495 and 2513

 Title 28, United States Code, Section 1495, also called the Unjust Conviction Act,

is a limited waiver of the government’s sovereign immunity that allows one who was

wrongfully imprisoned to bring an action for compensation in the United States Court of

Federal Claims:  

The United States Court of Federal Claims shall have jurisdiction to
render judgment upon any claim for damages by any person unjustly
convicted of an offense against the United States and imprisoned.

A condition precedent to filing an action pursuant to section 1495 in the Court of Claims

is satisfying the requirements of 28 U.S.C. § 2513, which places the burden on the

petitioner to persuade the trial court of his innocence.  
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To prove his entitlement to a certificate of actual innocence under 28 U.S.C. §

2513, Lyons must prove, and this Court must specifically find, that:

(1) His conviction has been reversed or set aside on the ground that he is
not guilty of the offense of which he was convicted, or on new trial or
rehearing he was found not guilty of such offense, as appears from the
record or certificate of the court setting aside or reversing such conviction
... and

(2) He did not commit any of the acts charged or his acts, deeds, or
omissions in connection with such charge constituted no offense against
the United States, or any State, Territory or the District of Columbia, and
he did not by misconduct or neglect cause or bring about his own
prosecution.

28 U.S.C. § 2513(a)(1) & (2).   

 “A petitioner has the burden of proof showing an entitlement to the certificate,”

while “a district court judge has broad discretion in deciding whether or not to issue such

a certificate.”  Humphrey v. United States, 52 Fed. Cl. 593, 597 (Fed. Cl. 2002), aff’d, 60

Fed. Appx. 292 (Fed. Cir. 2003).  The certificate of the court establishing the petitioner’s

innocence must specifically state that it has found each of the section 2513 factors in

favor of the petitioner.  Hadley v. United States, 66 F. Supp. 140 (Fed. Cl. 1946); see also

Calloway v. United States, 215 Ct. Cl. 1065, 578 F.2d 1388 (1970) (unpublished)

(rejecting petition as “fatally defective” where court issued a “certificate of innocence”

but did not include statements required by section 2513(a)(2)).  As with any waiver of the

government’s sovereign immunity, the limitations expressed in section 2513 have always

been strictly construed.  Burgess v. United States, 20 Cl. Ct. 701, 704 (1990), citing

Soriano v. United States, 352 U.S. 270 (1957)); see also Vincin v. United States, 468
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F.2d 931, 199 Ct. Cl. 762, 766 (1972); Moore v. United States, 230 Ct. Cl. 819, 820

(1982) (per curiam) (courts recognize that 28 U.S.C. § 2513 is jurisdictional and

“therefore must be strictly construed”).

A. The Purpose of the Unjust Conviction Act

In analyzing a petition for a certificate of innocence under section 2513, the trial

court is guided by the sole purpose of an award under this statute:  to provide financial

compensation for the wrongful imprisonment of a defendant whom a court has found to

be “truly innocent.”  McLean v. United States, 73 F. Supp. 775, 778 (D.S.C. 1947).  In

United States v. Keegan, 71 F. Supp. 623 (S.D.N.Y. 1947), the seminal case on the

interpretation of section 2513, the court observed that “the legislative history indicates

that Congress did not intend to indemnify every imprisoned person whose conviction had

been set aside.”  Id. at 635.   The Keegan court cited a letter from former United States

Attorney General Cummings that was embodied in the Report of the Senate Judiciary

Committee [Report No. 202, 75th Congress, 1st Session], which elaborates further on the

purpose and intent of the Unjust Conviction Act: 

[R]eversals in criminal cases are more frequently had on the ground of
insufficiency of proof or on the question as to whether the facts charged
and proven constituted an offense under some statute.  Consequently, it
would be necessary to separate from the group of persons whose
convictions have been reversed, those few who are in fact innocent of any
offense whatever. 

Id.; see also Burgess, 20 Cl. Ct. at 704 (citing legislative history and Cummings letter);

Osborn v. United States, 322 F.2d 835, 840 (5th Cir. 1963) (“[T]he claimant must be
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innocent of the particular charge and of any other crime or offense that any of his acts

might constitute.”) (quoting legislative history); Rigsbee v. United States, 204 F.2d 70,

72 (D.C. Cir. 1953) (petitioner who was acquitted on re-trial after his conviction was

reversed “must also show that the trial judge thought he did not commit the acts charged

or that, if he did, his acts were justifiable and so not criminal”).

B. Nature of a Proceeding under 28 U.S.C. § 2513

A proceeding under section 2513 is civil in nature and “an entirely collateral

inquiry into the circumstances underlying the conviction.”  Betts v. United States, 10

F.3d 1278, 1283 (7th Cir. 1993).  The Betts court noted the statute’s focus on innocence

and responsibility:  “[T]he court makes [the innocence] determination independent of the

outcome of the trial or appeal, taking into account not only whether the petitioner was

innocent but also whether he may be deemed responsible for his own prosecution.”  Id. at

1283. 

Whether a petitioner is entitled to a certificate of innocence under section 2513 is

a question committed to the sound discretion of the district court.  Rigsbee, 204 F.2d at

72 & n. 2; Burgess, 20 Cl. Ct. at 704; Keegan, 71 F. Supp. at 635.  It is not simply a

request for a rubber stamp from the court; indeed, all courts reviewing petitions under

section 2513 agree that such a proceeding requires the court to exercise its discretion in

assessing whether the petitioner has met his burden of proving his actual innocence. 

“Unless the law contemplated the exercise of discretion on the part of the court, there

would be no point in requiring the certificate of the court.  If no discretion were
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contemplated, and only a ministerial act was required, the clerk could certify the final

finding of not guilty just as well as the court.”  Keegan, 71 F. Supp. at 635-36.  

II. LYONS HAS NOT CARRIED HIS BURDEN OF PROVING HIS
INNOCENCE          

           
To meet the jurisdictional prerequisite imposed by section 2513, “[a] petitioner

has the burden of proof showing an entitlement to the certificate.”  Humphrey, 52 Fed.

Cl. at 597.  A petitioner has to allege–and persuade the trial court–not only that his

conviction “has been reversed or set aside on the ground that he is not guilty of the

offense of which he was convicted, or on new trial or rehearing he was found not guilty

of such offense,” but also that none of his acts constituted a crime against the United

States or State and that he did not contribute to his prosecution by neglect or misconduct. 

United States v. Brunner, 200 F.2d 276, 280 (6th Cir. 1952).  In this case, Lyons has

failed even to make the allegations essential to come within the purview of the statute. 

More important, he has failed to prove these allegations. 

The high hurdle Lyons faces in establishing the required elements of section 2513

is made plain by numerous cases in which trial courts have denied petitions for

certificates of innocence.  In those cases, the petitioners’ convictions were overturned on

grounds other than actual innocence, such as failure of proof beyond a reasonable doubt,

use of inadmissible evidence, or constitutional violations–that is, “on a ground that leaves

room for the possibility that the petitioner in fact committed the offense with which he

was charged.”  Forrest v. United States, 2 M.J. 870, 874 (A.C.M.R.1976) (O’Donnell, J.,
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dissenting), aff’d, 3 M.J. 173 (C.M.A. 1977);2 see also McMurry v. United States, 15

M.J. 1054, 1055-56 (C.M.R. 1983) (petitioner’s innocence not established “where the

indictment may fail on the original count but claimant may yet be guilty of another or

minor offense”), citing Osborn, 322 F.2d at 840; Rigsbee, 204 F.2d at 72-73; Brunner,

200 F.2d at 280.  In each case, the petitioner failed to take the additional step of

persuading the court that he was, in fact, innocent, as required by section 2513.  The

same could be said about Lyons’s case.  This Court based its dismissal on a lack of

confidence in the jury’s finding of guilt, not on an affirmative finding that Lyons was, in

fact, innocent of any crime related to the carjacking and counterfeit goods charges against

him.  As numerous cases have held, the former cannot be substituted for an affirmative

showing of the latter.

In Keegan, the court found that although the evidence did not prove beyond a

reasonable doubt that the defendant was guilty of the crimes charged, the evidence in the

record was sufficient to create a belief that the defendant might have been guilty of a

lesser offense, and also that his actions constituted “wilful misconduct which contributed

to bring about his arrest and conviction.”  71 F. Supp. at 639-640.  Likewise, in Rigsbee,

the jury found that the petitioner  had committed the acts charged but acquitted him on

the ground that his actions had been legally justified.  The D.C. Circuit affirmed the

Rigsbee court’s refusal to issue a certificate of innocence because a certificate of
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innocence cannot  be based on an overturned conviction; a certificate must show that “the

judge himself was convinced of his innocence.”  Rigsbee, 204 F. 2d at 72.  The court

concluded that the stringent standard imposed by Congress in drafting the UCA “was

within legislative competence, since waiver of sovereign immunity from suit is a matter

of grace which the Congress may condition as it chooses.”  Id. 

There are few reported cases in which a petitioner, whose conviction has been set

aside, has succeeded in persuading a trial court that he is entitled to a certificate of

innocence pursuant to section 2513.  As one court noted as recently as 2008, 

The paucity of case law under the statute suggests that it is a remedy that
is rarely pursued successfully. It is rarely used, this court believes, because
few applicants can satisfy its rigorous standard.  The cases we do have
show clearly that § 2513 provides a remedy to be applied only in
exceptional cases.

United States v. Graham, 595 F. Supp. 2d 681, 684 (S.D. W.Va. 2008).   The few cases in

which courts have issued certificates of innocence involve circumstances very different

from those in the instant case.  

In Betts, for example, an attorney was imprisoned on a criminal contempt charge

for failure to attend a hearing.  Betts was released after the Court of Appeals found that

the court’s order scheduling the hearing did not explicitly require his attendance, and so

he had not been legally obliged to appear.  10 F.3d at 1281.  On the same basis, the

appellate court reversed the district court’s refusal to issue a certificate of innocence: 

“[T]he mistaken assessment of the prosecutor and the district court that Betts was

obligated to appear at the June 19th hearing had nothing to do with anything Betts did or
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failed to do in the way of notice; it was simply an error in their construction of the order

setting that hearing.”  Id. at 1285-86.  Thus, the defendant’s actual innocence was

established, his actions constituted no crime, and he did not engage in misconduct that

contributed to his prosecution.  He carried his burden of persuading the court that all

elements of section 2513 were satisfied.  

In other cases in which courts have issued certificates of innocence, the

circumstances have involved individuals later confessing to, or otherwise found

responsible for, a crime for which the petitioner had been wrongfully convicted and

imprisoned.  In Bolduc v. United States, 248 Fed. Appx. 162 (Fed. Cir. 2007), the district

court issued a certificate of innocence based on the confession of someone other than the

petitioner, which made it clear that the petitioner had no connection to the crime charged

and was actually innocent.3  

Likewise, in Eastridge v. United States, 602 F. Supp. 2d 66 (D.D.C. 2009), the

petitioner had been convicted of murder and served nearly 30 years before, in a habeas

proceeding, the court found (and the government conceded), that the evidence showed

the petitioner had not been involved in the murder.  In addition to ruling that the

petitioner had proved his “actual innocence,” the Court found that an evidentiary ruling 
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imposed by the trial judge interfered with his constitutional rights.4  Id.  Thus, the court

found not only that the petitioner was innocent of any of the offenses charged, but also

that he had committed no related criminal acts and had not contributed to his prosecution. 

 The clear-cut circumstances of cases like Betts and Eastridge do not exist here. 

This is not a case of mistaken identity, or a charge based on a misreading of a statute. 

Rather, this case is more like those in which a criminal defendant has his conviction

overturned on the ground that the evidence was insufficient or a constitutional violation

occurred.  In those cases, courts–whether trial or appellate–found reasons to doubt the

accuracy of the jury’s verdict.  But, like in Keegan, neither the constitutional violations

that occurred in this case nor the resultant taint in the evidence establishes that Lyons is

actually innocent.  

In its Order dismissing the indictment against Lyons, this Court focused on both

the government’s Brady/Giglio violations and the government’s other misconduct: 

The Government’s protracted course of misconduct caused extraordinary
prejudice to Lyons, exhibited disregard of the Government’s duties, and
demonstrated contempt for this Court.  Accordingly, the Court finds it
appropriate to dismiss the remaining counts, as a new trial would be an
insufficient remedy.

Order, 352 F. Supp. 2d at 1251.  This Court’s holding was not grounded on a finding of

insufficient evidence to support the convictions; rather, it was grounded on a finding of
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prejudice to Lyons.  As this Court noted, “[m]ateriality, for Brady and Giglio purposes,

does not turn on whether there is sufficient evidence to convict,” but rather whether, “in

the absence of certain evidence, a presumptively innocent defendant will receive a fair

trial.”  Id. at 1244.

Lyons did not receive a fair trial, this Court concluded, because the Brady and

Giglio violations and the government’s misconduct “destroyed Lyons’ character and

credibility, and, with that, confidence in the Jury’s verdict on the carjacking count.” 

Order at 1246.  This Court found that the jury’s verdict on the counterfeit goods count

likewise was unreliable.  Both counts require proof of intent.  That the jury could not

fairly assess Lyons’s testimony about his intent, this Court concluded, rendered the jury’s

determination unreliable because there was “a reasonable probability that the Jury could

have found Lyons . . . to be innocent of the carjacking charge.”  Id. at 1245-46.  A

reasonable probability that Lyons could have been found innocent, however, does not

mean that Lyons is innocent, or that Lyons has demonstrated that he is innocent.  In this

case, as in others where there is a gap between “not guilty” and “innocent,” Lyons has

failed to carry his burden to close that gap.

The United States is not disputing this Court’s findings, which were made after

this Court expended considerable resources to assess the magnitude–and impact–of the

government’s Brady and Giglio violations.  Rather, the United States opposes Lyons’s

suggestion in his Motion that the Order in the criminal trial should persuade this Court

that Lyons has carried his burden of proving his actual innocence.  In this civil
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proceeding, it is for this Court to assess the record from the criminal trial to determine

whether, in light of Lyons’s Motion, it is persuaded that Lyons was actually innocent and

meets the other requirements of section 2513.  Although the jury’s assessment of the

carjacking and counterfeit goods evidence was tainted by the patina of guilt surrounding

Lyons caused by the tainted drug conspiracy evidence, tainted evidence is not

nonexistent evidence, and not all of the carjacking and counterfeit goods evidence is

tainted.  

Looking at the record as a whole, as section 2513 requires, the evidence

supporting the carjacking and counterfeit goods convictions, which Lyons does not

address in his motion, supports a finding either that Lyons’s conduct constituted a

violation of federal or state law, or that by his misconduct he contributed to his

prosecution.  This evidence is enough to support a conclusion by this Court that Lyons

has not carried his burden of proving his innocence.

For example, evidence that tends to support the carjacking conviction includes the

testimony of Paul Brack.  Mr. Brack testified that on June 14, 1998, as he approached the

front entrance of the Orlando Hampton Inn in his car, a man (whom he was able to

identify that night to the police as Lyons) who was in an excited state ordered him out of

his car.  D-248-1212.  The man told Mr. Brack that he had a gun, and had his hand under

his shirt.  D-248-1212; 1218.  Mr. Brack testified that the man threatened that he was

going to “blow my head off” or “blow my f’ing brains out” if Mr. Brack didn’t get out of

the car.  D-248-1212-13.  The man was “[v]ery excited.  I mean, like he mean business”
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and made Mr. Brack “nervous and afraid.”  D-248-1212-13.  Mr. Brack relinquished his

car to the man, who took off with it with the tires squealing.  D-248-1213.  At some point

after the police arrived, the police showed Mr. Brack his car; it had damage on the

driver’s side door, and the two passenger side wheels were blown out.  D-248-1213.

Also, Gloria Barton Western testified that on the same night, June 14, 1998, a

man approached her and demanded her car.  He told her that he need the car for

emergency use.  D-248-1206.  Ms. Western told him no.  D-248-1206.  The man got into

Ms. Western’s car but realized that the keys were not in it.  He “went to grab for [Ms.

Western’s] keys” and a struggle ensued.  D-248-1207.  When he “finally realized he

wasn’t going to get to use the car . . . he left.”  D-248-1207.  The police asked Ms.

Western to make an identification on the scene of the man who had tried to take her car. 

D-248-1208.  Ms. Western was able to identify the man by the clothes he was wearing. 

D-248-1208.

For his part, Lyons admits that he was in an excitable state and grabbed Brack

from his car.  D-100-1863-64.  Lyons “didn’t recall” saying that he was going to blow

Brack’s head off, but he testified that he did not intend to harm Brack.  D-100-1864. 

Lyons admitted that he had his hand under his shirt, as Brack testified.  D-100-1864. 

Lyons did not respond to the question whether, by so doing, he was pretending that he

had a gun.  D-100-1864.  He admitted taking Brack’s car, but said he did so to “catch”

Wilson (the person who allegedly robbed Lyons) with it.  D-100-1865.
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This Court did not determine that the testimony of Brack or Weston was

unreliable; rather, this Court concluded that “[i]t would not be unreasonable for a jury to

find that an objective person in Brack’s position may have interpreted events in [the

manner described by Lyons].”  Order at 1245.  This Court focused on whether the jury

could have credited Lyons’s innocent version of the events surrounding the alleged

carjacking, had Lyons’s credibility not been destroyed by the tainted evidence.  This

Court’s conclusion did not by necessity eliminate the evidence provided by Brack and

Weston.

With respect to the evidence supporting the counterfeit goods convictions, two

witnesses testified that they had purchased goods from Lyons’s clothing stores that were

found to be counterfeit.  Anthony Caruso, a detective with the City of Cocoa Police,

testified that he visited Lyons’s stores on several occasions to purchase apparel, some of

which was counterfeit, and that Lyons was present on those occasions.  D-248-1250-58. 

Likewise, Tony Howell, a Special Agent with the U.S. Customs, purchased suspect goods

from Lyons’s store that were counterfeit.  D-81-482-87.  As this Court noted, these

witnesses had specialized training in identifying counterfeit goods and indicated that

some degree of sophistication was required to recognize the items as such.  Nevertheless,

the fact remains that numerous items purchased from Lyons’s stores on several different

occasions were, indeed, confirmed to be counterfeit.  

As with the carjacking count, this Court focused on the jury’s inability, caused by

the Brady and Giglio violations, to fairly assess Lyons’s testimony as to the counterfeit
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goods counts: “Had Lyons’ credibility not been denigrated by tainted evidence, there is a

reasonable probability that the Jury could have found that Lyons made legitimate

mistakes.”  Order at 1246.  That reasonable probability does not translate into an

affirmative finding of innocence.  This Court’s ruling did not render the untainted

testimony supporting Lyons’s conviction on the counterfeit goods charge a nullity.

Lyons does not address any of the untainted evidence in the record and instead

points to this Court’s Order dismissing the remaining counts as though it affirmatively

proves his innocence.  Indeed, Lyons never explicitly states that he is actually innocent,

nor does he make any affirmative effort to persuade this Court to find in his favor on the

three factors required by section 2513.  Instead of focusing on persuading this Court of

his innocence, Lyons focuses on the government’s failings, citing the “injustices suffered

by Mr. Lyons at the hands of the Government in this case” and the “weak factual

underpinnings of [the] charges.”  While Lyons acknowledges that “[t]he statute does

require a finding the petitioner is actually innocent, as opposed to a situation where for

example and individual was convicted on evidence seized in violation of the Fourth

Amendment,” he does not acknowledge that it is he who bears the burden of persuasion

on this point, nor does he address the required element that he persuade this Court that

his actions did not constitute a crime under federal or state law, as required by section

2513(a)(2).  
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With respect to the final piece required by section 2513(a)(2), that “he did not by

misconduct or neglect cause or bring about his own prosecution,” Lyons focuses again on

the government’s conduct: 

The Government tried countless ways to obtaining [sic] something,
anything, connecting Mr. Lyons to criminal activity, and the best they
could come up with were a collection of felons trying to talk their way out
of prison and some clothing so authentic-appearing it took the analysis of
highly trained experts to determine they lacked the actual pedigree their
insignias suggested.

As numerous cases have held, focusing on the circumstances that lead to one’s conviction

being overturned is not sufficient to carry the burden of persuading the court of one’s

actual innocence.  Lyons ignores his own “misconduct or neglect,” which–according to

the evidence–encompassed both threatening a driver and taking his car, and selling

counterfeit goods.

  The purpose of this proceeding is not to level sanctions against the government

for its concededly serious errors during Lyons’s criminal trial, and Lyons’s burden is not

to persuade this Court that those errors occurred.  Rather, as the legislative history of the

Unjust Conviction Act and case law make clear, the purpose of this proceeding is simply

to determine whether Lyons has carried his burden to persuade this Court that he is

actually innocent.  The United States respectfully submits that, if this Court assesses the

record in this case in its entirety, without the influence of the tainted evidence (as the jury

was unable to do), that record does not support an affirmative finding that Lyons was

actually innocent within the meaning of section 2513.
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WHEREFORE, the United States respectfully requests that this Court deny

Lyons’s Motion for Certification of Actual Innocence. 

Date: February 9, 2010 A. BRIAN ALBRITTON
United States Attorney

                            By:   /s Jennifer Waugh Corinis           
    JENNIFER WAUGH CORINIS

Assistant United States Attorney
Fla. Bar. No. 49095
400 North Tampa Street, Suite 3200
Tampa, Florida 33602
Telephone: 813-274-6310 
Facsimile: 813-274-6198
Email: jennifer.corinis@usdoj.gov
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    CERTIFICATE OF SERVICE

I hereby certify that on February 9, 2010, I electronically filed the foregoing with

the Clerk of the Court by using the CM/ECF system which will send a notice of

electronic filing to the following:

Robert R. Berry, Esquire
5450 Village Drive
Viera, FL 32955

/s/   Jennifer Waugh Corinis               
JENNIFER WAUGH CORINIS
Assistant United States Attorney 
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