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E q U A L  P R O T E C T I O N

Does a Prohibition of Marriage Between Same-Sex Couples Violate the Constitution?

CASE AT A GLANCE 
In May 2008, the California Supreme Court interpreted the California Constitution to include a right 
to marriage equality for gays and lesbians. In November 2008, California voters passed an initiative, 
Proposition 8, to amend the California Constitution to require that marriage be between a man and a 
woman. Both the federal district court and the United States Court of Appeals for the Ninth Circuit declared 
Proposition 8 to be unconstitutional, although on somewhat different grounds. The Supreme Court granted 
review as to whether the supporters of an initiative have standing to appeal to defend it when state 
officials will not do so and, if so, whether Proposition 8 violates the Constitution.

INTRODUCTION
Do laws that prevent gay men and lesbian couples from marrying 
violate the United States Constitution? That issue is squarely before 
the Court in Hollingsworth v. Perry. But whether the Court will 
resolve that issue is uncertain as there is a major procedural ques-
tion that must be resolved before the merits can be decided: do the 
supporters of an initiative have standing to appeal a finding that the 
initiative is unconstitutional when the government officials who are 
the defendants in the lawsuit refuse to do so?

ISSUES 
Does the Equal Protection Clause of the Fourteenth Amendment 
prohibit the state of California from defining marriage as the union 
of a man and a woman?

Do petitioners have standing under Article III, § 2 of the Constitu-
tion in this case? 

FACTS
In May 2008, the California Supreme Court held that denying gay 
and lesbian couples the right to marry violated the California Consti-
tution. In re Marriage Cases, 183 P.3d 384 (Cal. 2008). In November 
2008, California voters passed an initiative, Proposition 8, to amend 
the California Constitution to overturn this decision. In its entirety, 
Proposition 8 provides: “Only marriage between a man and a woman 
is valid or recognized in California.”

Two couples—Kristin Perry and Sandra Stier, and Jeffrey Zar-
rillo and Paul Katami—who sought and were denied marriage 
licenses brought a lawsuit challenging Proposition 8 in the United 
States District Court for the Northern District of California. The 

lead lawyers for the plaintiffs were, and are, prominent attorneys 
David Boise and Ted Olsen, who were on opposite sides before the 
Supreme Court in Bush v. Gore, 531 U.S. 98 (2000). Judge Vaughn 
Walker held a trial in which each side presented witnesses. 

Judge Walker, in a lengthy opinion, reviewed the evidence and 
concluded that Proposition 8 served no legitimate purpose. He 
concluded: “Proposition 8 fails to advance any rational basis in 
singling out gay men and lesbians for denial of a marriage license. 
Indeed, the evidence shows Proposition 8 does nothing more than 
enshrine in the California Constitution the notion that opposite-
sex couples are superior to same-sex couples. … Plaintiffs have 
demonstrated by overwhelming evidence that Proposition 8 violates 
their due process and equal protection rights and that they will 
continue to suffer these constitutional violations until state officials 
cease enforcement of Proposition 8. … Because Proposition 8 is 
unconstitutional under both the Due Process and Equal Protection 
Clauses, the court orders entry of judgment permanently enjoining 
its enforcement; prohibiting the official defendants from applying or 
enforcing Proposition 8 and directing the official defendants that all 
persons under their control or supervision shall not apply or enforce 
Proposition 8.”

The state officials who were named as defendants—including the 
governor, the attorney general, and the registrar of records—chose 
not to appeal Judge Walker’s decision. Supporters of the initiative 
appealed Judge Walker’s decision to the United States Court of 
Appeals for the Ninth Circuit (Dennis Hollingsworth was the named 
appellant representing the Proposition 8 supporters). After holding 
oral argument, the Ninth Circuit certified to the California Supreme 
Court the question of whether under California law the supporters 
of an initiative have the authority to assert the state’s interest in 
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the validity of the initiative when government officials refuse to do 
so. The California Supreme Court accepted the certification and 
held that the supporters of an initiative do have this authority under 
California law. Perry v. Brown, 52 Cal. 4th 1116 (2011).

The Ninth Circuit, in a 2-1 decision, then held that the supporters 
of an initiative have standing under Article III to appeal to defend 
the initiative when government officials refuse to do so and declared 
Proposition 8 unconstitutional. The Ninth Circuit’s holding on the 
merits was narrower than Judge Walker’s ruling. The Ninth Circuit 
explained that California had extended the right to marry to both 
same-sex and opposite-sex couples, but Proposition 8 took that 
right away only from the former group. The court said that this 
served no legitimate purpose, especially in light of California, by 
statute, extending almost all rights to same-sex couples through its 
domestic partnership law. The Ninth Circuit relied heavily on the 
Supreme Court’s decision in Romer v. Evans, 517 U.S. 620 (1996), 
which declared unconstitutional a Colorado initiative that repealed 
all laws in the state protecting gays and lesbians from marrying and 
preventing the enactment of any new such laws. In other words, 
whereas the reasoning of Judge Walker’s decision would have 
deemed unconstitutional all laws denying marriage equality to gay 
men and lesbians, the Ninth Circuit’s approach applied only in a 
state that had extended the right to marry to same-sex couples and 
then repealed it.

CASE ANALYSIS
The Supreme Court granted review on two issues. First, do the 
supporters of an initiative have standing to appeal a finding that the 
initiative is unconstitutional when the government officials who 
are the named defendants in the suit refuse to do so? Although the 
Supreme Court never has decided this question, in Arizonans for 
Official English v. Arizona, 520 U.S. 43 (1997), it expressed “grave 
doubts” whether initiative proponents have standing to defend an 
initiative on appeal and stressed that “[s]tanding to defend on 
appeal in the place of an original defendant … demands that the 
litigant possess a direct stake in the outcome.”

Proposition 8’s supporters (petitioners before the Court) argue that 
they have standing to appeal because the California Supreme Court 
expressly held that supporters of an initiative may represent the 
interests of the state in defending that initiative when elected state 
officials refuse to do so. The California Supreme Court stressed 
the need to provide representation for the interests of the majority 
of the voters who voted in favor of an initiative and of not wanting 
government officials to be able to effectively negate an initiative by 
not defending it. Petitioners rely primarily on Karcher v. May, 484 
U.S 72 (1987), which held that the presiding officers of the New 
Jersey legislature were proper parties to defend a law when neither 
the attorney general nor other state officials would do so.

By contrast, the opponents of Proposition 8 argue that standing 
under Article III requires an injury and that the supporters of 
Proposition 8 will not be harmed in any way if same-sex couples can 
marry. The California Supreme Court can decide who has standing 
to represent the state in California courts, but that is not determina-
tive for purposes of Article III standing, which requires an injury. 
The Proposition 8 opponents distinguish Karcher on the ground that 
state legislators have a close relationship with the state which is 
absent when it is just the supporters of an initiative.

There also is dispute between the litigants as to the effect if the 
Court dismisses the case for lack of standing. There is no disagree-
ment that the plaintiffs, same-sex couples who wanted to marry, had 
standing to bring the suit in federal district court. If the Supreme 
Court dismisses for lack of standing, that would vacate only the 
Ninth Circuit’s decision and not the district court’s ruling. Proposi-
tion 8’s defenders argue that the effect will be only that the two 
couples who brought the lawsuit can marry. But Proposition 8’s 
opponents contend that Judge Walker issued an injunction against 
the governor, the attorney general, and the registrar of records from 
enforcing Proposition 8 and declared it unconstitutional. Because 
marriage in California is regulated at the state and not the local 
level, this would mean that couples throughout California can marry.

Assuming that the Court finds that the supporters of the initiative 
have standing, the Court will need to decide whether Proposition 
8 violates the Constitution. Proposition 8’s supporters argue that 
the state has a valid interest in limiting marriage to opposite-sex 
couples. They emphasize that “throughout human history” marriage 
has been defined as being between a man and a woman. The central 
argument is that marriage is fundamentally about procreation and 
that only opposite-sex couples can procreate without artificial inter-
vention. Petitioners argue that “an animating purpose of marriage 
is to increase the likelihood that children will be born and raised in 
stable and enduring family units by their own mothers and fathers. 
Because relationships between persons of the same sex do not have 
the capacity to produce children, they do not implicate this inter-
est in responsible procreation and childrearing in the same way. 
The Equal Protection Clause does not require the State to ignore 
this difference.” Petitioners say that “[r]edefining marriage as a 
genderless institution would work a profound change in an institu-
tion critical to the stable progression of society from generation to 
generation.”

Petitioners also emphasize the need for the Court to defer to the 
political process and to the choice of a majority of Californian’s to 
amend the state Constitution to require that marriage be between 
a man and a woman. Petitioners contend that the Court already 
resolved this issue in Baker v. Nelson, 409 U.S. 810 (1972), which 
summarily affirmed a lower court decision rejecting a constitutional 
challenge to a state’s refusal to allow same-sex couples to marry.

Petitioners contend that the Ninth Circuit was wrong in holding that 
Proposition 8 was unconstitutional in taking away the right to marry 
only from same-sex couples. They argue that a state may extend 
rights beyond those protected under the United States Constitution, 
but that the state also may subsequently change its law to eliminate 
these additional protections. According to petitioners, this case can 
be distinguished from Romer on the ground that the initiative at is-
sue in Romer repealed all laws protecting gay men and lesbians and 
precluded the enactment of any new laws against sexual orientation 
discrimination.

The opponents of Proposition 8 argue that the denial of marriage 
equality to gay men and lesbians both impermissibly infringes the 
right to marry and unconstitutionally violates equal protection. In 
other words, respondents take the broader approach adopted by 
Judge Walker—that all laws denying gays and lesbians of the right 
to marry are unconstitutional—and not the narrower approach of 
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the Ninth Circuit, which only would prevent a state from taking 
away the right to marry for same-sex couples once it had been 
extended.

Respondents argue that “in more than a dozen cases over the last 
century, this Court has reaffirmed that the right to marry is one of 
the liberties protected by the Due Process Clause.” They contend 
that Proposition 8 interferes with the fundamental right to marry 
for same-sex couples. The fact that marriage has traditionally been 
defined as being between a man and a woman should not be deter-
minative; in many states, until Loving v. Virginia, 388 U.S. 1 (1967), 
marriage was defined to require that couples be of the same race. 
Respondents contend that the right to marry is fundamental “for all 
people.”

Additionally, respondents argue that Proposition 8 denies equal 
protection to same-sex couples who wish to marry. Respondents 
argue that heightened scrutiny should be used to analyze laws dis-
criminating based on sexual orientation; that like race and gender, 
more than rational basis review should be used for sexual orienta-
tion discrimination because of factors such as the history of past 
discrimination, the political power (or lack thereof) of the group, 
and the immutability of the characteristic. Proposition 8’s opponents 
then argue that the initiative fails to meet rational basis review, let 
alone heightened scrutiny.

Respondents sharply disagree with petitioners’ claim that marriage 
is primarily about “responsible procreation.” They argue that oppo-
site-sex couples always have been able to marry without inquiry as 
to whether they desired or could have children. Moreover, same-sex 
couples will have children whether or not they can marry—gay male 
couples through surrogacy and adoption, lesbian couples through 
artificial insemination and adoption. If marriage is desirable for 
family stability, as petitioners claim, then children of these relation-
ships are better off with married parents.

The United States is participating as amicus curiae and also 
argues that Proposition 8 is unconstitutional, though on narrower 
grounds than respondents. The United States argues that once a 
state chooses to recognize rights for domestic partners, there is no 
justification in denying them the right to marry. The United States 
contends: “California’s extension of all of the substantive rights and 
responsibilities of marriage to gay and lesbian domestic partners 
particularly undermines the justifications for Proposition 8.” Such a 
position would result in the Constitution requiring marriage equal-
ity in eight additional states, including California, along with nine 
states that already permit it. The United States argues: “The Court 
can resolve this case by focusing on the particular circumstances 
presented by California law and the recognition it gives to commit-
ted same-sex relationships, rather than addressing the equal protec-
tion issue under circumstances not present here.” 

Interestingly, though, the arguments advanced by the United States 
would justify the invalidation of all laws that deny gay men and  
lesbians the right to marry. The United States, like respondents, 
argues that “classifications based on sexual orientation should be 
subjected to heightened scrutiny.” The United States then argues 
that Proposition 8 fails to meet heightened scrutiny, that the inter-
ests offered by petitioners—responsible procreation, proceeding 
with caution, and democratic self-governance—are not sufficient. 

Although respondents argue that Proposition 8 violates both the 
right to marry and equal protection, the United States focuses just 
on the former. 

Predictably, there are dozens of amicus briefs on both sides. They 
largely, though sometimes with different emphasis, repeat the basic 
arguments of the parties. Those supporting the initiative argue 
that states should be able to decide for themselves whether to allow 
same-sex marriage and that there are sufficient interests in allow-
ing a state to continue to follow the historical definition of marriage 
as being between a man and a woman. Those opposing Proposition 
8 contend that the initiative infringes the fundamental right to 
marry and denies equal protection.

SIGNIFICANCE 
Obviously, the importance of this case depends on what the Court 
does and how it does it. If the case is dismissed on standing 
grounds, the decision will be far more limited in its legal signifi-
cance. It would establish that supporters of an initiative lack 
standing to defend the initiative when government officials refuse 
to do so. It also likely would mean that same-sex couples could 
immediately marry in California because the district court issued 
an injunction prohibiting state government officials from enforcing 
Proposition 8. On the other hand, if the Court takes the approach 
urged by the opponents of Proposition 8, then gays and lesbians 
will have the right to marry in all states. But if the Court takes the 
approach urged by the supporters of Proposition 8, each state will be 
able to decide for itself whether to allow same-sex marriage.

There is thus a wide range of possible decisions. First, the Court 
could dismiss the appeal for lack of standing. Second, the Court 
could find standing and uphold the constitutionality of Proposition 
8, finding that it neither violates the right to marry nor denies equal 
protection. This would have the effect of leaving the matter to the 
states and to the political process. Third, the Court could take the 
approach of the Ninth Circuit and find that California denied equal 
protection by extending and then taking away the right to marry 
from same-sex couples. Fourth, the Court could take the approach of 
the United States and find that states that accord domestic partner 
rights to same-sex couples are constitutionally required to allow 
them to marry. Fifth, the Court could conclude, as respondents urge, 
that laws denying marriage equality to gays and lesbians violate the 
right to marry and deny equal protection.

Most expect that this case could, like so many, depend on Justice 
Anthony Kennedy. There have been two Supreme Court cases in 
history advancing rights for gay men and lesbians, Romer and 
Lawrence v. Texas, 539 U.S. 558 (2003). The majority opinions in 
both cases were written by Justice Kennedy. It is clear that popular 
opinion about same-sex marriage has shifted dramatically in a short 
period of time. But it is less clear how that will affect Justice Ken-
nedy. Opinion polls show that a majority of Americans favor mar-
riage equality and over 70 percent of those under age 35 do so. In 
November, voters in three states—Maine, Maryland, and Washing-
ton—passed initiatives to allow marriage equality. Will this cause 
Justice Kennedy to believe that the matter can be left to the political 
process? Or will this lead Justice Kennedy to conclude that it is clear 
where history is likely going and that the Court should find a right to 
marry for gay men and lesbians? 
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Few Supreme Court decisions have the potential for transform-
ing society as Hollingsworth v. Perry could. The Court’s holding 
could mean that gay men and lesbian couples will be able to marry 
throughout the United States. Or the Court could slam the door on 
such claims under the United States Constitution. Together with 
United States v. Windsor (Docket No. 12-307), Hollingsworth v. Perry 
provides the Court the opportunity to address one of the most impor-
tant and controversial constitutional issues of our time: do gays and 
lesbians have the constitutional right to marriage equality?
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In February, the Court heard a number of interesting cases. Below, we highlight some of the more 
engaging comments between the justices and the advocate during Shelby County v. Holder (Docket 
No. 12-96). Shelby County challenged the congressional reauthorization of the Voting Rights Act’s 
preclearance requirement.

JUSTICE ANTHONY KENNEDY: I suppose the thrust of the ques-
tions so far has been, if you would be covered under any formula 
that most likely would be drawn, why are you injured under this 
one?

MR. BERT REIN (on behalf of petitioner): Well, we don’t agree that 
we would be covered under any formula.

JUSTICE KENNEDY: But that’s—that’s the hypothesis. If you could 
be covered under most suggested formulas for this kind of statute, 
why are you injured by this one? I think that’s the thrust of the 
question.

MR. REIN: Well, I think that if—if Congress has the power to look 
at jurisdictions like Shelby County, individually and without regard 
to how they stand against other States—other counties, other 
States, in other words, what is the discrimination here among the 
jurisdictions, and after thoroughly considering each and every one 
comes up with a list and says this list greatly troubles us, that 
might present a vehicle for saying this is a way to sort out the 
covered jurisdictions … 

JUSTICE SAMUEL ALITO: Suppose Congress passed a law that 
said, everyone whose last name begins with A shall pay a spe-
cial tax of $1,000 a year. And let’s say that tax is challenged by 
somebody whose last name begins with A. Would it be a defense 
to that challenge that for some reason this particular person really 
should pay a $1,000 penalty that people with a different last name 
do not pay? 

MR. REIN: No, because that would just invent another statute, and 
this is all a debate as to whether somebody might invent a statute 
which has a formula that is rational.

JUSTICE ANTONIN SCALIA: I was about to ask a similar question. 
If someone is acquitted of a Federal crime, would it—would the 
prosecution be able to say, well, okay, he didn’t commit this crime, 
but Congress could have enacted a different statute which he 
would have violated in this case. Of course, you wouldn’t listen to 
that, would you?

MR. REIN: No, I agree with you.

 *  *  *  *

CHIEF JUSTICE JOHN ROBERTS: General, is it—is it the govern-
ment’s submission that the citizens in the South are more racist 
than citizens in the North?

GENERAL DAVID VERRILLI (on behalf of federal respondent): It is 
not, and I do not know the answer to that, Your Honor, but I do think 
it was reasonable for Congress … 

CHIEF JUSTICE ROBERTS: Well, once you said it is not, and you 
don’t know the answer to it.

GENERAL VERRILLI: I—it’s not our submission. As an objective 
matter, I don’t know the answer to that question. But what I do 
know is that Congress had before it evidence that there was a con-
tinuing need based on Section 5 objections, based on the purpose-
based character of those objections, based on the disparate 
Section 2 rate, based on the persistence of polarized voting, and 
based on a gigantic wealth of jurisdiction-specific and anecdotal 
evidence, that there was a continuing need.

CHIEF JUSTICE ROBERTS: A need to do what?

GENERAL VERRILLI: To maintain the deterrent and constraining  
effect of the Section 5 preclearance process in the covered  
jurisdictions, and that … 

CHIEF JUSTICE ROBERTS: And not—and not impose it on every-
one else?

GENERAL VERRILLI: And—that’s right, given the differential in  
Section 2 litigation, there was a basis for Congress to do that.

 *  *  *  *
JUSTICE ELENA KAGAN: You said the problem has been solved. 
But who gets to make that judgment really? Is it you, is it the Court, 
or is it Congress?

MR. REIN: Well, it is certainly not me.

(Laughter.)

JUSTICE SCALIA: That’s a good answer. I was hoping you would 
say that.

(continued on page 246)
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E q U A L  P R O T E C T I O N

Does the Federal Defense of Marriage Act, Which Defines Marriage As  
Only Between One Man and One Woman, Violate Equal Protection,  
and Does the Supreme Court Have Jurisdiction to Hear the Issue?

CASE AT A GLANCE 
Section 3 of the federal Defense of Marriage Act (DOMA) defines marriage under federal law as only 
between one man and one woman. As a result, the Internal Revenue Service denied Edith Windsor a 
marriage exemption on estate taxes that she paid on her deceased same-sex spouse’s estate. Windsor 
sued, arguing that § 3 violated equal protection. The U.S. Department of Justice initially defended § 3, 
but later reversed course and joined Windsor. Still, the executive branch continued to enforce § 3. The 
Bipartisan Legal Advisory Group, a group of leaders in the House of Representatives, stepped in to replace 
the government and defend § 3 in court.

United States v. Windsor
Docket No. 12-307

Argument Date: March 27, 2013
From: The Second Circuit 

by Steven D. Schwinn
The John Marshall Law School, Chicago, IL

INTRODUCTION
Federal courts can only hear cases and controversies that include 
parties that have a sufficient stake in the case and that are suf-
ficiently at odds with each other so as to give the courts a full 
adversarial presentation of the arguments. There are two potential 
problems in this case: First, the Bipartisan Legal Advisory Group 
(BLAG)’s intervention raises the question whether it has a suffi-
cient stake; second, the administration’s agreement with the lower 
court’s ruling (and with Windsor) on the merits raises the question 
whether the administration was aggrieved by the lower court ruling 
(with which it agrees) and whether the parties are sufficiently 
adversarial.

On the merits, a government classification, such as a definition 
of marriage that excludes gay men and lesbians, violates equal 
protection if it is not sufficiently related to a sufficiently important 
government interest. Here, the parties dispute both the proper equal 
protection test to apply and the ultimate result.

ISSUES
Does the Court have jurisdiction in this case, and, in particular, does 
BLAG have standing, and does the executive branch’s agreement 
with the lower court deprive the Supreme Court of jurisdiction?

Does § 3 of the DOMA, which defines marriage as a union only 
between one man and one woman for all federal purposes, violate 
equal protection?

FACTS
Edith Windsor and Thea Spyer, both women, and partners for over 
40 years, married in Canada in 2007. They resided in New York. 
Spyer died in 2009, and she left her estate to Windsor. At the time, 
New York did not yet recognize a marriage between two women. 
Moreover, the New York Court of Appeals had not ruled whether the 
state must recognize a same-sex marriage validly formed in another 
jurisdiction.

As executor of Spyer’s estate, Windsor paid $363,053.00 in federal 
estate taxes. She filed for a refund under a federal law that exempts 
an estate passed to a surviving spouse from federal estate tax. The 
Internal Revenue Service (IRS) denied the refund on the ground 
that Windsor was not a “spouse” within the meaning of the federal 
Defense of Marriage Act (DOMA) and thus not a surviving spouse  
for the purpose of the estate tax exemption. DOMA § 3 defines  
marriage under federal law as a union only between one man and 
one woman. It says:

In determining the meaning of any Act of Congress, or 
of any ruling, regulation, or interpretation of the various 
administrative bureaus and agencies of the United States, 
the word “marriage” means only a legal union between 
one man and one woman as husband and wife, and the 
word “spouse” refers only to a person of the opposite sex 
who has a husband or wife.

Windsor sued the government for the refund, arguing that § 3 vio-
lated the equal protection component of the Fifth Amendment. About 
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three months after she filed her complaint, the U.S. attorney general 
notified Congress that the president and the attorney general deter-
mined that § 3 was unconstitutional as applied to same-sex couples 
legally married under state law. The president directed executive 
agencies to continue to enforce § 3, but the administration declined 
to defend it in court. Instead, the Bipartisan Legal Advisory Group 
of the United States House of Representatives, or the “BLAG,” 
comprised of five members of the House leadership, from both par-
ties, intervened to defend § 3. The government, however, remained 
active in the case, switching sides to argue against § 3. (The presi-
dent’s switch and BLAG’s intervention are unusual, because the U.S. 
Department of Justice, an executive agency, not Congress, typically 
takes the lead in defending federal legislation in the courts.)

The district court ruled as an initial matter that it had jurisdiction. 
In particular, it ruled that New York law in 2009 required the state to 
recognize Windsor’s marriage, and that she therefore had standing 
to challenge § 3. (If she were not validly married under state law at 
the time, she could not challenge the IRS’s denial of the surviving-
spousal exemption from the estate tax.) The district court then 
granted summary judgment in favor of Windsor, holding that § 3 was 
unconstitutional and awarding her $363,053.00. The government did 
not pay, however, and instead appealed. The United States Court of 
Appeals for the Second Circuit upheld the district court judgment.

The government then sought review in the Supreme Court—at first 
before the Second Circuit ruled, and then again after the Second 
Circuit ruled. The government supported its post-ruling request for 
review (even though it agreed with the Second Circuit ruling), by 
arguing that it was a defendant in that case and that the Second 
Circuit affirmed a judgment against it, thus creating standing to 
appeal. Windsor and BLAG supported the government’s request for 
review. (BLAG initially opposed Supreme Court review but later 
switched. At the time, there were several petitions for review of 
lower court rulings on DOMA. The parties were jockeying to place 
their preferred case before the Court.)

The Supreme Court granted the government’s petition on the merits 
question—whether § 3 violates the equal protection component 
of the Fifth Amendment’s Due Process Clause. But it added two 
jurisdictional questions: whether the Court has jurisdiction over 
the case in light of the fact that the government agrees with the 
Second Circuit that § 3 is unconstitutional; and whether BLAG has 
standing to defend § 3, when the administration declined. The Court 
appointed an amicus to argue these questions. 

CASE ANALYSIS
Federal Jurisdiction
Article III of the Constitution says that federal courts have jurisdic-
tion only over “cases and controversies”—those disputes between 
parties that are sufficiently at odds with each other to give the 
courts a fully adversarial presentation of the arguments on both 
sides. As part of this requirement, a plaintiff must have “standing.” 
This means that a plaintiff must assert a concrete or particularized 
injury that is traceable to the defendant’s alleged unlawful conduct 
and is likely to be redressed by the requested relief. 

In addition to these constitutional requirements, the Supreme Court 
has also identified certain prudential standing principles. Thus a 

party may generally raise only his or her own claims and not the 
claims of another person not before the court. Moreover, a party may 
not bring a claim based on a generalized grievance, or a grievance 
that the party shares with citizens at large. Finally, a party’s claim 
must fall within the zone of interests protected by the statute at 
issue. 

All of these rules apply at trial, as well as on appeal. Thus a party 
seeking to appeal (such as the government here) must show that it 
suffered a sufficient injury, that it seeks to raise only its own claim, 
that its appeal is not based on a generalized grievance, and that its 
appeal falls within the zone of interests protected by the statute at 
issue. Moreover, in most cases a party has to show that it was ag-
grieved by a lower court ruling in order to appeal. In other words, a 
party must have some reason to appeal; in general it cannot appeal 
if it received all the relief it sought from the court below.

This case raises all these standing and jurisdictional questions as 
a result of the government’s switch to challenge the constitutional-
ity of § 3 and as a result of BLAG’s intervention in the case. First, 
in light of the government’s switch, it now agrees with the Second 
Circuit decision on the merits; this undercuts the government’s 
claim to have standing to appeal. But at the same time, the govern-
ment’s continued enforcement of § 3 (in particular, its refusal to pay 
out Windsor’s refund) means that it was aggrieved by the Second 
Circuit judgment; this supports its claim of standing to appeal. Next, 
with regard to BLAG’s intervention, it is simply not clear that BLAG 
has suffered a sufficient harm, or that it meets the other require-
ments of standing.

The parties’ postures in the case are unusual, but not unprece- 
dented. Perhaps most notably, the parties’ postures are similar to 
the parties in INS v. Chadha, 462 U.S. 919 (1983). In that case, 
Chadha, an alien, challenged the constitutionality of a federal  
statute that allowed either House of Congress to overrule a decision 
by the Immigration and Naturalization Service (INS) not to deport 
him. The INS initially suspended Chadha’s deportation, but the 
House vetoed that suspension, and the INS then moved to imple-
ment the House’s veto and to deport Chadha. Chadha appealed to 
the Ninth Circuit, arguing that the House’s veto was unconstitution-
al. The INS agreed with Chadha’s position before the Ninth Circuit 
and joined him in arguing that the veto was unconstitutional. The 
Ninth Circuit ruled that the veto was unconstitutional.

At the Supreme Court, both Houses of Congress, as intervenors, 
argued that the Court lacked jurisdiction, because the INS agreed 
with the lower court’s ruling, was not aggrieved by it, and therefore 
lacked standing to appeal. The Supreme Court disagreed. It ruled 
that the INS was aggrieved by the ruling because the ruling reversed 
the INS’s move to enforce the House’s veto and to deport Chadha.

With these principles and Chadha in mind, Amicus and the par-
ties stake out three positions. Amicus argues both that BLAG lacks 
standing and that the Court lacks jurisdiction based on the govern-
ment’s support for the Second Circuit decision. The government 
and Windsor argue that BLAG lacks standing, but that the Court has 
jurisdiction based on the government’s enforcement of § 3. BLAG 
argues that it has standing, and that the Court lacks jurisdiction if it 
does not (because all the remaining parties agree on the merits). 
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Amicus argues first that BLAG lacks standing. Amicus claims that 
BLAG’s only interest in the case—in seeing to it that the chief  
executive enforce a duly enacted law—is nothing more than a dif-
fuse, generalized interest that any citizen might raise, and not the 
kind particularized harm that gives rise to standing. Amicus also 
claims that the case involves no specialized congressional preroga-
tive that might give rise to BLAG standing. Amicus distinguishes 
Chadha by arguing that Chadha, unlike this case, involved a con-
gressional effort to defend distinct, statutorily created powers of the 
Houses of Congress that were specifically, concretely, and uniquely 
tied to the provisions of the particular statute at issue in that case. 

Moreover, Amicus argues that even if Congress could assert a suf-
ficient injury, the legislative interest would belong to the entire Con-
gress, not just one House. But in any event, Amicus contends that 
BLAG lacked authority to act even for just the House of Representa-
tives. Amicus claims that BLAG is not the House of Representatives; 
instead it is an advisory body, and that BLAG had no authority from 
the House to act on its behalf at the time of its intervention in the 
suit. 

Next, Amicus argues that separation-of-powers considerations coun-
sel against extending Chadha to uphold BLAG’s standing. In short, 
Amicus says that this would license the legislative branch (charged 
with making the law) to interfere too much with the work of the 
executive branch (charged with enforcing the law), all the while 
increasing the power of the judicial branch (which would have the 
final word in these interbranch disputes).

Amicus next argues that the Court lacks jurisdiction over the ap-
peal, because the executive branch agrees with the decision of the 
Second Circuit (and with Windsor). Amicus says that the executive 
branch’s only real interest in the case is to get a ruling on this issue 
from the Supreme Court—which is not enough to create a case or 
controversy. Amicus claims that while the Second Circuit’s ruling  
imposes a cost on the government, the government agrees that it 
has to pay it. Amicus says that the government therefore has no 
reason to appeal to the Supreme Court. Moreover, Amicus again 
distinguishes Chadha, this time arguing that Chadha (the injured 
party), and not the executive branch, invoked the jurisdiction of the 
Court. Finally, Amicus argues that the president, having determined  
§ 3 to be unconstitutional, now no longer has an interest in enforc-
ing it, even if he wants to. According to Amicus, the government’s 
appeal looks like the government is merely trying to assert another 
person’s (Windsor’s) legal rights, raising a generalized grievance 
against § 3, and raising a claim that falls outside of the zone of 
interests protected by § 3. Amicus says that these are all good pru-
dential reasons why the Court lacks jurisdiction.

The government argues that the Court has jurisdiction, even though 
the government agrees with the Second Circuit ruling, because the 
government was aggrieved by that ruling and because the parties 
have a continuing and sufficiently adversarial controversy. The 
government says that the Second Circuit ruling inflicted requisite 
injuries upon the government by precluding its enforcement of  
§ 3 and depleting its treasury. Moreover, the government says that 
its continuing enforcement of § 3 creates a controversy between 
sufficiently adverse parties, because resolution of the case will 
determine whether Windsor gets her refund or not. The government 

claims that a ruling to the contrary would tie its hands in these 
cases, requiring it to endure adverse judgments in district courts 
without appeal, unless and until some court upholds the statute 
and the plaintiff in that case decides to appeal. The government 
contends that its authority to appeal is supported by Chadha, and 
that its efforts to appeal while simultaneously enforcing § 3 properly 
respect the roles of both the courts (in determining the constitu-
tionality of federal statutes) and Congress (in making federal law 
that the executive enforces).

The government argues next that the Court need not determine 
whether BLAG has standing because the Court’s jurisdiction is 
based on the government’s request for appellate review (and not 
BLAG’s request for appellate review). But if the Court rules on 
BLAG’s standing, the government argues that the Court should 
reject it. The government says that BLAG’s standing would improp-
erly supplant the executive branch’s exclusive role in representing 
the interests of the United States, and that BLAG has no basis for 
doing this. Moreover, the government contends that the lower court 
judgments do not impose any restraints or obligations on BLAG 
that would support its standing to appeal. The government claims 
that BLAG’s members, as individual legislators, have no standing 
to assert a generalized interest in the constitutionality of a federal 
statute. It says that BLAG was not authorized to represent the inter-
ests of the full House of Representatives, and even if it was, the full 
House alone cannot represent the interests of the full Congress. And 
finally, the government contends that even the full Congress lacks 
standing to appeal, because the authority to assert the interests 
of the United States in litigation belongs to the executive branch 
alone.

Windsor’s arguments are similar to the government’s. She argues 
that the Court has jurisdiction, even though the government agrees 
with the Second Circuit ruling. She claims that notwithstanding this 
agreement, she still has a live controversy with the government be-
cause the government has enforced § 3 against her (by denying her 
a refund). Moreover, she says that the government is an aggrieved 
party for the purpose of appeal because the Second Circuit ordered 
the government to pay her refund. And she contends that prudential 
considerations counsel in favor of jurisdiction: without a final ruling 
from the Court on the merits, same-sex couples will face harmful 
uncertainty, given the lack of uniformity in lower court rulings, and 
unilateral executive branch action cannot provide a stable solution. 
Finally, she claims that it does not matter whether BLAG has inde-
pendent standing, because it can piggyback on the government’s 
participation in the case and thus participate fully.

BLAG argues that it has standing in the case, because it has a con-
crete interest in defending § 3 when the executive declines to do so. 
BLAG claims that this interest arises from the stake it has, as part 
of Congress, in preserving validly enacted law. Moreover, it says that 
the Court has “long held” that the House has standing to defend a 
duly enacted law when the executive agrees with the plaintiff that 
the law is unconstitutional, including in Chadha. 

BLAG next argues that Amicus’s arguments are wrong. It claims, 
contrary to Amicus, that its lawmaking authority to pass DOMA  
is a distinct legislative prerogative. It says that otherwise the  
House would have standing to defend the constitutionality of its 
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powers to investigate, to subpoena documents, and to defend extra-
constitutional assertions of power (such as those in Chadha), but 
no standing to defend its core legislative function—a “more than 
passing strange” result. BLAG also contends that it has standing by 
itself, without the participation of the full Congress, because the 
House, as a necessary actor in the lawmaking process, has its own 
distinct interest in the case. It argues that its intervention does not 
encroach on executive power; instead, it says, it is only stepping in 
to fill a void that the executive branch itself created by declining to 
defend DOMA in court. And BLAG claims, contrary to Amicus, that it 
does speak for the House: BLAG says that it has articulated the in-
stitutional interests of the House in litigation since the early 1980s, 
and the House has authorized it to do so.

Finally, BLAG argues that the Court has jurisdiction over the case 
if BLAG has standing, but that the Court lacks jurisdiction if it does 
not. BLAG claims that it is the only remaining adverse party in the 
suit (everyone else agrees with each other), and that the Court 
therefore has jurisdiction over the case if and only if BLAG is still 
a part of it. BLAG says that the executive lacks standing because it 
received exactly the relief it sought: a ruling that § 3 is unconsti-
tutional. BLAG claims that the government can do no better in the 
Supreme Court, and the government therefore lacks standing.

Marriage equality
The Constitution contains no explicit “equal protection” clause for 
the federal government. But the Supreme Court held that the Fifth 
Amendment’s Due Process Clause has an equal protection compo-
nent that operates just like the Equal Protection Clause of the Four-
teenth Amendment. Thus in applying equal protection to the federal 
government, the Court uses a two-part approach: first it determines 
the test to apply, or the level of scrutiny; then it determines whether 
the law satisfies that test.

In determining the appropriate test, the Court looks to the classifica-
tion. Suspect classifications, for example, a classification based on 
race, get “strict scrutiny.” quasisuspect classifications, for example, 
a classification based on gender, get “intermediate scrutiny,” or 
“heightened scrutiny.” All other classifications get “rational basis 
review.” (Some argue that there is another category between 
rational basis review and intermediate scrutiny—a “more searching 
form” of rational basis review. More on that below.) When the Court 
is faced with a new classification, or one that it has yet to assign 
a test, it looks to several factors to determine the appropriate test: 
the history of discrimination against the class; the immutability or 
distinguishing character of the class; the relevance of the defining 
features of the class; and the political power of the class. There is 
no mathematical formula, but in general the more discrimination, 
greater immutability, less relevance of the defining features, and 
less political power of a class, the more likely it will get intermedi-
ate scrutiny or strict scrutiny. (The parties do not argue for strict 
scrutiny here.)

After determining the appropriate test, the Court then applies it. In 
particular, the Court asks whether the law is sufficiently tailored 
to serve the sufficiently important government interests. At strict 
scrutiny, the Court asks whether the law is narrowly tailored to meet 
a compelling government interest. At intermediate scrutiny, it asks 
whether the law is substantially related to an important government 
interest. At rational basis review, the Court asks whether the law is 

rationally related to any conceivable legitimate government interest. 
There is a lot more to say about the level of review, but the long and 
short of it is that the lower the level of review, the looser the connec-
tion must be between the law and its purposes, and the more likely 
the Court will uphold the law.

The parties argue both parts of the equal protection analysis here. 
As to the level of review, the parties frame their arguments around 
the factors listed above; the government argues for intermediate 
scrutiny, and BLAG argues for rational basis review. The Court has 
not yet assigned a level of review for a sexual orientation classifica-
tion, although it has ruled on sexual orientation classifications. 
Thus in Romer v. Evans, 517 U.S. 620 (1996), the Court struck a 
Colorado constitutional amendment that prohibited a state gov-
ernment or any of its subdivisions from banning discrimination 
against gay men and lesbians or providing them any other “minority 
status, quota preferences, [or] protected status.” The Court did not 
specifically assign a particular level of scrutiny; instead it ruled that 
the amendment could not even satisfy rational basis review. The 
Court wrote that the amendment identified a class of persons by 
a single trait and “denied them protection across the board”—an 
“unprecedented” denial of the right to seek protection of the laws. 
Moreover, the Court said that the lack of any legitimate purpose for 
the amendment suggested that “the disadvantage imposed is born 
of animosity toward the class of persons affected.” For both reasons, 
the Court held that the amendment failed even under rational basis 
review. (Some have read Romer, and like cases overturning a federal 
or state law at rational basis review, as setting a standard some-
where between rational basis review and intermediate scrutiny—a 
“more searching form” of rational basis review, or sometimes called 
“rational basis with bite.” The Court has never explicitly recognized 
a heightened form of rational basis review, but the parties refer to 
that possibility in their arguments.)

The Court also addressed a sexual orientation classification in 
Lawrence v. Texas, 539 U.S. 558 (2003). In that case, the Court 
overturned the conviction of two gay men who were charged and 
convicted under a law that banned “deviant sexual intercourse.” The 
Court ruled that the law violated a fundamental right of adults to 
engage in consensual sexual conduct within their home. While the 
Court did not analyze equal protection, it cited Romer as a case that 
“serious[ly] ero[ded]” the Court’s earlier case, Bowers v. Hardwick, 
478 U.S. 186 (1986), upholding a similar antisodomy law. (Justice 
O’Connor wrote in concurrence in Lawrence that the law violated 
equal protection because it could not satisfy even bare rational basis 
review for reasons similar to those in Romer.)

The Court has only once ruled on a case on same-sex marriage, and 
then just barely. In Baker v. Nelson, 409 U.S. 810 (1972), the Court 
rejected “for want of a substantial federal question” an equal protec-
tion challenge to Minnesota’s statute defining marriage as a union 
between two persons of the opposite sex. The Baker Court did not 
set a level of review or otherwise address the merits.

Against this backdrop, the government and Windsor, between them, 
argue that § 3 fails at intermediate scrutiny, “a more searching 
form” of rational basis review, and bare rational basis review. BLAG 
argues that § 3 satisfies rational basis review, and that there is no 
reason to apply heightened scrutiny. 
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The government argues first that § 3 should be subject to intermedi-
ate scrutiny, or heightened scrutiny. The government says that gay 
and lesbian people have been subject to a significant history of dis-
crimination, including discrimination in criminal laws (that, prior 
to Lawrence, outlawed their private sexual conduct), employment, 
immigration, criminal violence, child custody, police enforcement, 
voter referenda, and other areas. Moreover, the government con-
tends that sexual orientation generally bears no relation to ability to 
participate in and contribute to society. (The government contends 
that BLAG’s take on this factor—whether the classification turns on 
a characteristic “relevant to the distinction actually drawn”—would 
drain it of any significance, by conflating the analysis of what level 
of scrutiny applies with the analysis at a particular level of scrutiny.) 
The government claims that sexual orientation is an immutable 
characteristic, based on medical consensus that it is typically not 
a voluntary choice, and that in any event it is a characteristic that 
defines a group. And finally the government contends that gay and 
lesbian people have limited political power, and have often been the 
targets of state voter initiatives, even if they have achieved some 
spotty political gains. For all these reasons, the government says 
that § 3 should be subject to intermediate scrutiny.

The government argues next that § 3 fails intermediate scrutiny  
because none of the actual purposes or the purposes now asserted 
by BLAG substantially furthers an important government inter-
est. The government says that the stated congressional interest 
in asserting moral disapproval of homosexuality is an insufficient 
interest. (BLAG does not challenge this.) It claims that the interest 
in defending the institution of “traditional, heterosexual” marriage 
is also insufficient. The government contends that § 3 does not 
substantially further an interest in promoting responsible parenting 
and child-rearing, because the expert consensus says that children 
raised by gay and lesbian parents are every bit as likely to be well 
adjusted as children raised by heterosexual parents, and because 
§ 3 does nothing to promote responsible parenting among oppo-
site-sex couples. The government argues that BLAG’s interest in 
enabling the federal government to formulate its own definition of 
marriage simply begs the question whether congressional exercise 
of this power violates equal protection. And the government says 
that any interest in preserving government resources is insufficient 
at heightened review. Finally, the government contends that any 
interests in national uniformity and administrability with regard to 
federal benefits, and any interest in proceeding with caution pend-
ing state experimentation with the definition of marriage, were not 
expressed in either DOMA itself or the accompanying legislative 
history and therefore cannot be considered at heightened scrutiny. 
In any event, the former interest is inconsistent with the federal 
government’s ordinary practice of recognizing marriages of any 
state, despite a number of inconsistencies among state marriage 
laws, and the latter interest is not served by § 3.

The government argues that § 3 should fail if the Court applies a 
“more searching form of rational basis review” for largely the same 
reasons. But it says that it will not challenge the constitutionality of 
§ 3 if the Court applies mere rational basis review.

Windsor argues that § 3 fails even at rational basis review. She says 
that it lacks a legitimate purpose, and that instead it was enacted 
based only on “panic and fear, as well as stereotypical thinking 

about the purported dangers of gay people or their relationships.” 
She also claims that § 3 has a uniquely broad scope, categorically 
disqualifying same-sex couples who are married from all the federal 
rights and obligations that go along with marriage, and thus sweep-
ing so broadly that it bears no relationship to any purpose. And she 
contends that § 3 represents an abrupt departure for the federal 
government in that Congress had never sought to bind states to a 
particular definition of marriage.

Windsor also argues that § 3, with its exclusion of gay people who 
are married from all federal benefits, is not rationally related to any 
legitimate government interest. She says that it is not rationally 
related to any legitimate interest in procreation, because it nei-
ther prevents gay couples from marrying under state law and from 
parenting children, nor encourages heterosexual couples to have 
children. Moreover, she says, § 3 does not even rationally relate to 
procreation or childrearing, because it excludes gay people from 
a variety of federal benefits that have nothing to do with children. 
Windsor also argues that there is an overwhelming scientific 
consensus that children raised by same-sex parents are just as well 
adjusted as those raised by straight parents. She points out that 
DOMA itself actually harms children of gay and lesbian parents by 
stigmatizing their families.

Windsor argues that § 3 is not rationally related to any interest in 
federal uniformity or conserving resources. As to uniformity, she 
claims that § 3 actually undermines federal uniformity because it 
excludes gay and lesbian marriages validly entered into under state 
law. She says that the better way to promote uniformity is for federal 
law to recognize all valid marriages in the states, including same-
sex marriages. As to conserving resources, Windsor contends that 
this cannot justify excluding same-sex couples from federal benefits 
any more than it could justify, say, excluding all married couples 
from federal benefits on odd days of the month. She also says that  
§ 3 may not save, and may actually cost, the government money.

Finally, Windsor argues that § 3 fails to advance any legitimate 
interest in dual sovereignty, caution, or tradition. She claims that  
§ 3 undermines, not advances, the sovereignty of states that rec-
ognize same-sex marriage. She also claims that the DOMA was not 
enacted as a cautious, step-by-step approach to marriage; instead, 
it does nothing to promote heterosexual marriage and only under-
mines valid same-sex marriages. Windsor says that § 3 does not 
promote tradition because traditionally Congress deferred to the 
states in defining marriage. Windsor argues that the facts of her 
case illustrate all the problems she identified with § 3 and that it 
therefore does not even satisfy rational basis review.

BLAG argues that § 3 is subject only to rational basis review. It 
claims that the Court has never applied any form of heightened 
scrutiny to a classification based on sexual orientation, and “indeed 
has gone out of its way to apply rational basis review.” From Baker 
to Romer and even to Lawrence, BLAG says that the Court has  
applied rational basis review.

BLAG next argues that DOMA survives rational basis review. BLAG 
claims that §§ 2 and 3 of DOMA rationally preserve the power of 
both the states and the federal government, respectively, to define 
marriage for themselves and thus promote experimentation among 
jurisdictions while ensuring that no one jurisdiction can impose its 
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policy on another. BLAG also argues that § 3 represents a rationally 
cautious approach in the face of unknown consequences of a new 
definition of marriage. BLAG says that § 3 provides uniformity in eli-
gibility for federal benefits and programs that are based on marital 
status, that it preserves the traditional definition recognized by ear-
lier Congresses, and that it would save federal money. BLAG claims 
that § 3 promotes a “stable structure,” traditional marriage, to raise 
unplanned children. It says that § 3 encourages child rearing by the 
child’s biological parents, who have a unique “genetic stake” in the 
success of their children. And it contends that § 3 promotes child 
rearing by both a mother and a father, who, because of their sexes, 
serve different and complementary parenting roles. 

Finally, BLAG argues that § 3 should not receive heightened 
scrutiny. It claims that gays and lesbians are “far from politically 
powerless,” based on the growing support for same-sex marriage, 
the reality of the military’s “Don’t Ask, Don’t Tell” policy, and even 
the government’s refusal to defend § 3 in this case. Moreover,  
BLAG says that sexual orientation is relevant for the purpose of  
marriage because gay and lesbian couples do not produce unin-
tended offspring. BLAG contends that sexual orientation is not 
immutable because it is “based on a propensity to engage in certain 
conduct,” which itself “is not well understood.” Finally, BLAG  
argues that gay and lesbian people have not suffered the same  
long-standing discrimination that other suspect and quasisuspect 
classes have suffered, and that gay and lesbian people have never 
been disenfranchised.

SIGNIFICANCE
This case and its companion, Hollingsworth v. Perry (Docket No. 12-
144), present one of the most important issues that the Court will 
consider this term—whether a ban on same-sex marriage violates 
equal protection. The question has attracted wide attention from 
all corners of the debate, and the Court’s ruling, whatever it is (and 
assuming it includes a substantive holding on this question, see 
below), will reverberate throughout Congress and state legislatures 
as the federal government and the states scramble to react. Thus if 
the Court overturns the ban, ending both the constitutional debate 
and the policy debate over same-sex marriage, Congress and the 
states (that have not yet recognized same-sex marriage) will move 
to amend and adjust their laws to allow and accommodate same-sex 
marriages. It is possible, after such a ruling, that we could see a 
backlash against same-sex marriage (like the backlash against Roe 
v. Wade, 410 U.S. 113 (1973), for example), but it is not clear that 
Congress and state legislatures would have much room to restrict 
same-sex marriage or its benefits in this context (as they have tried 
to restrict access to abortion after Roe). On the other hand, if the 
Court upholds the ban, it will push the debate back to the realm of 
ordinary politics. If so, we might see a backlash of redoubled efforts 
to overturn bans in Congress, state legislatures, and even state 
courts (under state constitutional law), or we might see a frontlash 
of efforts to solidify and strengthen bans. Either way, if the Court 
upholds the ban, the issue will go back into the public debates, 
where a steadily increasing number of Americans, now a majority, 
favor allowing same-sex partners to marry.

The case is important for another reason: it will likely tell us how 
the Court analyzes discrimination against gays and lesbians. As 
described above, the Court has not yet directly assigned a level of 

scrutiny for discrimination by sexual orientation, and the issue is 
hotly disputed here. The Court need not necessarily assign a level of 
scrutiny in order to rule on the merits. For example, it could strike 
the ban, or uphold the ban, under either level of scrutiny, just like it 
ruled in Romer. (“The ban violates equal protection even if we apply 
mere rational basis review”; or, “the ban is valid even under inter-
mediate scrutiny.”) But this seems unlikely. If the Court gets to the 
merits, this case will be significant for setting that level of review.

Assuming the Court addresses the merits, all eyes will be on Justice 
Kennedy. He is not only the swing vote (according to conventional 
wisdom), but he is also the author of both Romer and Lawrence, the 
Court’s two most recent forays into gay rights. There is little risk 
that Justice Kennedy would back away from his opinions in those 
cases (after all, he doubled-down on Romer by citing it in Lawrence), 
but whether he will translate his approach in those cases to this one 
is another question. 

Justice Kennedy is not the only justice we should watch, though. 
Chief Justice Roberts has something of his own record on gay 
rights. He contributed time from his private practice to help the 
Romer plaintiffs prepare their case at the Supreme Court. This says 
nothing about his likely position in this case, of course, except that 
he is intimately familiar with Romer, a critical precedent in this 
case. But that may be enough to consider him a swing vote on the 
merits.

But it is not at all clear that the case (or its companion,  
Hollingsworth) will even get to the merits. The jurisdictional  
issues are not easy, and the Court itself added them (suggesting 
that the Court takes them very seriously, and that they may provide 
a way around the merits). The jurisdictional issues themselves 
are significant: they raise important and interesting separation-of-
powers and justiciability issues. But they are also quite limited by 
the highly unusual posture of the parties in this case.

Steven D. Schwinn is an associate professor of law at The John  
Marshall Law School in Chicago, Illinois, and coeditor of the 
Constitutional Law Prof Blog. He specializes in constitutional law 
and human rights. He can be reached at sschwinn@jmls.edu or 
312.386.2865.
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(continued from page 237)

MR. REIN: But I think the question is Congress can examine it, Con-
gress makes a record; it is up to the Court to determine whether 
the problem indeed has been solved and whether the new problem, 
if there is one …

JUSTICE KAGAN: Well, that’s a big, new power that you are  
giving us, that we have the power now to decide whether racial 
discrimination has been solved? I did not think that that fell within 
our bailiwick.

MR. REIN: I did not claim that power, Justice Kagan. What I said is, 
based on the record made by the Congress, you have the power, 
and certainly it was recognized in Northwest Austin[.] 


