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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
COLUMBUS EXPLORATION LLC, 
 
   alleged Debtor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 13-10347 (PJW) 
 
 
Objection Deadline: April 10, 2013 by 4:00 p.m. 
Hearing Date: April 24, 2013 @ 2:00 p.m. 

 
MOTION OF THE DISPATCH PRINTING COMPANY AND  

DONALD C. FANTA TO DISMISS BANKRUPTCY PETITION  
 
  The Dispatch Printing Company (the “Dispatch”) and Donald C. Fanta (“Fanta”) 

(collectively, the “Dispatch Parties”), as parties in interest and creditors, respectfully move the 

Court to dismiss this involuntary bankruptcy case.1  In support of this motion, the Dispatch 

Parties state as follows: 

PRELIMINARY STATEMENT 

  This involuntary bankruptcy, a classic example of a bad faith filing, is the latest 

tactic of the management of Columbus Exploration LLC (“CX”) to try to maintain control of the 

company and avoid scrutiny of their bad behavior.  CX filed a voluntary Chapter 7 petition in 

this Court about a year ago, on the eve of the start of a receivership trial in Ohio, thus staying 

that action. See In re Columbus Exploration, LLC, Case No. 12-10980 (CSS) (hereafter, 

“Columbus I”).  After being faced with opposition by the Dispatch Parties to its motion to 

convert to Chapter 11, CX told this Court that it had reached an agreement with an 

                                                 
1  The Dispatch and Fanta are equity members of the debtor, Columbus Exploration, LLC 
(“CX” or the “Debtor”).  They also have a claim pending against CX to the recover attorney fees 
they incurred in successfully prosecuting contempt proceedings against CX and its defendant-
directors in federal court.  As such, the Dispatch and Fanta are parties in interest under 11 U.S.C. 
§ 1109(b) and also are creditors under section 11 U.S.C. § 101(10). 
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“overwhelming majority” of its creditors, including three of the four creditors who have filed this 

involuntary petition, and that those creditors had agreed to “compromise” and “resolve” their 

claims against CX.  CX also represented to this Court that, with its creditor claims resolved, the 

appropriate forum for the resolution of the Dispatch Parties’ pending receivership motion was 

the state court, and thus CX requested permission to dismiss its case.  Based on those 

representations, the Court dismissed Columbus I on May 9, 2012.   

 After the dismissal, the receivership action resumed in Ohio.  After 15 days of testimony 

and on the eve of the Ohio court issuing its opinion, Richard Robol (“Robol”), the company’s 

legal counsel, withdrew from his representation of CX in the Ohio action and, along with three 

others, filed this involuntary Chapter 11 proceeding.  The purported petitioning “creditors” filed 

this involuntary petition as part of an orchestrated effort with CX’s current management to avoid 

the appointment of a receiver for CX and its affiliate company, Recovery Limited Partnership 

(“RLP”), in Ohio.          

  As shown below, this action is an abuse of the bankruptcy process and should not 

be tolerated.  The Dispatch Parties respectfully request that this bankruptcy action be dismissed.  

FACTUAL BACKGROUND 

I. Formation of CX 

 CX was formed in 1998 to manage the business and affairs of RLP, an Ohio 

limited partnership.2  RLP was the brainchild of Tommy Thompson (“Thompson”), the 

purported chairman and chief executive officer of CX and former general partner of RLP.  In the 

mid-1980s, Thompson came up with a new technique to search for and recover deep ocean 

                                                 
2  The factual background is set out in further detail in the Amended Complaint filed in the 
Ohio Action (defined below).  The public version of the Amended Complaint is attached as 
Exhibit A.   
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shipwrecks.  At the time, Thompson’s idea was novel, although technology today has passed his 

idea by and now there are much better, more efficient ways to undertake deep ocean search and 

recovery. 

 Thompson wanted to use his new technology to search for a particular shipwreck, 

the S.S. Central America, a U.S. mail steamship that sank off the Carolina coast in 1857 while 

carrying eighteen tons of gold from the California gold rush.  To finance his endeavor, 

Thompson solicited business and community leaders in Columbus, Ohio, raising $12.5 million.  

Their investments were in the form of limited partnership interests in RLP.  The Dispatch 

invested $1 million and Mr. Fanta invested $500,000.   

 RLP went to sea in 1987 to search for the wreck of the S.S. Central America.  In 

1988, RLP located the wreck, and by 1990, it had successfully recovered more than three tons of 

gold, silver and other treasures, estimated to be worth at least $100 million.  This recovered 

treasure is known as the “Up Treasure.”  The gold that is still on the ocean floor is known as the 

“Down Treasure.”  

 Upon discovering the Central America, RLP initiated an admiralty action in the 

United States District Court for the Eastern District of Virginia to establish ownership.  Robol 

represented RLP in the admiralty action.  After nearly a decade of litigation, the admiralty court 

awarded 92.5 percent of the Up Treasure to RLP.  RLP also received the right to recover the 

Down Treasure.  

 As the admiralty litigation was winding down, several investors in RLP, including 

the Dispatch and Fanta, expressed concern with the way in which Thompson was managing the 

business.  In response, Thompson proposed to reorganize RLP by forming a limited liability 

company, CX, and having CX take over RLP’s management.  Thompson promised his investors 
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that CX would be governed through the formal structure of a board of directors elected by its 

membership.  In November 1998, RLP’s partners approved Thompson’s proposal.  As a result, 

RLP’s partners, including the Dispatch and Fanta, received membership interests in CX.   

 The term of office of the members of the CX board of directors expired by 2001. 

Despite the requirement in CX’s operating agreement to hold an annual meeting for the election 

of new directors, the persons who purport to act as “directors” have, for thirteen years now, 

refused to call a meeting to elect their replacements.  Instead, they simply usurped control for 

themselves, apparently into perpetuity, in abject disregard of the most basic principles of 

corporate governance.   

  In December 1998, CX entered into a Management and Recovery Services 

Agreement (the “Management Agreement”) with RLP, pursuant to which CX’s principal 

function was to manage RLP and, specifically, to sell the Up Treasure that RLP had recovered 

and to attempt to locate and recover the Down Treasure.  In late 1999, CX caused RLP to enter 

into a marketing agreement with California Gold Marketing Group, LLC (“California Gold”).  In 

January 2000, the directors told their investors that their contract with California Gold had been 

“finalized” and it “will bring us a return on the . . . treasure.” 

 According to public media reports, California Gold sold all of the gold by the end 

of 2003.  Sale of the treasure should have yielded millions, but CX’s directors refused to account 

to their investors for any of the proceeds.  At the same time that CX started selling the gold, its 

directors also stopped providing financial statements to their investors.  CX never sent another 

financial statement to its investors.  Reports about significant events all but ceased.  And CX’s 

directors refused to allow their investors to review CX’s and RLP’s financial records.   
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II. The Dispatch Parties’ Litigation Against CX, RLP And Their Directors 

 After several demands to inspect financial records pursuant to the inspection 

rights granted in CX’s operating agreement and in RLP’s partnership agreement were ignored, 

on April 13, 2005, the Dispatch and Fanta filed a complaint against CX, RLP and Thompson in 

the Court of Common Pleas of Franklin County, Ohio – The Dispatch Printing Company, et al. 

v. Recovery Limited Partnership, et al., Case No. 05CVH04-4220 – alleging breach of CX’s 

operating agreement, breach of RLP’s partnership agreement, and breach of fiduciary duty.  

Then, on October 25, 2005, the Dispatch and Fanta filed a second complaint against CX’s other 

directors asserting the same basic allegations as the first complaint and adding allegations of 

corporate waste: The Dispatch Printing Company, et al. v. Gilman D. Kirk, et al., Case No. 

05CVH10-11795.  On January 13, 2006, the court consolidated the two cases.  They are 

collectively referred to herein as the “Ohio Action.” 

  On March 31, 2006, a group of seamen who had worked aboard the vessel that 

had recovered the sunken treasure (the “Williamson Plaintiffs”) filed their own complaint against 

CX and RLP, alleging a right to a portion of the proceeds from the sale of the treasure.  On April 

18, 2006, the trial court ordered that the Dispatch’s two cases and the Williamson Plaintiffs’ case 

be “consolidated for all purposes” and granted the Williamson Plaintiffs “intervention of right” 

in the Dispatch Parties’ cases.  The claims asserted by the Williamson Plaintiffs were “maritime” 

claims within the jurisdiction of the federal court.  Based on this, CX and RLP removed the 

entire consolidated action to the United States District Court for the Southern District of Ohio on 

April 24, 2006.  
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III. The Federal Court Contempt Proceedings Against The Defendants 

On July 20, 2006, the District Court entered a Consent Order resolving the 

Dispatch Parties’ claims for access to financial information.  The Consent Order required CX 

and RLP to provide plaintiffs’ accountant, KPMG, with full access to the companies’ records 

“for the purpose of preparing a report … of the financial affairs and condition of CX and RLP.” 

 Repeatedly, the defendants refused to comply with the Consent Order.  On 

December 5, 2006, the District Court found “a total lack of good faith of . . . CX and RLP in 

compliance with the July 20, 2006 Order.” [Attached as Exhibit B]  And then, after several more 

instances of defendants’ intransigence, the District Court found that all defendants had “willfully 

violated” the District Court’s prior orders by “sandbagging” and “delay.”  The District Court 

held them in contempt and imposed a sanction of $234,892. [Attached as Exhibit C]   

 The District Court’s contempt judgment was affirmed by the United States Court 

of Appeals for the Sixth Circuit on January 20, 2012. [Attached as Exhibit D]  The Sixth Circuit 

took a dim view of the defendants’ appeal, going so far as to question CX’s lawyer, Robol, “why 

some people on your side aren’t in jail.” [Attached as Exhibit E at pg. 9] 

IV. Litigation Following The Contempt Proceedings 

 In August 2008, KPMG submitted a limited report on the financial condition of 

CX and RLP to the District Court.  The report was limited because defendants’ sandbagging had 

achieved its intended result of hampering KPMG’s ability to fully analyze the companies’ 

financial affairs.  The District Court released the report to the Dispatch and Fanta on September 

24, 2008.  Under the Consent Order, plaintiffs had 90 days after receiving KPMG’s report to file 

an amended complaint.  On December 22, 2008, plaintiffs filed the Amended Complaint.   
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 On March 11, 2009, the District Court remanded the Dispatch’s case back to the 

state trial court.  However, the District Court retained jurisdiction to adjudicate the then-pending 

contempt motions that the Dispatch had filed against defendants.  After the District Court issued 

its contempt judgment against CX and the other defendants, the Dispatch and Fanta filed a 

motion to recover $145,531.85 in attorney’s fees they incurred prosecuting the contempt 

proceedings before the District Court and the Sixth Circuit.  The District Court held a hearing on 

the attorney’s fee motion on August 13, 2012, but has not yet issued a decision. 

 Upon remand to state court, CX and RLP attempted to further delay the 

proceedings by seeking to invoke an arbitration provision in RLP’s partnership agreement.  RLP 

clearly had waived its right to arbitrate by having chosen to litigate in state and federal court for 

several years, but it nonetheless asserted the argument because it knew that the court’s denial of 

its motion to arbitrate would be immediately appealable.  Sure enough, the state court held that 

RLP had waived its right to arbitrate, and sure enough, RLP promptly filed an appeal, thereby 

staying any further proceedings until the appeal was resolved.  Ultimately, the court of appeals 

affirmed the trial court’s decision that RLP had waived its right to arbitrate. [Attached as 

Exhibit F] 

 On March 21, 2012, the hearing on the Dispatch Parties’ motion to appoint a 

receiver for CX and RLP finally commenced in state court.  At the outset of the hearing, Robol 

sought a continuance on behalf of CX and RLP based on a number of unfounded arguments.  

The trial court rejected Robol’s arguments and directed the parties to proceed with the hearing.  
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Then, moments after opening statements were concluded, Robol notified the court that CX had 

just filed a voluntary bankruptcy petition. 3 

V. CX’s Voluntary Bankruptcy Action 

 CX filed a voluntary petition for relief under Chapter 7 of the Bankruptcy Code 

on March 21, 2012, signed by Jennifer Jones as “Secretary.” [Columbus I, Dkt. No. 1. (Attached 

as Exhibit G)] The petition disclosed that CX had between $0 and $50,000 in assets and between 

$1 million and $10 million in liabilities (Id.).  Charles A. Stanziale, Jr. was appointed the 

Chapter 7 Trustee (the “Trustee”). 

  On March 22, 2012, a deficiency notice was docketed requiring CX to file the 

Disclosure of Compensation, Schedules A-H, Summary of Schedules, Declaration Concerning 

the Debtor’s Schedules, Statement of Financial Affairs & Declaration and List of creditors by 

April 4, 2012. [Columbus I, Dkt. No. 4 (Attached as Exhibit H)]  The Trustee informed the 

Dispatch Parties that CX refused to appear at the 341 meeting of creditors, which was scheduled 

for April 20, 2012, because it had filed the motion to convert. 

  Consistent with its hide-the-ball and delay tactics, CX did not comply with its 

disclosure obligations.  In addition, CX refused to agree to a stipulation that would have allowed 

the Dispatch Parties to seek leave in the Ohio Action to use relevant documents from that case in 

Columbus I, which was necessary due to a Protective Order in that case.  The Trustee advised 

that he was agreeable to signing the proposed stipulation, however, on May 1, 2012, CX advised 

that it “cannot accommodate your request” with no further explanation or justification for 

refusing to agree. [Attached as Exhibit R]. 
                                                 
3  The petition stayed not only the receivership proceedings involving CX, but also those 
involving RLP, because CX manages the affairs of RLP pursuant to the Management Agreement 
discussed above.  The appointment of a receiver for RLP could have been viewed as a violation 
of the automatic stay because it would have effectively removed CX as the manager of RLP. 
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  On April 8, 2012, CX filed a motion to convert its case from Chapter 7 to Chapter 

11, providing no basis or justification for the proposed conversion. [Columbus I, Dkt. No. 8 

(Attached as Exhibit I)].  On April 26, 2012, the Trustee sent a letter to CX’s counsel (attached 

as Exhibit J) noting CX’s failure to file the required statements and schedules, and questioning 

the true motive behind the bankruptcy filing: 

I have not received the Schedules and Statement of 
Financial Affairs for Columbus Exploration, LLC and I am 
requesting that you immediately file same with the Clerk of the 
Bankruptcy Court and forward a copy to me.  Your client’s failure 
to do so by now with or without the Motion causes some concern 
that the filing of the Chapter 7 and the subsequent Motion are 
tactics to forestall other proceedings outside the Bankruptcy Court.   

     
  On May 2, 2012, the Dispatch Parties filed an objection to CX’s motion to 

convert the bankruptcy case to Chapter 11 [Columbus I, Dkt. No. 11 (Attached as Exhibit S)].  

Realizing that the delay tactic had run its course, CX withdrew its motion to convert and instead 

requested that the Court dismiss the bankruptcy.  In requesting dismissal, CX represented to the 

Court that the “overwhelming majority” of its creditors had agreed to compromise and resolve 

their claims against CX, thereby eliminating the need for bankruptcy reorganization.  

Specifically, CX wrote: 

Recently, the Debtor’s management reached an agreement 
in principle with the overwhelming majority of the Debtor’s 
creditors pursuant to which the creditors will compromise their 
potential claims in a way that would alleviate the creditor concerns 
that precipitated this bankruptcy case…. 

 
   Based upon this change in circumstances, the Debtor 
believes that the interests of all creditors and other parties in 
interest are best served through the dismissal of this case – which 
would allow the Debtor to move forward with a non-bankruptcy, 
consensual resolution of claims …. 
 

[Columbus  I, Dkt. No. 12 (Attached as Exhibit K)]   
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   The Court held a hearing on CX’s motion to dismiss on May 9, 2012.  Three of 

the creditors who filed the involuntary Chapter 11 – Robol, Burley and Alexander – were 

represented by counsel at the hearing.  During the hearing, CX’s counsel reiterated that the 

company had reached agreements with “virtually all” its creditors, including Robol, Burley and 

Alexander, and that those creditors had consented to the dismissal of the bankruptcy: 

 We reported to the Court in our reply brief that we had an 
agreement in principle.  Since that time, we’ve actually obtained 
consents from virtually all the creditors of Columbus Exploration 
for dismissal, and those creditors are represented by counsel, who 
are here…. 
 

[Attached as Exhibit L at pg. 3] 

Based on these representations, the Court dismissed the bankruptcy. [Columbus I, Dkt. 20 

(Attached as Exhibit M)]   

VI. The Receivership Proceedings Following Dismissal Of The Bankruptcy 
 

 Upon dismissal of Columbus I, the state court scheduled the receivership hearing 

for October 9, 2012.  The hearing lasted fifteen non-consecutive days over the course of six 

weeks.  Robol represented CX and RLP throughout the receivership proceedings.  During the 

proceedings, several noteworthy facts were established, including the following: 

 Jennifer Jones signed the petition in Columbus I as CX’s “Secretary.”   The 

Dispatch Parties had never heard of Jennifer Jones, so they noticed her for 

deposition prior to the receivership hearing.  Robol objected to the deposition on 

behalf of CX, but the court overruled the objection and directed CX to make Ms. 

Jones available.  After losing the objection, Robol reported back to the court that 

he did not believe Ms. Jones was still an officer or employee of CX (despite her 

execution of the bankruptcy petition for CX just five months earlier), and that, in 
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any event, no one allegedly could locate her.  [Attached as Exhibit N]  Then, 

during the receivership hearing, CX’s witnesses testified that they had never heard 

of a person named Jennifer Jones having any affiliation with CX as a corporate 

secretary or otherwise.  In fact, one of CX’s directors, Gil Kirk, actually testified 

it was his impression, based on a telephone call with Tommy Thompson, that 

Jennifer Jones was a fictitious person.   

 Tommy Thompson, and his administrative assistant, Alison Antekeier, are 

fugitives from justice.  As part of the Williamson Plaintiffs’ federal action against 

CX and RLP, the District Court ordered Thompson to appear before it in August 

2012 and explain an affidavit he had recently submitted.  Thompson failed to 

appear, and so the District Court issued a bench warrant for his arrest. [Attached 

as Exhibit P4]  The District Court then ordered Antekeier to appear for deposition 

regarding Thompson’s whereabouts, but she too failed to appear.  Thus, the 

District Court issued a bench warrant for her arrest also. [Attached as Exhibit Q]  

Upon information and belief, the U.S. Marshalls are currently looking for 

Thompson and Antekeier, but to date they are still on the run.  They have been 

missing for more than six months.  

 In 1999, while Thompson was negotiating with potential purchasers to sell the Up 

Treasure, he cut a secret deal with the managing member of California Gold 

pursuant to which the managing member agreed to pay Thompson $1 million if 

Thompson directed the sale of the Up Treasure to California Gold.  Not 

surprisingly, Thompson caused RLP to sell the Up Treasure to California Gold on 

terms that were very favorable to California Gold.    
                                                 
4 Exhibit O intentionally skipped. 
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 In 2007, Thompson misappropriated 500 gold coins from CX, valued at more than 

$1.6 million.  

 In 1999, CX’s directors gave Thompson $1.2 million to spend on “fund raising 

efforts,” without placing any oversight or spending controls on him. At the 

receivership hearing, CX’s directors testified they have no idea how Thompson 

spent the money.  Not surprisingly, CX didn’t raise a single dime as a result of 

Thompson’s alleged efforts. 

 In 2004, CX’s directors allowed Thompson to “resign” as Chairman of CX, and 

then immediately “rehired” him, for the sole purpose of triggering a $250,000 

severance payment under Thompson’s employment agreement.  They did this at a 

time when CX was in dire need of cash. 

 CX has no active business operations.  It has not generated any revenues since 

2007, its liabilities exceed its assets by more than $6.5 million, and director Gil 

Kirk has had to provide cash advances of more than $3.2 million over the past 

several years so that CX could pay basic operating expenses. Kirk has provided 

these advances by making deposits into Robol’s attorney trust account, with 

Robol then writing checks on behalf of CX to pay its expenses.  

 RLP’s limited partners and CX’s members never received any return from the sale 

of the Up Treasure.  Moreover, given the enormous operating losses incurred by 

CX and RLP over the years, the equity interests of the limited partners and 

members are currently worthless.  

 Pursuant to its Management Agreement with RLP, CX has responsibility to 

locate, recover and market the Down Treasure.  Witnesses at the receivership 
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hearing testified that the Down Treasure could be worth anywhere from $100 

million to $750 million.  However, the current management of CX and RLP has 

never recovered any of the Down Treasure and, since at least 2005, has not even 

attempted to recover it.  In fact, the members of CX’s management who testified 

at the receivership hearing could not even identify the last time anyone from CX 

has been to the wreck site of S.S. Central America, much less conducted any 

underwater recovery efforts.  RLP’s rights to the Down Treasure depend on it 

maintaining “salvor in possession” status under maritime law.  This failure on the 

part of CX to attempt to recover the Down Treasure jeopardizes RLP’s salvor in 

possession rights.  

  In their post-hearing briefs, the Dispatch Parties proposed that the court appoint 

an independent receiver to: (i) take control of the affairs of CX and RLP; (ii) investigate the 

mismanagement and malfeasance of the individual defendants and their advisors, and if 

necessary, pursue claims against them; (iii) determine the likelihood that the Down Treasure 

actually exists and assess the ability to recover it; and (iv) if the Down Treasure exists and is 

recoverable, determine how to monetize that asset so as to realize the highest return for RLP’s 

and CX’s investors.  The Dispatch Parties identified an experienced central Ohio businessman 

who is willing to serve as receiver of CX and RLP, and also identified a well respected deep 

ocean salvor who is willing to assist the receiver in assessing the existence of the Down Treasure 

and, if it is recoverable, leading the recovery efforts.  Finally, the Dispatch offered to deposit 

$500,000 with the court, to be used to fund receivership fees and expenses, contingent on the 

court’s appointment of the Dispatch Parties’ proposed receiver.  Those monies would be used to 
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fund, among other things, the initial assessment of the existence and viability of recovering the 

Down Treasure. 

 After the hearing, the court indicated it would issue a decision on the Dispatch 

Parties’ receivership motion by January 31, 2013.  The court directed the parties to participate in 

mediation while the court was preparing its decision, to see if the parties could reach their own 

agreement on a restructuring of CX’s management.  Subsequently, the court notified the parties 

that its decision on the receivership motion had been delayed due to a death in the judge’s 

family.   

 In accordance with the court’s instructions, the parties participated in mediation 

throughout January and February 2013.  CX and its counsel strung out the mediation process as 

long as they could until, on February 25, 2013, they learned that the court’s decision on 

appointment of a receiver was imminent.  The next day, February 26, Robol withdrew as counsel 

for CX in the Ohio Action and joined as one of the four petitioning creditors in the filing of this 

involuntary bankruptcy action.  

VII. The Petitioning “Creditors” 

  The petitioning creditors in this case are: (i) Robol, claiming $2,092,882.17 in 

unpaid legal fees and $54,499.66 in unpaid rent; (ii) Debbie Burley, claiming $14,588.65 in 

unpaid wages; (iii) Stephen Alexander, claiming $69,845.06 in unpaid accounting fees; and (iv) 

Lorz Communications, Inc., claiming $14,900 in unpaid professional fees.   

  As set forth above, Robol has served as legal counsel to CX and RLP since the 

late 1980s, and is closely aligned with Thompson and the other individuals who have controlled 

CX and RLP for the past thirteen years.  Robol’s claim for unpaid rent has been listed as a 

payable on CX’s books since 2007. As for his claim for unpaid legal fees, CX’s financial records 
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show a payable owed to Robol for unpaid legal fees of $104,309.87 in 2007, and a payable of 

$104,311.22 for 2008, 2009 and 2010.  Then, remarkably, CX’s payable to Robol for unpaid 

legal fees grew to $2,092,882.17 in 2011.  That is the same amount that Robol has listed on the 

involuntary bankruptcy petition, so Robol apparently has not billed CX for legal fees for 2012 or 

2013, despite having represented the company during that time.  Robol compromised and 

resolved his claims for unpaid rent and unpaid legal fees as part of CX’s dismissal of its 

voluntary bankruptcy action last year. 

  Debbie Burley was a longtime employee of RLP and CX, and is closely aligned 

with Thompson and the other individuals who have controlled CX and RLP for the past thirteen 

years.  Burley’s claim for unpaid wages has been listed as a payable on CX’s books since 2009.  

Burley compromised and resolved her claim for unpaid wages as part of CX’s dismissal of its 

voluntary bankruptcy action last year.   

  Stephen Alexander has served as RLP’s accountant since 1988, and as CX’s 

accountant since it was formed in 1998.  Alexander is closely aligned with Robol and the 

individuals who have controlled CX and RLP for the past thirteen years.  Alexander 

compromised and resolved his claim for unpaid wages as part of CX’s dismissal of its voluntary 

bankruptcy action last year. 

  Lorz Communications is owned by Michael Lorz.  Lorz is also aligned with 

Robol and the individuals who have controlled CX and RLP for the past thirteen years.   Lorz’s 

purported claim has been listed on CX’s books as due and owing since 2007.  It is unknown 

whether Lorz was part of the “overwhelming majority” of creditors who compromised and 

resolved their claims as part of CX’s dismissal of its prior bankruptcy action, but Lorz’s claim 

nonetheless may be barred by the applicable six year statute of limitations under Ohio law. See 
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Ohio Rev. Code § 2305.05 (“an action upon a contract not in writing, express or implied, … 

shall be brought within six years after the cause accrued”). 

LEGAL ARGUMENT 

I. There Are Serious Questions Whether The Petitioning Creditors Have Bona Fide 
Claims Against CX 

 
  Pursuant to section 303(b)(1) of the Bankruptcy Code, “a petitioning creditor does 

not have standing if its debt is subject to a bona fide dispute.” See In re Vitaminspice, 472 B.R. 

282, 290 (Bankr. E.D. Pa. 2012).  “As a result of the 2005 amendments to the Bankruptcy Code, 

a dispute as to liability or amount is sufficient to render a creditor’s claim subject to a bona fide 

dispute.” Id. (emphasis in original).  “Ultimately, whether a petitioning creditor’s claim is the 

subject of a bona fide dispute is determined by whether ‘there is a genuine issue of material fact 

that bears upon the debtor’s liability, or a meritorious contention as to the application of law to 

undisputed facts.’” Id. quoting B.D.W. Assocs., Inc. v. Busy Beaver Bldg. Centers, Inc., 865 F.2d 

65, 65 (3d Cir. 1989).  The petitioning creditors “bear the burden of providing prima facie 

evidence that their claims are not subject to a bona fide dispute.” Id.  

 In this case, the petitioning creditors will have a difficult time demonstrating that 

their claims are not subject to a bona fide dispute regarding either liability or amount, or both.  

Robol, Burley and Alexander all compromised and resolved their claims as part of CX’s 

voluntary bankruptcy action last year.  And Lorz’s claim may be barred by the applicable six-

year statute of limitation under Ohio law.   

 If the evidence shows that two or more of the petitioning creditors have bona fide 

disputes regarding their claims, the bankruptcy action must be dismissed.   
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II. This Involuntary Bankruptcy Action Should Be Dismissed As A Bad Faith Filing 
 
  Section 1112(b) of the Bankruptcy Code provides that “on request of a party in 

interest, and after notice and a hearing, the court shall convert a case under this chapter to a case 

under chapter 7 or dismiss a case under this chapter, whichever is in the best interests of creditors 

and the estate, for cause ….” 11 U.S.C. § 1112(b).  A Chapter 11 petition may be dismissed “for 

cause” under section 1112(b) if it has not been filed in good faith. See In re Integrated Telecom 

Express, Inc., 384 F.3d 108, 118 (3d Cir. 2004) (“Chapter 11 bankruptcy petitions are subject to 

dismissal under 11 U.S.C. § 1112(b) unless filed in good faith ….”); In re 15375 Memorial 

Corp., 400 B.R. 420 (Bankr. D. Del. 2009) (“Chapter 11 bankruptcy petitions are subject to 

dismissal under 11 U.S.C. § 1112(b) unless filed in good faith”) quoting In re Integrated 

Telecom Express, Inc., 384 F.3d 108, 118 (3d Cir. 2004).  The debtor or petitioning creditors 

bear the burden of establishing good faith. See 15375 Memorial Corp., 400 B.R. at 426. 

  In determining whether a Chapter 11 bankruptcy has been filed in good faith, 

courts focus primarily on two questions: (1) whether the petition serves a valid bankruptcy 

purpose, e.g., by preserving a going concern or maximizing the value of the debtor’s estate; and 

(2) whether the petition is filed merely to obtain a tactical litigation advantage. See Integrated 

Telecom, 384 F.3d at 119-20.  With respect to the first question, the court focuses on whether the 

bankruptcy preserves “some value that otherwise would be lost outside of bankruptcy.” Id. at 

120.  With respect to the second question, “[a]s a general rule where … the timing of a Chapter 

11 petition is such that there can be no doubt that the primary, if not sole, purpose of the filing 

was a litigation tactic, the petition may be dismissed as not being filed in good faith.” In re SGL 

Carbon Corp., 200 F.3d 154, 162, 165 (3d Cir. 1999).   
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  In this case, it is clear the petitioning creditors filed this involuntary bankruptcy 

action in bad faith.  They have no intention of attempting to achieve a successful Chapter 11 

reorganization for CX.  Rather, they filed this action for one reason only – to avoid the 

appointment of a state court receiver for RLP and CX.   

A. This Action Does Not Serve A Valid Bankruptcy Purpose 

  As discussed above, CX currently does not have any ongoing business operations.  

The only chance CX has of a financial turnaround is recovery of the Down Treasure, the only 

potential asset of any significant value.   

  Given the current financial condition of CX, there would be no funds to pay the 

administrative expenses of this Chapter 11, if this case were permitted to proceed.5  Thus, there 

would be no funds to attempt to create value for the stakeholders.  The only likely result is a later 

dismissal (resulting in further delays in the receivership action) or conversion to Chapter 7, 

which also would not provide any benefit to stakeholders.     

 Outside of bankruptcy, a Court appointed receiver would be provided with funds to 

investigate and if appropriate, pursue any potential causes of action to recover assets for the 

companies.  Furthermore, a well respected deep ocean salvor could be engaged to assist the 

receiver in assessing the existence of the Down Treasure and, if it is recoverable, leading the 

recovery efforts.   

  Thus, this bankruptcy action does not preserve value that otherwise would be lost 

outside of bankruptcy.  Instead, it simply burdens this Court with a matter that has already been 

extensively litigated in state court.  In this respect, this case is analogous to In re Privada, Inc., 

                                                 
5  Given the fact that CX’s chairman is a fugitive from justice, and its other remaining 
directors are alleged to be responsible for corporate waste of millions of dollars of corporate 
assets, the appointment of a Chapter 11 Trustee would be necessary, thereby further increasing 
the costs of a Chapter 11. 
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2008 WL 4692372 (Bankr. W.D. Tex. 2008) where the court dismissed an involuntary 

bankruptcy action because the action would do nothing more than create additional judicial 

expense regarding a matter that had been litigated in state court for years: 

 [T]he Petitioners’ motivation reeks of bad faith…. The 
New York law suit concerns who should control the majority 
ownership of the Alleged Debtor.  Availability of already pending 
proceedings in another forum and economy and efficiency of 
administration weigh heavily in favor of dismissing this case.  The 
New York action is more than adequate to determine who should 
control the Alleged Debtor.  In fact the case in New York was filed 
in 2006, and that court has become educated through numerous 
motions about the merits of [the petitioning creditor’s] claims and 
his litigation tactics.  There is no reason to burden another court 
with these matters which have been briefed and are already before 
the New York court. 
 

[Id. at *4] 

  Here, the Ohio Action against CX, RLP and the individual defendants has been 

pending for almost eight years.  The Dispatch Parties’ motion to appoint a receiver has been 

pending for more than three years.  As such, the state court is well versed in the factual and legal 

issues underlying the disputes between the parties.  It has conducted countless status 

conferences, has presided over a fifteen day receivership hearing, and has reviewed hundreds of 

pages of post-hearing briefs.  Indeed, the state court was on the verge of issuing its decision on 

the Dispatch Parties’ receivership motion when the petitioning creditors filed this involuntary 

action.   

  There is simply no reason to burden this Court with matters that have already 

been litigated extensively in state court.  This is especially true given that bankruptcy does not 

achieve anything for CX and its creditors that could not be achieved through the appointment of 

a state court receiver. See, e.g., Integrated Telecom, 384 F.3d at 108 (“we can identify no value 

for Integrated’s assets that was threatened outside of bankruptcy by the collapse of Integrated’s 
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business model, but that could be preserved or maximized in an orderly liquidation under 

Chapter 11.”); In re Springs Hospitality, Inc., 2006 WL 2458679, at *7 (Bankr. D. Col. 2006) 

(“This Debtor, in any business sense, is long deceased.  Filing the bankruptcy case is not a tactic 

to keep the underlying business healthy while dealing with litigation issues, it is merely a way to 

fight over the same issues in another location.”); In re Macke Int’l Trade, Inc., 370 B.R. 236, 247 

(9th Cir. 2007) (“Another consideration [in support of dismissal] is where there are few, if any, 

valuable nonexempt assets and the administrative expenses would likely consume the entire 

estate.”). 

B. The Petitioning Creditors Filed This Action As A Litigation Tactic Aimed At 
Thwarting The State Court Receivership Proceedings 

 
  The history of the Ohio Action as well as the timing of this bankruptcy petition 

make it perfectly clear that the only objective of the petitioning creditors is to use this action as a 

means of defeating, or at least delaying, the state court receivership proceedings.  On numerous 

occasions, the current management of CX, with the assistance of counsel, has abused the judicial 

process in the Ohio Action for the purpose of delaying the Dispatch Parties from getting to the 

merits of their claims. 

  If Robol and the other petitioning creditors truly believed that they are better 

protected with CX in bankruptcy, they never would have consented to dismissal of CX’s 

voluntary bankruptcy action nine months ago.  The alleged claims that the petitioning creditors 

have asserted in this action existed then.  And CX faced the same receivership proceedings then 

as it is facing now.  Given these facts, it is clear that the only objective of the petitioning 

creditors in filing this involuntary action is to once again delay the state court receivership 

proceedings.  Indeed, the petitioning creditors waited until the court’s issuance of its receivership 

decision was imminent to file this action.  
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  The situation here is much like the one in Monsour Medical Center, Inc., 154 

B.R. 201 (W.D. Pa. 1993).  In Monsour, the controlling members of the debtor’s board of 

directors filed a Chapter 11 bankruptcy to avoid the adoption of a “workout plan” for the debtor 

that had been proposed as part of state court receivership proceedings.  The controlling members 

knew the “workout plan” would spell the end of their control of the debtor, and so they filed the 

bankruptcy in an effort to spoil it.  In concluding that the bankruptcy was filed in bad faith, the 

court stated as follows: 

 The majority of debtor’s board of directors is seeking to 
have its already rejected “plan of revitalization” reconsidered by 
this court to the exclusion of the rival “workout plan.”  Moreover, 
the present majority of debtor’s board of directors probably would 
be ousted and would not be in a position to control debtor if the 
“workout plan” were to be approved by the state court.  The filing 
of the present chapter 11 petition is nothing more than an artifice 
on the part of the majority of the debtor’s present board of 
directors to prevail over the majority bondholders in their struggle 
for control of debtor. 
 
 In summary, the majority of debtor’s board of directors 
have demonstrated bad faith by engaging in blatant forum 
shopping.  They have authorized the filing of a chapter 11 petition 
on debtor’s behalf in order to prevail in their internecine disputes 
with the receiver and with the majority bondholders by reversing 
setbacks they have suffered in another forum. 
 

[Id. at 209] 

   Here, like in Monsour, the individuals who currently control CX are opposed to 

the receivership plan proposed by the Dispatch Parties in the Ohio Action.  These individuals 

know they cannot stop the receivership proceedings by placing CX back into bankruptcy 

voluntarily, given their dismissal of CX’s bankruptcy just nine months ago, so instead they are 

using the petitioning creditors as surrogates to accomplish the same objective.   As such, this 

involuntary bankruptcy should be dismissed as a bad faith filing. See also Integrated Telecom, 
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384 F.3d at 125 (“Rather than pursuing a valid bankruptcy purpose, these observations suggest 

that Integrated filed for Chapter 11 in part to gain a litigation advantage over the securities class, 

a use of Chapter 11 that we emphatically rejected in SGL Carbon, 200 F.3d. at 167 ….”).  

CONCLUSION 

 For the reasons set forth herein, the Dispatch Printing Company and Donald C. Fanta 

respectfully request that the Court dismiss this involuntary bankruptcy pursuant to section 

1112(b) of the Bankruptcy Code.6 

 

 March 15, 2013     SMITH, KATZENSTEIN & JENKINS LLP 
 

/s/Kathleen M. Miller    
Kathleen M. Miller, Esq. (2898) 
The Corporate Plaza 
800 Delaware Avenue 
Suite 1000 
Wilmington, Delaware 19801 
Phone: (302) 652-8400 
Fax: (302) 652-8405 
Email: kmiller@skjlaw.com 
 
and 
 
Bradley T. Ferrell, Esq. 
ZEIGER, TIGGES & LITTLE LLP 
3500 Huntington Center 
41 South High Street 
Columbus, Ohio 43215 
Phone: (614) 365-9903 
Fax: (614_ 365-7900 
Email: Ferrell@litohio.com 

 

                                                 
6 The Dispatch Parties reserve the right to seek an award of attorneys’ fees. 
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