
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

United States of America )
)

v. ) No. 3:12-CR-60
) Judge Greer

Richard Baumgartner a/k/a “JB,” )
a/k/a “Judge B” )

________________________________________________________________________________

United States of America’s Sentencing Memorandum 
and Motion for an Upward Departure and/or Variance

________________________________________________________________________________

“The public has a right to expect closer adherence to the law from judges, and when judges

fall from grace they should expect to land a little harder than the rest.”  United States v. Gunby, 112

F.3d 1493, 1502 (11th Cir. 1997).  That is so because when a “sitting judge” engages in criminal

conduct, it “shakes the very core of our system of justice, a system that’s built upon the integrity and

honesty of the individuals who are given the privilege to serve.”  United States v. McCafferty, 482 F.

App’x 117, 127 (6th Cir. 2012) (internal quotations omitted).  Just as those sentiments led to above-

Guidelines sentences for the state court judges-turned defendants in Gunby and McCafferty, they

should lead to an above-Guidelines sentence here.  

Defendant engaged in despicable conduct that has shaken the public’s confidence in the

criminal justice system.  He wore a robe.  He bore the title of “Your Honor.”  He was entrusted by

the citizenry of Knox County with great power and influence.  He betrayed the citizenry and chose to

use that power and influence to engage in criminal acts.  Defendant’s conduct has thrown the Knox

County criminal justice system into upheaval; victims and their families have been re-victimized, an

overburdened and cash-strapped system has been saddled with additional burdens and expenditures. 

And, perhaps most importantly, Defendant’s conduct has caused the public to question the
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legitimacy of its criminal justice system and its government in general.  The harm he has inflicted

will take years to overcome.  A sentence within the Guidelines range of 0-6 months would be

inadequate to serve the purposes of sentencing.  Accordingly, the United States respectfully moves

this Court to vary and/or depart upward from the advisory Guidelines range to impose a sentence of

at least 24 months’ imprisonment.    

Relevant Factual and Procedural Background

At the time Defendant engaged the criminal conduct at issue here, he was a sitting judge on

the Knox County Criminal Court.  He was also the presiding judge for the Knox County Drug Court. 

Defendant began his judicial tenure in or around 1992, and he served until his resignation in or

around March of 2011.  Defendant’s resignation was precipitated by a Tennessee Bureau of

Investigation (TBI) probe into his commission of criminal acts.  In May of 2012, a federal grand jury

charged Defendant with seven counts of misprision of a felony (18 U.S.C. § 4) stemming from his

concealment of a federal drug trafficking conspiracy.  Defendant was tried on those charges in

October of 2012.  

The evidence established that Defendant targeted specific people—including three judges and

a state prosecutor—and told them carefully crafted lies to cover up a drug trafficking conspiracy

involving his mistress (and former defendant in his court), Deena Castleman.  When Defendant

committed the offenses, he was actively presiding over some of the most high-profile criminal cases

in Knoxville history.  While presiding over those cases, Defendant was illegally taking large

quantities of drugs.  As if a judge illegally taking drugs while presiding over cases was not bad

enough, Defendant was also engaging in drug transactions inside the Knoxville City-County

Building where his judicial chambers were located.  And, he was setting up drug transactions using a

cellular phone that was paid for by the Knox County Drug Court.  Defendant then used his power
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and influence as a judge to try and cover it all up.  His efforts were ultimately unsuccessful.  He was

convicted on five counts of misprision.     

The United States Probation Office has prepared a PSR.  As set forth in the PSR, Defendant

faces a statutory maximum of 36 months’ imprisonment, a $250,000 fine, and three years’ supervised

release.  Defendant’s advisory Guidelines range—which has not been disputed by either party—is 0-

6 months’ imprisonment.  Sentencing is scheduled for April 10, 2013.   

                                                                          Discussion 

As the Court is well aware, the initial step in sentencing a defendant is to correctly calculate

the Guidelines range and to recognize the advisory nature of that range.  Gall v. United States, 552

U.S. 38, 51 (2007).  There is no dispute in this case that the PSR has correctly calculated the

advisory Guidelines range.  That range, therefore, should be adopted by the Court.  

Following the Supreme Court’s decision in Booker, there are two ways that a district court

may impose a sentence outside the advisory Guidelines range.  The first is a departure.  A departure

occurs when a sentence outside the Guidelines range is imposed based on the “district court’s

application of a particular Guidelines provision.”  United States v. Denny, 653 F.3d 415, 419 (6th

Cir. 2011) (internal quotations omitted).  The second is a variance.  A variance occurs when a

sentence outside the Guidelines range is imposed based on the factors set forth in 18 U.S.C. §

3553(a).  Id.  “While the same facts and analyses can, at times, be used to justify both a Guidelines

departure and a variance, the concepts are distinct.”  Id.    

The United States believes the current case is one where an above-Guidelines sentence would

be justified as a departure, a variance, or both.  Given the distinct nature of the two concepts,

however, the United States will discuss them separately.  
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A. An upward departure is warranted.  

1. The Court should depart upward because Defendant’s conduct significantly
disrupted a governmental function.  

The Court should depart upward under U.S.S.G. § 5K2.7 because Defendant’s conduct

significantly disrupted a governmental function (i.e., the Knox County criminal justice system).

Section 5K2.7 provides that: “If the defendant’s conduct resulted in a significant disruption of a

governmental function, the court may increase the sentence above the authorized guideline range to

reflect the nature and extent of the disruption and the importance of the governmental function

affected.”  U.S.S.G. § 5K2.7 (Policy Statement).  The Sentencing Commission promulgated §

5K2.7—and the other departure provisions found in Subpart 2 to Chapter 5K— “to aid the court by

identifying some of the factors that the Commission has not been able to take into account fully in

formulating the guidelines.”  Gunby, 112 F.3d at 1499-1500.  It is entirely proper for a district court

to depart upward under § 5K2.7 in cases where an abuse of trust enhancement has been granted

because “an abuse of public trust and the disruption of a governmental function are analytically

distinct.”  Id. at 1501.    

The Eleventh Circuit’s Gunby decision should prove instructive to this Court.  The defendant

in Gunby was a former state court judge who embezzled filing fees during his time on the bench.  Id.

at 1494-95.  He was convicted of federal fraud charges, and his Guidelines range was initially 21 to

27 months’ imprisonment.  Id. at 1494.  The district court, however, granted an upward departure

under § 5K2.7 and imposed a sentence of 41 months’ imprisonment.  Id. at 1494.  On appeal, the

defendant argued that the district court erred in applying § 5K2.7 because “diminished respect for

the legal system and the judiciary” did not constitute a “significant disruption of a governmental

function.”  Id. at 1502. 
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The Eleventh Circuit rejected that argument.  Although the undersigned—aware that most

judges dislike block quotes—are hesitant to lift full paragraphs from an opinion, there is no way to

adequately paraphrase the Gunby court’s explanation regarding the appropriateness of the departure:

The most basic function of a court system is to promote the rule of law. Courts
promote the rule of law by earning the respect of the people as the fair and
dispassionate arbiters of society’s disputes, both large and small. A court system
cannot operate effectively without the respect of the people. If the people do not
respect the judiciary, the people will disobey its edicts and flout its commands. The
people will resort to self-help. Court personnel who cause people to question the
integrity and impartiality of the judiciary therefore undermine the rule of law and
disrupt the functioning of the courts.  If Gunby’s fraudulent schemes caused the
people of Baldwin County to doubt the impartiality of the magistrate court, then
Gunby has significantly disrupted a governmental function. The district court did not
abuse its discretion in concluding that guideline section 5K2.7 encompasses this loss
of confidence in government.  

Id. at 1502-03.  The Gunby court stated elsewhere in its opinion that “the district court departed on

the basis of a permissible inference, i.e., that Gunby’s convictions cast doubt upon the integrity of

the Baldwin County judiciary.”  Id. at 1503 n.14.   

Other courts have expressed similar thoughts regarding the appropriateness of upward

departures (based on § 5K2.7 or related provisions) for defendants who committed crimes while

holding public office.  For example, when the Sixth Circuit affirmed an upward departure for a

police chief convicted of embezzlement it stated that the defendant’s “employment position, his

level of responsibility and trust, and the extensive harms that resulted from his actions are, in our

estimation, unusual factors that justify an upward departure.”  United States v. Hart, 70 F.3d 854,

862 (6th Cir. 1995); see also United States v. Sarault, 975 F.2d 17, 20-21 (1st Cir. 1992) (affirming

upward departure for city mayor and stating that the defendant’s conduct “threw a large monkey

wrench into a vital cog in the machinery of [the city’s] operations,” which “constituted an

aggravating circumstance not adequately taken into account in framing the sentencing guidelines”);
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United States v. Fousek, 912 F.2d 979, 981 (8th Cir. 1990) (affirming upward departure for

bankruptcy trustee and pointing out that due to the defendant’s conduct “there will be some resulting

loss of public confidence” in the bankruptcy trustee system); United States v. Pabey, 664 F.3d 1084,

1098-99 (7th Cir. 2011) (affirming upward departure for city mayor and agreeing with the district

court that the defendant’s “actions would result in a loss of public confidence in the honesty and

integrity of elected officials, and that this loss of public confidence is both a non-monetary harm and

a disruption of a government function”); United States v. Baird, 109 F.3d 856, 859, 861 (3d Cir.

1997) (affirming upward departure for police officer convicted of public corruption and explaining

that the officer’s conduct resulted in “many convictions that have been set aside”); United States v.

Gutman, 95 F. Supp. 2d 1337, 1351 (S.D. Fla. 2000) (affirmed by 265 F.3d 1063 (11th Cir. 2001)

(table decision)) (departing upward for state legislator and stating “[w]hen a public official commits

a crime while in public office, our societal interests are clearly harmed by the consequential public

loss of confidence in our democratic system of government”).

The current case is precisely the type of situation the Sentencing Commission envisioned

when it promulgated U.S.S.G. § 5K2.7.  It is no secret that Defendant’s criminal conduct has

significantly disrupted the Knox County criminal justice system.  The Court can certainly take

judicial notice of that fact.  See Fed. R. Evid. 201(b), (d); see also Gutman, 95 F. Supp. 2d at 1351 n.

17 (“The court may take judicial notice of public reaction to this case and consider it in making its

decision to depart from the Sentencing Guidelines.”).  As a result of Defendant’s conduct, new trials

have been ordered in criminal cases, motions for new trials have been filed, and numerous appeals
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have been lodged.   Victims have had to re-live traumatic experiences.  Countless hours and many 1

taxpayer dollars have been spent trying to repair the damage caused by Defendant’s

conduct—conduct that eroded public confidence in the integrity of the Knox County judicial

system.   That erosion of public confidence alone—as explained by the Eleventh Circuit in2

Gunby—warrants an upward departure.  Our system of justice only works because the people deem

it worthy of respect.  Defendant’s conduct placed the judicial system in disrepute.  That warrants an

upward departure.  

2. The Court should depart upward because Defendant was more than a mere
misprisioner.   

The United States also urges the Court to depart upward based on Defendant’s participation 

in the underlying felony.  The main reason why Defendant’s Guidelines range is 0-6 months is

because of the automatic nine-level misprision reduction applied under U.S.S.G. § 2X4.1.  There is

authority, however, supporting the proposition that an upward departure is permissible where a

defendant’s active participation in the underlying felony is a factor not adequately taken into account

in § 2X4.1.  See United States v. Bolden, 368 F.3d 1032, 1036-38 (8th Cir. 2004).  In Bolden, the

Knox County District Attorney General Randy Nichols once said the following about the1

impact Defendant’s conduct had on the local criminal justice system:  “We’re getting pleadings
almost daily now from people in the penitentiary filing habeas corpus saying “Let me out too.’ 
It’s raining over here.”   Sheila Burke, Ex-judge Richard Baumgartner’s Drug-Addicted Downfall
Makes National Spotlight, Associated Press (April 4, 2012).   

See Editorial Board, Developments in Baumgartner Saga Raise Hope for Justice, Knox2

News Sentinel, May 22, 2012 (stating that federal charges against Defendant and an opinion by
the Tennessee Supreme Court “must be viewed as positive steps for the integrity of the Knox
County judicial system”); see also Editorial Board, New Judge Will Have to Clean Up After
Predecessors, Knox News Sentinel, Oct. 31, 2012 (discussing appointment of a new judge and
referring to the fallout from Defendant’s conduct as a “convoluted legal saga that has caused
many to question the integrity of the local justice system”).  
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defendant was convicted of misprision of a felony (i.e., structuring and a drug conspiracy).  Id. at

1033.  The district court “departed upward on the ground that Bolden’s active participation in the

[structuring crime] justifie[d] an upward departure because the nine-level reduction in the misprision

guideline presumes that the defendant did not commit the underlying offense.”  Id. at 1036.  The

Eighth Circuit affirmed, explaining that “involvement in the underlying felony offense is a

permissible basis for an upward departure in misprision of felony cases.”  Id. at 1037; see also

United States v. Warters, 885 F.2d 1266, 1275 (1989) (stating that upward departure was appropriate

because § 2X4.1 was based on the “traditional mold” that “misprision is normally not committed by

one of the perpetrators of the underlying offense”).  

Defendant’s conduct, as shown at trial, was not in the “traditional mold” of misprision cases. 

He participated to a degree in the underlying drug conspiracy—he distributed pills to Castleman

while she was in the hospital, he provided Castleman with a cell phone that was used to facilitate

drug deals, and he provided money to Castleman so she could buy pills for herself.  Accordingly, the

Court should depart upward based on Defendant’s involvement in the underlying crime.  

B. The Court should vary upward based on the factors set forth in 18 U.S.C. § 3553(a).       
            
 A sentence above the advisory Guidelines range is also appropriate in this case based on the

factors delineated in 18 U.S.C. § 3553(a).  As the Supreme Court has recognized, a sentence outside

the Guidelines range may be imposed if “the Guidelines sentence itself fails properly to reflect        

§ 3553(a) considerations.”  Rita v. United States, 551 U.S. 338, 351 (2007).  This is such a case. 
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1. Nature and circumstances of the offense and history and characteristics of the 
defendant

The first factors for the Court to consider under 18 U.S.C. § 3553(a)(1) are the nature and

circumstances of the offense, as well as the history and characteristics of the defendant.  Defendant

was convicted of concealing a federal drug trafficking conspiracy between June 2009 and October

2010.  Importantly, Defendant’s criminal acts all occurred while he was presiding over criminal

cases.  Some of the cases he was presiding over at the time were the most high-profile in Knox

County history.  Defendant could not have carried out the acts of concealment he was convicted of

absent his status as a criminal court judge.  Without the power, influence, and access that attended

his status as a judge, Defendant would have been unable to take the steps he took to conceal the drug

conspiracy.  After all, a common citizen does not have the ability to speak directly with judges and a

prosecutor about cases they are handling.  

The citizens of Knox County placed Defendant in a position of power.  He chose to use that

power to help himself and to conceal the existence of a drug conspiracy.  To make matters worse,

members of the drug conspiracy he was concealing had previously been defendants in his court

(including the Drug Court program he oversaw).  The evidence showed that Defendant used his

judicial position to recruit Deena Castleman to be his personal drug dealer and, eventually, the object

of his sexual gratification.  To facilitate this criminal partnership, and to help conceal it, Defendant

used a cell phone that was paid for by the Drug Court—i.e., the taxpayers.  

Defendant also recruited courthouse staff to (unwittingly) aid in his criminal activity with

Castleman.  For example, Defendant directed his long-time assistant, Jennifer Judy, to deliver money

to Castleman in the Knoxville City-County Building.  Defendant also recruited Knox County
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Criminal Court Judge Bob McGhee’s assistant, Helen “Beth” White, to unknowingly participate in

the falsification of Castleman’s urinalysis so that Castleman could remain at the YWCA.  In

explaining why she agreed to administer Castleman’s urinalysis at Defendant’s direction, Ms. White

stated:  “He’s a judge, and out of respect you do what a judge asks you or you attempt to do what a

judge has asked you to do, if you can at all.”  (R. 152, Trial Tr. at 62).  And, that is precisely the

mindset Defendant operated under—he had power over people, his name carried weight, and he used

that power to commit criminal conduct.  In the process, he not only let down those individuals who

trusted him, he let down an entire community.  A sentence within the Guidelines range would be

wholly inadequate to account for the nature and circumstances of the offense, as well as the history

and characteristics of Defendant.  Accordingly, the factors set forth in § 3553(a)(1) justify an upward

variance.      

2. Need for the sentence imposed to reflect the seriousness of the offense, to
promote respect the law, to provide just punishment, and to promote adequate
deterrence

An upward variance is also warranted based on the factors set forth in § 3553(a)(2)(A)-(B).  

Those factors are:  the need for sentence to the reflect the seriousness of the offense, promote respect

for the law, provide just punishment, and promote adequate deterrence.  

Looking first to the seriousness of the offense, Defendant was convicted of five felony counts

of misprision.  Admittedly, misprision is not the most serious criminal offense found in the United

States Code.  That is reflected by the three year statutory maximum.  The offenses for which

Defendant has been convicted are nonetheless serious felonies that have had a negative impact on

the community and the criminal justice system.  This is not a mine-run misprision case.  Defendant’s

conduct was egregious.  The sentence should take that into account.   
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Perhaps one of the most important § 3553(a) factors in this case is the need to promote

respect for the law.  Through his conduct, Defendant greatly harmed the rule of law and caused the

public to have a negative view of the criminal justice system.  The sentence in this case needs to be

of a sufficient length to convey to the public that everybody—regardless of position, power,

educational pedigree, and name recognition—will be held accountable if they violate the law.  The

United States submits that a sentence within the Guidelines range of 0-6 months’ imprisonment

would not further respect for the law and may, in fact, further erode the public’s confidence in the

criminal justice system.  On the contrary, a sentence of at least 24 months’ imprisonment would

communicate that criminal behavior by those who have been given the privilege to serve the public

will not be tolerated and will be severely punished.   

A sentence above the Guidelines range is also justified in this case based on the need to

promote adequate deterrence.  The concept of deterrence referred to in § 3553(a) contemplates both

specific and general deterrence.  United States v. Phinazee, 515 F.3d 511, 515-16 (6th Cir. 2008).  In

this case, the United States submits that general deterrence is a more important factor than specific

deterrence because it is highly unlikely Defendant will be placed in a position of public authority

again.  With regard to general deterrence, the public has watched this case with keen interest, and

whatever sentence is imposed in this case will be well known to the public.  The Court, therefore,

has an opportunity to send the message, loud and clear, that public officials who engage in criminal

conduct will not be treated lightly.  Such a message is especially important in this day and age when

it is difficult to read the newspaper or watch television without hearing of a public official involved

in criminal conduct.  As another court eloquently explained when imposing an above-Guidelines

sentence in a public corruption case, “[f]or deterrence purposes, the punishment should be clear
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enough to discourage similar reprehensible actions from those who are inclined to disregard their

fundamental responsibilities to the public who empowered them.”  Gutman, 95 F. Supp. 2d at 1351-

52. 

Finally, just punishment requires an above-Guidelines sentence in this case.  Defendant’s

conduct was unfathomable to most people with a healthy respect for the judicial system and our

government in general.  While sitting in judgment of other people and sentencing them to prison for

their crimes, Defendant was himself engaging in illegal activity.  Drug deals were occurring in his

judicial chambers.  A Drug Court phone was being used to set up drug deals.  Former defendants

who appeared in his court were serving as his drug dealers.  And, Defendant made

misrepresentations to other members of the legal system to conceal it all.   A sentence within the

Guidelines range of 0-6 months would not constitute just punishment.  

3. Sixth Circuit precedent supports an upward variance.

Many of the points made by the United States in the current case were made by the Sixth

Circuit when it affirmed an upward variance for a defendant who committed crimes while serving as

a state court judge.  McCafferty, 482 F. App’x at 117.  McCafferty was a judge on the Cuyahoga

County (Ohio) Court of Common Pleas when she became involved in a public corruption scandal. 

Id. at 119.  During the investigation, McCafferty repeatedly lied to FBI agents.  Id. at 120-21.  Those

lies resulted in McCafferty being charged and convicted of violating 18 U.S.C. § 1001.  Id.  At

sentencing, “the district court determined that McCafferty’s base offense level was six, with a

guideline range of 0-6 months.”  Id. at 126.  The district court, however, determined that the facts

and circumstances of the case necessitated an upward variance “because a sentence within the

guidelines is woefully inadequate and would substantially minimize the serious nature and impact of
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this defendant’s conduct.”  Id. at 127.  The district court proceeded to vary upward under § 3553(a)

and impose a sentence of 14 months’ imprisonment.  Id.    

The Sixth Circuit affirmed, finding that the district court acted reasonably by varying upward. 

Id. at 126, 128.  In doing so, the McCafferty Court referred to the defendant’s conduct as

“extraordinary” and “a shock to our system of justice and the rule of law.”  Id. at 127.  With regard to

McCafferty’s “history and characteristics,” the Sixth Circuit agreed with the district court that her

“vocation as a judge—was relevant for purposes of sentencing.”  Id.  Finally, the McCafferty Court

held that the district court “established a proper rationale” for the upward departure by explaining

how committing criminal acts while a sitting judge “shakes the very core of our system of justice.” 

Id. at 128.  

Turning to the current case, Defendant’s conduct was even more severe than that of the state

court judge in McCafferty.   In both cases, state court judges committed crimes while sitting on the3

bench.  The word “extraordinary” was used by the Sixth Circuit to describe the conduct in

McCafferty.  Defendant’s conduct was at least “extraordinary,” and that term may in fact be too mild

of an adjective to adequately convey what Defendant did.  Defendant, like the state court

judge in McCafferty, cloaked in a judicial robe and bearing a devious intent, assaulted the basic

tenets of our justice system; a system that is “ built upon the integrity and honesty of the individuals

who are given the privilege to serve.”  Id. at 127.  An upward variance is as necessary here as it was

in McCafferty to avoid substantially minimizing “the serious nature and impact of this defendant’s

conduct.”  Id. 

  Presumably, only one case was impacted by McCafferty’s improper and unethical3

behavior.  In contrast, many cases have been impacted—including new trial orders— by
defendant’s behavior.
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Conclusion 

For the reasons stated above, the United States believes that an above-Guidelines sentence of

at least 24 months’ imprisonment is appropriate in this case based on the departure provisions of the

Guidelines and the 18 U.S.C. § 3553(a) factors.  In making that request, the United States

appreciates that above-Guidelines sentences are rarely imposed.  But, the United States respectfully

submits that this a case where such a sentence is necessary.  Defendant disgraced the criminal justice

system and caused considerable public harm.  It is only fitting, therefore, that he “should . . . land a

little harder than the rest.”  Gunby, 112 F.3d at 1502.        

Respectfully submitted,

William C. Killian
United States Attorney

By: s/ David P. Lewen, Jr.                   
David P. Lewen, Jr.
Assistant United States Attorney

s/ Zachary C. Bolitho                   
Zachary C. Bolitho
Assistant United States Attorney
800 Market St., Suite 211
Knoxville, Tennessee 37902
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CERTIFICATE OF SERVICE

I hereby certify that on March 13, 2013, a copy of the foregoing Sentencing Memorandum

was filed electronically.  Notice of the filing will be sent by operation of the Court’s electronic filing

system to all parties indicated on the electronic filing receipt.  Parties may access this filing through

the Court’s electronic filing system.

s/ Zachary C. Bolitho                        
Zachary C. Bolitho 
Assistant United States Attorney
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