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STATE OF GEORGIA 
 
COUNTY OF JONES 

 
A F F ID A V I T O F T H O M AS H . SA C H Y M .D ., MSc. 

 
 Comes now the Affiant, Thomas H. Sachy M.D., MSc., who, after being 

duly sworn by an officer authorized by law to administer oaths, deposes and states 

as follows: 

1. My name is Thomas H. Sachy.  I am over the age of twenty-one and 

competent to testify to the truth of the matters set forth in this statement.  The 

opinions I make in this statement are made to a reasonable degree of scientific and 

psychiatric certainty, based on information experts in my field regularly rely upon. 

2. I am a medical doctor and a neuropsychiatrist with a private practice 

at .  I received my 

M.D. from the Medical College of Georgia in 1995, completed my residency 

training in General Psychiatry as well as a fellowship in Behavioral Neurology in 

1999 at the Medical University of South Carolina, and I completed a fellowship in 

Forensic Psychiatry at Emory University in 2000.  I am licensed in Georgia and am 

Board Certified in Psychiatry and Forensic Psychiatry with the American Board of 

Psychiatry and Neurology.  My Curriculum Vitae is attached. 
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3. In 2000, my training had focused primarily on patients with brain 

injuries and seizure disorders.  Most of these  patients  had Alzheimer’s  or  other 

frontal lobe dementia.  I had my fellowship in Forensic Psychiatry at Emory 

University in June 2000 and had taken a half-time position at Central State 

Hospital in Milledgeville, Georgia, as a forensic psychiatrist.  I did not have 

experience evaluating patients for mental retardation.  I had almost no experience 

testifying in a forensic context. 

4. In November 2000, I was asked to evaluate a death-sentenced prisoner 

named Warren Lee Hill, Jr., in connection with proceedings to determine whether 

he was mentally retarded.  This was my first experience working on a capital case.  

I ultimately evaluated Hill on December 11, 2000, for approximately one hour and 

provided my findings to Dr. Gary Carter M.D. and Dr. Donald Harris Ph.D. at 

Central State Hospital.  On December 11, 2000, Dr. Carter assembled a report 

which included my impressions gleaned from some records pertaining to Hill, and 

on December 12, 2000, I produced a separate written report after my evaluation of 

Mr. Hill the day previously.  I testified at the habeas corpus hearing in Hill’s case 

on or about December 13, 2000.  The whole process, including my evaluation of 

Mr. Hill, was rushed due to this compressed timetable. 
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5. In late July 2012, I noticed media reports about a man whom courts 

had found to be mildly mentally retarded and who was nevertheless facing 

execution.  I then realized that this man was Warren Lee Hill, and I remembered 

that I had evaluated him for the government many years ago.  Not realizing that a 

stay of execution had already been entered in the case, I  contacted  Mr.  Hill’s 

counsel on July 27, 2012, and offered to discuss the case.  I told counsel I felt that 

my  previous  conclusions  about  Mr.  Hill’s  mental  health  status  were  unreliable 

because of my lack of experience at the time, and I wanted to revisit the case.  

Since  that  time,  at  my  request,  Mr.  Hill’s  counsel  has  provided  me  with  my 

original notes and reports in the case, as well as additional extensive materials 

from the court record (Butts Co. Superior Court Case No. 94-V-216), much of 

which I had not reviewed in 2000.  These materials include: the entire transcript of 

the habeas corpus hearing in December 2000, affidavits of teachers, friends, family 

members, and Navy associates; school and Navy records; reports and affidavits of 

Drs. Grant, Dickinson, and Stonefeld; examples of letters purportedly written by 

Mr. Hill while in prison; and a 20 year old memo from social worker Carol Peddy 

to  Mr.  Hill’s  original  trial  attorneys.    I  have  also  reviewed  the  United  States 

Supreme Court’s decision in Atkins v. Virginia, 536 U.S. 304 (2002). 
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6. Having reviewed my earlier evaluation results and the far more 

extensive materials from the record of this case, I believe that my judgment that 

Mr. Hill did not meet the criteria for mild mental retardation was in error.  In my 

opinion today, within a reasonable degree of scientific certainty, Mr. Hill has 

significantly subaverage intellectual functioning with an IQ of approximately 70, 

associated with significant deficits in adaptive skills, with onset prior to age 18.  I 

thus  concur with  the  conclusions  (rendered previously  in Mr. Hill’s  case) of Dr. 

Daniel Grant, Dr. Jethro Toomer, Dr. Donald Stonefeld, and Dr. William 

Dickinson that Mr. Hill meets the criteria for mild mental retardation and the bases 

for those conclusions which they articulated.   

7. During my evaluation of Mr. Hill in December 2000, some things in 

particular persuaded me at the time that, as I wrote in my report of December 12, 

2000,  he  was  “malingering  a cognitive disorder” and that he did not meet the 

criteria for mild mental retardation but rather for borderline intellectual 

functioning.  As I noted in my report of December 12, 2000 and in my testimony, 

Mr. Hill’s repeated response of “I don’t know” to my questions I interpreted as a 

sign of malingering.    Mr. Hill also did not attempt even to guess at answers and 

often seemed uncooperative generally.  He answered many questions correctly, but 

also missed or  said  “I  don’t know”  to  questions  I would have  thought he would 
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have no trouble answering.   I also gave great weight to Mr. Hill’s somewhat poor 

attempt to copy a drawing of intersecting pentagons as a signal of malingering.  I 

also saw letters Mr. Hill had purportedly written to his counsel which seemed to be 

more advanced for a mentally retarded person.  Finally, I simply found it difficult 

to believe that someone with mental retardation could function even minimally in 

the United States Navy as a petty officer, although I have never served in the 

military.   

8. Therefore, at the hearing in December 2000, I was unprepared to find 

that Mr. Hill met the criteria for mild mental retardation.  However, since that time, 

I have had the opportunity to practice psychiatry for an additional 12 years – 

almost my entire career as a psychiatrist – and I have treated an extremely wide 

variety of patients in that time, including many who were mentally retarded.  The 

scientific understanding of mental retardation has also expanded, and the protocols 

for determining whether a patient  is  “malingering” or  feigning a mental disorder 

have become more sophisticated, as have the scientific conclusions which can be 

drawn from such behavior.  I have had far more experience with patients who may 

technically have “malingered” or feigned certain symptoms, but who nevertheless 

have real mental disorders.  In other words, I have vastly greater experience as a 
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psychiatrist than I did in 2000 and I have access to better science pertaining to the 

key questions in Mr. Hill’s case.   

9. I do not believe now that Mr. Hill was deliberately feigning a 

cognitive disorder in 2000, and I believe that his responses to my questions were 

consistent with mild mental retardation.  At the time of the 2000 Central State 

evaluation, I and the other state clinicians followed the DSM-IV in placing great 

weight on the medico-legal context of the evaluation as well as on the seeming 

lack of cooperation of the patient as signs of intentional feigning.  In the 

psychiatric community, we now know that reliance on the DSM criteria has 

resulted in an extremely high rate of false findings of malingering.  See e.g., R. 

Rogers, Clinical Assessment ofMalingering and Deception, 2nd Ed. (1997); Drob, 

Meehan and Waxman, Clinical and Conceptual Problems in the Attribution of 

Malingering in Forensic Evaluations, J Am Acad Psychiatry Law 37:98-106 

(2009).  False positive findings of malingering have been found to be related to the 

training that young psychiatrists undergo which places heavy emphasis on ferreting 

out malingering, leading to its overdiagnosis.  I had just emerged from this kind of 

training when I evaluated Mr. Hill.  But, importantly, even where patients do feign 

(e.g.,  by  being  “uncooperative”),  this  in  no  way  rules  out  a  real  underlying 

disorder.  The feigning may even be part of the symptomology of the disorder.  Id. 
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10. Based  on my  experience  since  then,  as well  as  on  science’s  current 

understanding of behaviors once thought to be associated with malingering, it is 

my opinion that the kinds of behaviors that I perceived during my evaluation – 

limited or inconsistent memory, lack of cooperation, poor test performance, etc. – 

were consistent with responses to the stress of the situation typical of someone 

with an intellectual disability and are even symptomatic of a defense mechanism 

related to past documented trauma in  Mr.  Hill’s  background.  See, e.g., Drob, 

Meehan and Waxman (2009).  These behaviors must also be assessed in the 

context of the rushed time frame in which my evaluation occurred – literally the 

day before the December 2000 evidentiary hearing, which was undoubtedly a 

stressful moment in time for Mr. Hill.  I also had only an hour to spend with Mr. 

Hill.   

11. Finally, in the psychiatric community we now understand that access 

to an expansive fund of collateral information about the patient is essential in order 

to form an accurate diagnosis of mental functioning and to accurately contextualize 

a  patient’s  behaviors  which  may  be  superficially  consistent  with  feigning  or 

malingering.  See, e.g., Drob, Meehan and Waxman (2009).   

12. With this in mind, Mr. Hill’s “I don’t know” response cannot be seen 

as indicative of malingering in the context of the record in this case.  For example, 
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a memo by a defense social worker in approximately 1990-91 (part of 

Respondent’s Exhibit 53 in the record in Mr. Hill’s case) indicates that even with 

defense  team members prior  to his  trial, Mr. Hill showed “poor verbal skills and 

[found] it difficult, almost impossible to express thoughts and feelings.  Many 

questions were answered with ‘I don’t know.’”  At the 2000 hearing also, Mr. Hill 

was described by his trial level attorneys as being extremely uncommunicative and 

withholding.  I was not privy to this information at the time of my evaluation or 

testimony.  I  find  the “I don’t know” response to be consistent with mild mental 

retardation in Mr. Hill and also with schizoid symptoms other clinicians identified.  

Finally, in light of my experience treating patients since 2000, I do not today see 

these kinds of responses as indicative of deliberate feigning. 

13. With  respect  to  Mr.  Hill’s  crude  drawing  of  a  clock  face  and 

somewhat distorted copying of two intersecting pentagons, these too cannot be 

considered emblematic of deliberate feigning, particularly in light of the fact that 

Mr. Hill’s hands were cuffed during his attempts to draw them.  Furthermore, at 

the time, I had not reviewed the findings of Dr. Daniel Grant, who had conducted 

neuropsychological testing in 1997 (part of the court record) and found signs of 

organic impairment which could have contributed to the less than perfect rendering 

of the pentagons.   (In my testimony in 2000, furthermore, I remarked that there 
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should have been some indication of mental retardation in neuropsychological 

findings, but since I had not seen Dr. Grant’s findings I did not know that, in fact, 

there had been findings consistent with mild mental retardation in his 

neuropsychological testing.)  Finally, having treated many hundreds more patients 

since 2000, I do not find these drawings to be in any way indicative of intentional 

feigning. 

14. With respect to the letters Mr. Hill purportedly wrote to his counsel 

(see Petitioner’s Exhibit 106 and 110 from the court record), I have been provided 

with other written correspondence purportedly from Mr. Hill located in his prison 

file (part of Petitioner’s Exhibit 85 at pp2709, 2712 of the court record) which  in 

my view are clearly in another person’s handwriting, as well as more recent letters 

purportedly from Mr. Hill which explicitly indicate that they have been written by 

another inmate.  Therefore, I cannot say that the letters I originally examined were 

actually written by Mr. Hill without assistance from another inmate or counselor.  

In any event, they cannot provide a basis to rule out mild mental retardation.   

15. At the time of the 2000 court hearing, I did not observe the testimony 

of any other witnesses.  I was not privy to the testimony of Navy psychologist Dr. 

Jerry Brittain and Army psychiatrist Dr. Donald Stonefeld.  I was also not privy to 

the testimony of  William  Erwin  and  Al  Grieshaber,  Mr.  Hill’s  original  trial 
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attorneys.  Mr. Grieshaber is a former military servicemember.  I have now had the 

opportunity to review their testimony.  What the testimony of these individuals 

helps me understand now is that a mildly mentally retarded individual like Mr. Hill 

could have functioned adequately at least for a time in the structured setting of the 

Navy at the rank of E5 or petty officer.  As the testimony made clear, mild mental 

retardation would not have prevented Mr. Hill from carrying out his duties as an 

ordnance loader given the many layers of supervision under which he functioned. 

As Dr. Brittain describes, Mr. Hill began to decompensate once he transferred from 

the Naval Air Station in Boston to NAS Atlanta, where he was given additional 

responsibilities which he did not have the coping skills to manage.  Further, poor 

interpersonal and relationship skills caused him to be unable to manage stress in 

his relationship with Myra Wright, his girlfriend in Atlanta.  There came a time 

when Mr. Hill decompensated and had to be brought home to live with relatives.  

Mr. Hill never lived alone. 

16. The Navy records, which I had also not seen in 2000, further show 

that although Mr. Hill was recommended for advancement to the rank of E6, he 

was passed over for promotion.  Thus, there appears to have been recognition, 

consistent with the affidavits of Mr. Hill’s Navy associates, that Mr. Hill was not 

able to maintain a level of functioning past a certain point – which is consistent 
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with mild mental retardation.   The expanded information pertaining  to Mr. Hill’s 

Navy service persuades me that his service was not inconsistent with mild mental 

retardation and in fact the trajectory of his performance in the Navy is very 

consistent with that of a mildly mentally retarded person who encountered stresses 

with which he was unable to cope. 

17. Finally, the totality of  evidence  shows  that  far  from  “malingering  a 

cognitive  disorder,”  Mr.  Hill  has  had  a  cognitive  disorder  with  adaptive  skill 

deficits since early childhood.  He consistently tested in the 2-3 percentile in 

childhood achievement and intelligence testing, consistent with mild mental 

retardation.  There was no dispute in 2000 among the clinicians who had evaluated 

Mr. Hill that he has an IQ of approximately 70.  There is also evidence of 

significant deficits in such areas of his functioning as self-care, functional 

academics, interpersonal skills, and home living since prior to age 18.  I concur 

with Drs. Grant, Stonefeld, Toomer, and Dickinson in this respect.  With respect to 

Mr. Hill’s ability  to acquire a driver’s  license, drive vehicles, hold a  job, or have 

relationships with women, these are not outside the scope of the abilities of people 

with mild mental retardation. 

18. In 2000, my erroneous judgment that Mr. Hill was deliberately 

feigning a disorder, as well as the narrow scope of information I reviewed, resulted 




