
Frequently Asked Questions About EPA’s Chemical Disaster Prevention 
Authorities

Why should the EPA take regulatory action to prevent chemical disasters?
According to EPA data, approximately 473 U.S. chemical facilities each put 100,000 or more 
people at risk of a poison gas disaster.  Following the 9/11 attacks Congress considered 
legislation to secure chemical facilities by requiring them to switch to safer chemical processes.  
In 2011 that legislation became a victim of congressional gridlock. The EPA, however, has 
unused authorities to prevent chemical disasters thanks to a 1990 amendment to the Clean Air 
Act (CAA) inspired by the 1984 chemical disaster in Bhopal, India which claimed 20,000 lives. 

Does the EPA have authority to require high risk plants to use safer chemical 
processes?
Yes, in 2002 the EPA drafted a proposal to use its authorities under the Clean Air Act but it was 
scuttled by the Bush administration. The CAA’s general duty clause (GDC), section 112(r)(1), 
legally obligates chemical facilities to design and operate facilities to prevent releases of 
hazardous chemicals.  Also, section 112(r)(7)(A) the CAA also empowers the EPA to require 
facilities to prevent releases of hazardous chemicals by switching to safer chemical processes. 

Didn’t Congress enact a chemical security statute in 2006?
Yes, but that statute explicitly exempts thousands of high risk chemical facilities and actually bars 
the Department of Homeland Security (DHS) from requiring any specific security measures 
including requirements to use safer chemical processes even if they are cost-effective and widely 
available. In 2007 the DHS promulgated the Chemical Facility Anti-Terrorism Standards (CFATS) 
which include eighteen “risk based performance standards” (RBPSs), none of which requires the 
prevention of a catastrophic chemical release.

Does the 2006 chemical security statute preempt the Clean Air Act?
No, CFATS explicitly preserves the authorities of environmental statutes including the Clean Air 
Act.  This includes 1999 amendments to the CAA which gave the EPA explicit authority under 
section 112(r) of the CAA to protect the public against chemical releases resulting from terrorist 
attacks. A 2003 Government Accountability Office (GAO) report concluded that the EPA could 
"interpret the Clean Air Act’s general duty clause to address chemical facility security from 
terrorism…”  

If the EPA has this authority why haven’t they acted?
In June 2002 the EPA proposed using the CAA to reduce catastrophic hazards by using safer 
chemical processes at high risk chemical facilities. Had the proposal been approved it would have 
been fully implemented by 2004.  Instead it was scuttled by the Bush administration. EPA’s 2002 
proposal is at: http://research.greenpeaceusa.org/?a=view&d=6005

If the EPA required chemical disaster prevention would it be cost effective?  
These hazards represent billions of dollars in potential liability to each plant or company. 
Fortunately, safer chemical processes are widely available.  A survey of over 200 converted 
plants found that 87% spent $1 million or less and a third expect to save money.  Facilities can 
also deduct capital improvements from their taxes.  Many publicly owned water treatment plants 
have also converted but approximately 70 each put 100,000 or more people at risk.  Funding for 
the conversion of these could be provided by the EPA’s State Revolving Loan Funds. In 2010 an 
independent firm estimated that plant conversion requirements in H.R. 2868 would create 8,000 
jobs: http://www.misi-net.com/publications.html
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