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ORDER 

Plaintiffs, former employees of the Indus Valley restaurant, allege that Defendants have 

committed various wage and hour violations in contravention of the Fair Labor Standards Act 

(the "FLSA"), 29 U.S.C. § 201 et seq., and New York Labor Law ("NYLL"), §§ 190 et seq. and 

650 et seq. (Am. Cmplt., Dkt. # 30) Defendants move for partial summary judgment on the 

grounds that (A) defendant Naresh Malhotra is not an employer under the FLSA or the NYLL; 

(B) Plaintiffs' claims for the costs of procuring and laundering uniforms are not actionable; and 

(C) Defendants are permitted by law to deduct service fees charged by internet food delivery 

sites from employee tips. (Dkt. # 37) Plaintiffs oppose Defendants' motion. (Dkt. # 44) For the 

following reasons, Defendants' motion is GRANTED in part and DENIED in part. 

I. LEGAL STANDARD 

Summary judgment is properly granted if, after reviewing the evidence in the light most 

favorable to the non-moving party, "there is no genuine issue as to any material fact" and "the 

moving party is entitled to a judgment as a matter of law." Fed.R.Civ.P. 56(c); Nabisco, Inc. v. 

Warner-Lambert Co., 220 F.3d 43,45 (2d Cir. 2000). For summary judgment purposes, a 

genuine issue exists if the evidence is such that a reasonable jury could decide in the non-moving 
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party's favor. Id. 

In a summary judgment setting, "the burden is upon the moving patty to demonstrate that 

no genuine issue respecting any material fact exists." Gallo v. Prudential Residential Servs., Ltd. 

P'Ship, 22 F.3d 1219, 1223 (2d Cir. 1994). However, "[w]hen the burden of proof at trial would 

fall on the nonmoving party, it ordinarily is sufficient for the movant to point to a lack of 

evidence ... on an essential element of the nonmovant's claim." Cordiano v. Metacon Gun 

Club, Inc., 575 F.3d 199,204 (2d Cir. 2009). "Where the moving party demonstrates the 

absence of a genuine issue of material fact, the opposing party must come forward with specific 

evidence demonstrating the existence of a genuine dispute of material fact." Brown v. Eli Lilly & 

Co., 654 F.3d 347,358 (2d Cir. 2011) (citations omitted). "More specifically, it must do more 

than simply show that there is some metaphysical doubt as to the material facts and may not rely 

on conclusory allegations or unsubstantiated speculation." Id. (citations omitted). 

II. FACTS 

Unless otherwise noted, the following facts are undisputed or taken in the light most 

favorable to Plaintiffs. I 

Plaintiffs are former employees of defendant Indus Valley, an Indian food restaurant on 

the Upper West Side of Manhattan. (Def. 56.1 ~~ 1, 6-17) Plaintiffs were variously employed as 

dishwashers and delivery persons. (ld.) 

Indus Valley is currently owned by defendants Lakhvir Singh and Phuman Singh. (Def. 

56.1 ~ 2) Defendants Harjeet Singh and Naresh Malhotra are employed by Indus Valley. (Def. 

56.1 ~~ 3,4) 

I To the extent that Plaintiffs have not disputed a particular fact in Defendants' 56.1 Statement or have offered no 
admissible evidence to refute that fact, that fact is deemed admitted. See Giannullo v. City a/New York, 322 F.3d 
139, 140 (2d Cir. 2003) ("If the opposing party ... fails to controvert a fact so set forth in the moving party's Rule 
56.1 statement, that fact will be deemed admitted."). 
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Delivery persons employed by Indus Valley were required to wear a black shirt, black 

pants, black shoes and a cap. (PI. 56.1 ~ 39) These items were not provided by Defendants. (PI. 

56.1 ~ 61) 

Beginning in 2006, Indus Valley contracted with internet food delivery sites that allow 

customers to log onto the website and order food from Indus Valley for delivery. (Def. 56.1 ~ 

54) These sites include SeamlessWeb.com, GrubHub.com, and Delivery.com. (Def. 56.1 ~ 55; 

PI. 56.1 ~ 55) If gratuities are added to orders placed through these websites, Indus Valley 

withholds a percentage of those gratuities from delivery persons. (Def. 56.1 ~ 59; L. Singh 

Depo. 242: 11-25) 

Plaintiffs initiated this action on August 4, 2011. (Dkt. # 1) They have amended their 

complaint once. (Dkt. # 30) In their Amended Complaint, Plaintiffs allege various violations of 

the FLSA and NYLL, including failure to reimburse employees for the costs of procuring and 

maintaining their uniforms and improper withholding of gratuities. (ld.) Plaintiffs further allege 

that each of the individual defendants qualifies as an "employer" under the FLSA and NYLL and 

that therefore each defendant is personally liable for these violations. (ld.) 

Defendants move for partial summary judgment. (Dkt. # 37) More specifically, Mr. 

Malhotra moves for summary judgment on all claims asserted against him on the grounds that he 

is not as an "employer" under the FLSA or NYLL; all Defendants move for summary judgment 

on Plaintiffs' uniform claims on the grounds that the required attire does not constitute a 

"uniform" under applicable law; and all Defendants move for summary judgment on Plaintiffs' 

gratuities claims on the grounds that the withholding of fees charged by internet delivery sites is 

permissible under federal and state law. (Dkt. # 38) Plaintiffs oppose Defendants' motion. 

(Dkt. # 44) 
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III. DISCUSSION 

A. Summary Judgment Is Granted With Respect To All Claims Alleged Against 
Naresh Malhotra 

Plaintiffs contend that Mr. Malhotra may be held individually liable for the alleged FLSA 

and NYLL violations because he is an "employer" under both statutes. (Am. Cmplt. ~ 9; Opp. 

10-13) Mr. Malhotra contends that the factual record belies any such claim and moves for 

summary judgment on all causes of action asserted against him. (Mot. 8-13) 

To be liable under the FLSA or NYLL, a person must be an employer. See, e.g., Herman 

v. RSR Sec. Servo Ltd., 172 F.3d 132, 139 (2d Cir. 1999); Lopez V. Acme American 

Environmental Co., Inc., No. 12 Civ. 511,2012 WL 6062501, at *3 (S.D.N.Y. Dec. 6, 2012). 

The definition of "employer" under these statutes is coextensive. Spicer V. Pier Sixty LLC, 269 

F.R.D. 321, 335 n. 13 (S.D.N.Y. 2010). As a result, courts employ a single test to determine 

whether an individual qualifies as an employer under the FLSA and NYLL. See, e.g., Nakahata 

v. New York-Presbyterian Healthcare System, Inc., No. 11 Civ. 6658,2012 WL 3886555, at *9 

n. 9 (S.D.N.Y. Sept. 06,2012) 

The Second Circuit has stated that the "overarching concern" in determining whether an 

individual or entity qualifies as an employer "is whether the alleged employer possessed the 

power to control the workers in question." Herman, 172 F.3d at 139. In making this assessment, 

courts are to look to the "economic reality" presented by the facts of each case. Id. 

In view of this "economic reality" approach, the Second Circuit has established a non-

exhaustive multi-factor test for determining whether an entity or individual is an employer. See 

Herman, 172 F.3d at 139; Carter V. Dutchess Cmty. Call., 735 F.2d 8, 12 (2d Cir. 1984). The 

relevant factors include whether the alleged employer (1) had the power to hire and fire the 

employees, (2) supervised and controlled employee work schedules or conditions of 
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employment, (3) determined the rate and method of payment, and (4) maintained employment 

records. 2 ld. Upon consideration of these factors, the Court finds that Mr. Malhotra is entitled to 

summary judgment because no reasonable juror could find that he is an employer within the 

meaning of the FLSA or NYLL. 

First, Plaintiffs have failed to adduce evidence that Mr. Malhotra was responsible for 

making hiring or firing decisions at Indus Valley. Mr. Malhotra testified that only Lakvir Singh 

is responsible for hiring, (Malhotra Depo. 49:15 - 51 :25), and Lakvir Singh confirmed that he is 

the person who has hired all employees at Indus Valley since 2006, (L. Singh Depo. 104:25-

105 :5). Furthermore, not a single Plaintiff claims that Mr. Malhotra was responsible for the 

decision to hire them. (Def. 56.1 ~ 25) Indeed, the only plaintiff who discussed his hiring with 

Mr. Malhotra is Mr. Caballero, and Mr. Caballero merely testified that Mr. Malhotra called him 

and asked him to come back to the restaurant to wash dishes. (Caballero Depo. 52:21 - 53:4) 

Assisting management in the hiring process is insufficient to show control of this process, 

Mendez v. Pizza on Stone, LLC, No. 11 Civ. 6316,2012 WL 3133522, at *2 (S.D.N.Y. Aug. 1, 

2012), and Plaintiffs present no evidence that Mr. Malhotra was responsible for, rather than the 

mere conduit of, the decision to hire Mr. Caballero. 

With respect to discharging employees, Phuman Singh testified that Mr. Malhotra is not 

permitted to fire anyone, (P. Singh Depo. 141:8-15), and none of the Plaintiffs claim to have 

been fired by Mr. Malhotra, (Def. 56.1 ~ 26). While Mr. De Jesus asserts that he has seen Mr. 

Malhotra fire someone, (De Jesus Depo. 144:24 - 145:2), Plaintiff points to no evidence that Mr. 

Malhotra was responsible for the decision to discharge the employee rather than merely the 

2 The COUlt notes that functional control over workers, as opposed to formal control, can be enough to render an 
entity an employer under the FLSA. Zheng v. Liberty Apparel Co., Inc., 355 F.3d 61, 71-72 (2d Cir. 2003). 
However, Plaintiffs concede that functional control is not in issue here and that the Zheng test is therefore 
inapplicable. (Opp.9-10) 
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conduit for an employment decision already made by management. 

Second, Plaintiffs cite no evidence indicating that Mr. Malhotra controlled their work 

schedules. Instead, they rely on evidence that Mr. Malhotra supervised their work and assigned 

them tasks once they arrived at the restaurant. However, Plaintiffs cite no authority for the 

proposition that assignment of daily tasks, when unrelated to hours worked or wages received, is 

relevant to the "employer" analysis. 

Third, Plaintiffs have presented no facts suggesting that Mr. Malhotra was responsible for 

setting their rate or schedule of pay. While Plaintiffs point to Wenceslao Diaz's testimony that 

he was once physically paid by Mr. Malhotra and that he once asked Mr. Malhotra for overtime 

pay, CW. Diaz Depo. 74:5-13,78:22 -79:21), such evidence is insufficient to show that Mr. 

Malhotra was responsible for setting employees' rate or schedule of pay. Indeed, Wenceslao 

Diaz made clear that he was only paid by Mr. Malhotra on one occasion and that this was simply 

because Harjeet Singh was not available to pay him. CW. Diaz Depo. 74:5-17) An occasional 

exercise of delegated authority is insufficient to establish an individual's employer status. 

Mendez, 2012 WL 3133522, at *2. Furthermore, that Wenceslao Diaz requested overtime pay 

from Mr. Malhotra does not establish that Mr. Malhotra had the authority to grant or deny this 

request. For the same reasons, Florentino Allende's testimony that Mr. Malhotra would 

occasionally cash out employees' credit card tips when Harjeet Singh was unavailable to do so, 

CF. Allende Depo. 113:3-24), fails to demonstrate that Mr. Malhotra was responsible for setting 

employees' rate or schedule of pay. 

Finally, Plaintiffs have presented no evidence that Mr. Malhotra was responsible either 

for maintaining employment records for Indus Valley or for the decision not to keep such 

records. 
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In light of the forgoing, the Court concludes that no reasonable juror could find that Mr. 

Malhotra is an employer within the meaning of the FLSA or NYLL. Mr. Malhotra's motion for 

summary judgment on all claims alleged against him is therefore GRANTED. 

B. Summary Judgment Is Granted With Respect to Plaintiffs' Uniform Claims 

Defendants also move for summary judgment on Plaintiffs' claims for reimbursement of 

uniform purchase and maintenance costs. (Mot. 13-17) Under both federal law and New York 

state law, an employer must reimburse employees tor the purchase and maintenance of required 

uniforms. See 29 C.F.R. § 531.35; 12 N.Y.C.R.R. § 137-1.8 (repealed January 1,2011); 12 

N.Y.C.R.R. §§ 146-1.7, 146-1.8 (2012). New York law excludes from the definition of 

"uniform" "clothing that may be worn as part of an employee's ordinary wardrobe," 12 

N.Y.C.R.R. § 137-3.13 (repealed January 1,2011), or "ordinary basic street clothing," 12 

N.Y.C.R.R. § 146-3.10 (2012). Although "uniform" is not expressly defined under federal law, 

the U.S. Department of Labor has similarly suggested that "ordinary basic street clothing" would 

not be considered a uniform. See Ayres v. 127 Restaurant Corp., 12 F. Supp. 2d 305, 310 

(S.D.N.Y. 1998) (citing DOL's Wage & Hour Field Operations Handbook § 30c12(t); accord 

Gridlinger DecI. Ex. W. 

With respect to Plaintiffs currently or formerly employed as dishwashers, Defendants 

assert that summary judgment is warranted because although dishwashers were required to wear 

a white shirt and pants, Indus Valley provided and laundered these items at no expense to the 

employees. (Mot. 14) Plaintiffs not only admit these facts, but they also indicate that they did 

not intend to assert these claims with respect to dishwasher uniforms. (PI. 56.1 ~~ 49-51) The 

Court therefore deems such claims waived.3 

With respect to Plaintiffs currently or formerly employed as delivery persons, Defendants 

3 Even if these claims were not waived, summary judgment would be warranted in light of the undisputed evidence. 
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assert that summary judgment is warranted because the required attire - a black shirt, black pants 

and a cap - can be worn as part of a person's ordinary wardrobe and therefore do not constitute a 

uniform under federal or New York state law. (Mot. 14-17) Plaintiffs disagree, contending that 

summary judgment is inappropriate because the question of whether the required black shirt, 

black pants and cap constitute a uniform is a question for the trier of fact. (Opp. 14) 

The Court agrees with Defendants and concludes that the black shirt, black pants and cap 

required of delivery persons are ordinary street clothing and not a uniform under either the FLSA 

or New York state law. In reaching this conclusion, the Court notes that essentially the only 

requirement for these items was that they be black. None of the items bore an Indus Valley logo 

or any other logo, neither the shirt nor the pants had to be a certain style or cut, and employees 

could purchase these items from any store. (Def. 56.1 ~~ 40-45) Based on these undisputed 

facts, the Court finds that the black shirt, black pants and cap required of delivery persons do not 

constitute a uniform. 

The cases cited by Plaintiffs do not dictate a different conclusion. In both Ramirez v. CSJ 

& Co., Inc., No. 06 Civ. 13677,2007 WL 700831 (S.D.N.Y. Mar. 6,2007) and Nicholson v. 

Twelflh St. Corp., d/b/a Village Den Rest., No. 09 Civ.l984, 2010 WL 1780957 (S.D.N.Y. May 

4, 2010), the clothing at issue bore the employer's logo. As already indicated, none of the items 

at issue here bore the Indus Valley logo. In Copantitla v. Fiskardo Estiatorio, Inc., 788 F. Supp. 

2d 253, 293 (S.D.N.Y. 2011), the restaurant captains were required to wear suits of a particular 

style, and the busboys were required to wear aprons and vests of a particular brand and style. 

Here, Defendants specified neither the style nor the brand of the apparel required of delivery 

persons. Finally, in Ayres v. 127 Restaurant Corporation, 12 F. Supp. 2d 305, 310 (S.D.N.Y. 

1998) the clothing at issue included white shirts, required to be kept "crisp, lightly starched," 
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khaki pants, required to be pressed, and black shoes, required to be kept shined. Starched shirts, 

pressed dress pants, and shined black shoes are not comparable to the attire at issue here. 

For the forgoing reasons, Defendants' motion for summary judgment on Plaintiffs' 

claims for reimbursement of uniform purchase and maintenance costs is therefore GRANTED. 

C. Internet Service Charges 

Finally, the Court turns to Plaintiffs' claims that service fees charged by internet food 

delivery sites were improperly deducted from their gratuities. While Defendants admit that these 

fees were deducted from the gratuities earned by delivery persons, Defendants contend that 

doing so was not unlawful and that they are therefore entitled to summary judgment on these 

claims. (Mot. 17-19) 

In making this argument, Defendants rely on the Sixth Circuit's decision in Myers v. The 

Copper Cellar Corp., 192 F.3d 546 (6th Cir. 1999). In Myers, the Sixth Circuit held that if a 

customer pays a gratuity using a credit card, the employer may, without running afoul of the 

FLSA, subtract from the gratuity an amount which reasonably compensates the employer for the 

cost of converting the gratuity into cash. 192 F.3d at 553-54. The Sixth Circuit reasoned that 

before an employee can be entitled to attain any funds on account of a charged customer 
gratuity, that debited obligation must be converted into cash. The liquidation of the 
restaurant patron's paper debt to the table server required the predicate payment of a 
handling fee to the credit card issuer. Accordingly, the employee could only have been 
entitled to receive the cash proceeds of the charged tip net of liquidation expenses. 

Id. (emphasis in original). While this particular issue has not been addressed by the Second 

Circuit, some district courts in this Circuit have adopted the position articulated in Myers. See, 

e.g., Widjaja v. Kang Yue USA Corp., No. 09 Civ. 2089, 2011 WL 4460642, at *7 (S.D.N.Y. 

Sept. 26, 2011). 

With respect to New York State law, an employer may withhold the employee's pro-rated 

share of the service charge taken by a credit card company for the processing of the employee's 
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tip. 12 N.Y.C.R.R. § 146-2.20. 

Plaintiffs contest neither the reasoning in Myers nor the clear language ofN.Y.C.R.R. § 

146-2.20. (Opp. 19) Instead, they contend that the withholding rules articulated therein are 

inapplicable to this case because Defendants are deducting from the gratuities service fees 

charged by internet food delivery sites that exceed the costs of converting credit card gratuities 

into cash. (Opp. 20-21) The Court agrees with Plaintiffs. 

The Sixth Circuit's approval of credit card fee deductions was expressly premised un the 

understanding that the fees were incurred as the result of liquidating gratuities so that they could 

be paid to employees in cash. Myers, 192 F.3d at 553-54. The Sixth Circuit further clarified that 

these deductions were only permissible to the extent that they "did not enrich [the employer], but 

instead, at most, merely restored it to the approximate financial posture it would have occupied if 

it had not undertaken to collect credit card tips for its employees." ld. at 555. The text of 

N.Y.C.R.R. § 146-2.20 is similarly narrow, allowing the employer to withhold only the 

employee's pro-rated share of the service charge taken by a credit card company for the 

processing of the employee's tip. 

However, the agreements between Indus Valley and the internet food delivery sites that 

are patt of the record before the Court indicate that the service fees passed on to Indus Valley 

employees exceed the cost of liquidating credit card gratuities. For example, the Delivery.com 

agreement discusses retention not only of a credit card "Processing Fee," but also 

"Commissions" and "Advertisement Fees." (Chung Decl. Ex. 16) Similarly, in the Seamless 

Web agreement, the deductions include a "Marketing Services Fee." (Chung Decl. Ex. 17) 

Finally, in the GrubHub.com agreement, the deductions include a "service package amount" that 

appears to be distinct from "credit card processing fees." (Chung Decl. Ex. 18) 
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These agreements undermine Defendants' argument that "the same rationale that permits 

an employer to deduct the processing fee charged by credit card companies applies to the fees 

assessed by internet vendors." (Mot. 18) That is, the agreements suggest that Indus Valley 

deducted from gratuities costs beyond those incurred as the result of converting credit card 

gratuities to cash. If true, this runs directly contrary to the rationale of Myers and the clear text 

ofN.Y.C.R.R. § 146-2.20. Because there are genuine issues of fact related to the service fees 

charged by internet food delivery sites and deducted by Defendants from delivery persons' 

gratuities, Defendants' motion for summary judgment on these claims is DENIED. 

IV. CONCLUSION 

For the forgoing reasons, Defendants' motion for partial summary judgment, (Dkt. # 37), 

is GRANTED with respect to Plaintiffs FLSA and NYLL claims as alleged against Mr. Malhotra 

and with respect to Plaintiffs' claims for reimbursement of uniform purchase and maintenance 

costs but is otherwise DENIED. 

SO ORDERED. 

Dated: February 1,2013 
New York, New York 

United States District Judge 
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