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A. 

The State of Washington, plaintiff, represented by Daniel T. 

Satterberg, King County Prosecuting Attorney, by and through his 

deputies Andrea R. Vitalich and James M. Whisman, seeks the relief 

designated in part B. 

IDENTITY OF MOVING PARTY 

 

B. 

 The State asks this Court to grant discretionary review of the 

decision of the King County Superior Court, the Honorable Jeffrey 

Ramsdell, dismissing the notices of intent to seek the death penalty in 

these cases on grounds that the elected county prosecutor cannot consider 

the strength of the available evidence of guilt when deciding whether to 

file a notice of intent to seek the death penalty, and that in doing so in this 

case, the King County Prosecutor erred as a matter of law.  The Superior 

Court’s ruling was issued and filed on January 31, 2013, and is attached as 

Appendix A. 

DECISION BELOW AND STATEMENT OF RELIEF SOUGHT 

 The State further asks this Court to promptly consider the issue on 

the merits, to reverse the trial court, and to order that McEnroe’s trial 

should go forward as scheduled. 
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C. 

 1.  Whether the trial court’s ruling is premature, given that neither 

defendant has been convicted or sentenced to death, and given that in the 

event that the defendants are convicted and sentenced to death, this issue 

may be raised on direct appeal. 

ISSUES PRESENTED FOR REVIEW 

 2.  Whether the trial court’s ruling violates the separation of 

powers doctrine by reversing a decision that the legislature has vested 

within the sole discretion of the elected county prosecutor. 

 3.  Whether the trial court’s ruling is contrary to controlling 

authority from the Washington Supreme Court, which holds that the 

elected county prosecutor may consider any and all available information 

regarding the defendant and the crime. 

 4.  Whether the trial court’s ruling is unsound as a matter of logic. 

 5.  Whether the trial court’s ruling is erroneous because its equal 

protection analysis is baseless. 

 

D. 

 The defendants are charged with six counts of aggravated murder 

for the December 24, 2007 killings of six members of defendant 

Anderson’s family:  Wayne and Judy Anderson, Anderson’s parents; Scott 

Anderson, Anderson’s brother; Erica Anderson, Scott’s wife; Olivia 

FACTS RELEVANT TO MOTION 
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Anderson (age 5), Scott and Erica’s daughter; and Nathan Anderson 

(age 3), Scott and Erica’s son.  In each count, and as to each defendant, the 

aggravating circumstance alleged is that “there was more than one victim 

and the murders were part of a common scheme or plan or the result of a 

single act,” pursuant to RCW 10.95.020(10).  As to the counts relating to 

Erica Anderson, Olivia Anderson and Nathan Anderson, an additional 

aggravating circumstance is alleged, i.e., that “the person committed the 

murder to conceal the commission of a crime or to protect or conceal the 

identity of any person committing a crime,” pursuant to RCW 

10.95.020(9).  A notice of intent to seek the death penalty has been filed as 

to each defendant.  The Information and Certification for Determination of 

Probable Cause are attached as Appendix B. 

 Throughout the five-plus years that this case has been pending, the 

trial court has considered and rejected numerous motions to dismiss the 

notices of intent to seek the death penalty.  The most recent of these 

motions, which was filed by defendant McEnroe, alleged that the King 

County Prosecutor treated this case differently from other recent 

aggravated murder cases with respect to the consideration of potential 

mitigating evidence, and that this alleged disparate treatment constitutes a 

violation of either due process or equal protection.  Appendix C, D, F, G.   
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The State responded, inter alia, that this motion was merely a rephrasing 

of other motions that had been previously denied.  Appendix E. 

 After considering the written materials and the arguments of 

counsel,1

 After more than five years of pretrial proceedings, which have 

included a previous interlocutory appeal on a wholly ancillary issue filed 

by defendant McEnroe,

 on January 31, 2013, the trial court dismissed the notices of 

intent to seek the death penalty on grounds that had not been briefed or 

argued by either defendant:  namely, that an elected county prosecutor, as 

a matter of law, is forbidden from considering the strength of the available 

evidence to be presented at trial when making the executive decision 

whether to file a notice of intent to seek the death penalty.  Appendix A. 

2

 

 one of these defendants is at last on the cusp of 

trial.  Three thousand potential jurors have been summonsed for 

McEnroe’s trial, which is scheduled to begin on February 25, 2013.  

Potential jurors will be screened for hardship beginning today, February 4, 

2013, and the remaining potential jurors are scheduled to arrive at the 

King County Courthouse to begin the voir dire process in three weeks, on 

February 22, 2013. 

                                            
1 A transcript of the oral argument is attached as Appendix I. 
2 See State v. McEnroe, 174 Wn.2d 795, 279 P.3d 861 (2012). 
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E. 

 Discretionary review should be granted when the trial court has 

committed an obvious error that renders further proceedings useless, when 

the trial court has committed probable error that substantially alters the 

status quo or substantially limits the freedom of a party to act, or if the 

trial court has so far departed from the accepted and usual course of 

judicial proceedings as to call for review by the appellate court.  

RAP 2.3(b)(1), (2) and (3).  The trial court’s ruling in this case meets all of 

these criteria.  Accordingly, this Court should accept review, reverse the 

trial court’s ruling, and order that the trial of defendant McEnroe proceed 

as scheduled. 

ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

 

1. THE TRIAL COURT’S RULING IS PREMATURE. 

 The trial court’s ruling is premature because neither defendant has 

yet been convicted or sentenced to death.  Indeed, neither defendant has 

yet been tried.  There is no legal basis to dismiss the notices of intent to 

seek the death penalty at this juncture, especially based on a wholly novel 

theory unsupported by law. 

 This Court has previously held that it is not proper for a trial court 

to dismiss aggravating circumstances pretrial because such a ruling is 

antithetical to society’s interest in having a full opportunity to convict 
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those who have violated the law, “does not relieve the defendant of the 

burden of undergoing a trial” on the underlying charges, and forces the 

State to seek interlocutory review, which is “the antithesis of judicial 

efficiency and economy.”  State v. Brown, 64 Wn. App. 606, 615, 617, 

825 P.2d 350, rev. denied, 119 Wn.2d 1009 (1992) (cited with approval in 

In re Personal Restraint of Woods

 Based on a theory never raised in any defense motion and 

unsupported by any legal authority, the trial court in this case has deprived 

the citizens of Washington of a full opportunity to prosecute these 

defendants.  Further, the defendants still face trial on six counts of 

aggravated first-degree murder, and the State has been forced to expend 

scarce public resources seeking emergency interlocutory review.  Neither 

defendant has yet been convicted or sentenced to death.  If the defendants 

are not sentenced to death, this issue will be moot.  If they are sentenced to 

death, this issue may be raised on direct appeal. 

, 154 Wn.2d 400, 424, 114 P.3d 607 

(2005)).  This reasoning applies perforce to the trial court’s ruling 

dismissing the notices of intent to seek the death penalty against McEnroe 

and Anderson. 

 The trial court’s ruling has placed the State in the untenable 

position of seeking emergency discretionary review – a procedure that this 

Court recognizes is not in the interests of judicial economy – in an attempt 
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to conserve scarce judicial and public resources and proceed with 

McEnroe’s trial as scheduled.  If the State did not seek review now, the 

defendants would doubtless argue that the State could not seek to reinstate 

the death penalty on direct appeal on double jeopardy grounds.  As in 

Brown

 

, the trial court’s ruling is improper because it is premature, and 

because it deprives the State of the ability to fully enforce the laws of the 

State of Washington.  The trial court’s ruling may be reversed on this basis 

alone. 

2. THE TRIAL COURT’S RULING VIOLATES THE 
SEPARATION OF POWERS DOCTRINE. 

 
 The decision whether to seek the death penalty is a decision that 

the legislature has vested solely within the discretion of the elected county 

prosecutors of Washington.  RCW 10.95.040(1).  The decision whether to 

seek the death penalty is not a judicial function.  State v. Finch, 137 

Wn.2d 792, 809, 975 P.2d 967 (1999).  To the contrary, “[t]he prosecutor 

is empowered with substantial discretion and autonomy in making the 

determination to seek a sentence of death.”  Koenig v. Thurston County, 

175 Wn.2d 837, 287 P.3d 523, 527 (2012) (citing State v. Dictado, 102 

Wn.2d 277, 297-98, 687 P.2d 172 (1984)).  Moreover, in making the 

decision whether to seek the death penalty, “the prosecutor must be free to 

investigate a defendant’s background, family, and the evidence in the case 
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without being influenced by public opinion and scrutiny.”  Koenig

 In this case, the trial court ruled that a prosecutor errs as a matter 

of law by considering the strength of the evidence in deciding whether to 

seek the death penalty, and it dismissed the notices of intent to seek the 

death penalty on that basis.  In so doing, the trial court has usurped the 

prosecutor’s executive decision by determining what aspects of a case the 

prosecutor can and cannot consider.  Moreover, the trial court has 

fundamentally undermined the discretion and autonomy that the 

legislature has properly delegated to the elected prosecutor in making this 

critical executive decision.  As such, the trial court’s ruling is a violation 

of the separation of powers doctrine, which “serves mainly to ensure that 

the fundamental function of each branch remain inviolate.”  

, 287 

P.3d at 527 (emphasis supplied). 

Carrick v. 

Locke

 The Washington Supreme Court has held repeatedly that the 

prosecutor’s exercise of discretion in deciding whether to seek the death 

penalty is similar to his or her exercise of discretion in deciding whether to 

charge a defendant with a crime.  

, 125 Wn.2d 129, 135, 882 P.2d 173 (1994). 

State v. Campbell, 103 Wn.2d 1, 26, 691 

P.2d 929 (1984) (citing Dictado, 102 Wn.2d at 298)).  In the charging 

context, so long as probable cause exists, the prosecutor’s discretion to 

charge a defendant with a crime is not reviewable unless that discretion 
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has been exercised based on race, religion, or some other constitutionally 

impermissible basis.  Bordenkircher v. Hayes

 

, 434 U.S. 357, 364, 98 S. Ct. 

663, 54 L. Ed. 2d 604 (1978).  In this case, the trial court overturned the 

equivalent of a charging decision based on the prosecutor’s consideration 

of the available evidence – the most fundamental consideration driving 

any charging decision in any case, capital or otherwise.  As such, the trial 

court’s ruling impermissibly infringes on an executive function on wholly 

untenable grounds. 

3. THE TRIAL COURT’S RULING IS CONTRARY TO 
CONTROLLING AUTHORITY. 

 
 The trial court’s ruling that the elected county prosecutor cannot 

consider the strength of the available evidence to be presented at trial is 

contrary to controlling authority from the Washington Supreme Court.  

More specifically, the Washington Supreme Court has held that the 

prosecutor should consider any available information about the defendant 

and the crime in deciding whether to seek the death penalty. 

 In State v. Rupe, 101 Wn.2d 664, 683 P.2d 571 (1984), the 

defendant argued, inter alia, that Washington’s death penalty statute “is 

unconstitutional because it allows prosecutorial discretion in the decision 

to seek the death penalty.”  Rupe, 101 Wn.2d at 699.  In summarily 
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rejecting this argument, the court observed that “courts may assume that 

prosecutors exercise their discretion in a manner which reflects their 

judgment concerning the seriousness of the crime or insufficiency of the 

evidence.”  Id.

 And very recently, in 

 at 700 (emphasis supplied).  This observation reflects the 

court’s acknowledgment that the strength (or lack thereof) of the available 

evidence is a proper consideration in the prosecutor’s exercise of 

discretion in determining whether seeking the death penalty may be 

appropriate in a given case. 

State v. Davis

 Mitigating evidence is not the only reason a 
prosecutor might decide not to seek the death penalty.  The 
strength of the State’s case often influences that decision.  
For example, the trial judge’s report regarding Martin 
Sanders states, “The plea agreement to recommend life 
without possibility of parole was due to the fact that the 
State felt there was a reasonable possibility of acquittal due 
to the circumstantial evidence available in the case.”  [. . . .]  
Similarly, the report concerning Jack Spillman relates that 
“the prosecution’s case did not include direct evidence of 
[the] defendant’s involvement in the murders,” although 
there was “strong circumstantial evidence,” and that 
“members of the victims’ family spoke at the sentencing 
hearing in support of the life sentence and resolution of the 
case.” 

, 175 Wn.2d 287, 290 P.3d 43 

(2012), in the course of performing its statutorily-mandated 

proportionality review, the court stated: 

 
Davis, 175 Wn.2d at 357-58 (emphasis supplied).  Again, this 

pronouncement from the court acknowledges the obvious fact that it is 
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proper for the elected prosecutor to consider the strength of the available 

evidence when determining whether to allow a jury to consider imposing 

the death penalty in any given case. 

 Indeed, the trial court acknowledged the existence of these cases in 

its ruling.  See Appendix A, at 10-11 (citing Rupe and Davis).  

Nevertheless, the trial court reasoned that these cases were distinguishable 

because, “to the extent that the Court’s statement condones consideration 

of the strength of the case in declining to file the notice of intent, the case 

is distinguishable because here the prosecutor did file the notice of intent.”  

Appendix A, at 11 (emphasis in original).  This reasoning strains credulity.  

If, as the trial court acknowledges, the strength of the evidence is a proper 

consideration in deciding not to seek the death penalty, it does not 

logically follow that the strength of the evidence cannot be considered at 

all in deciding to seek the death penalty.3  Moreover, although the trial 

court attempted to distinguish Rupe and Davis

 Furthermore, in reaching its decision, the trial court relied on the 

notion that a jury cannot consider the strength of the evidence during the 

penalty phase, and therefore, the prosecutor cannot consider it in 

 on these tenuous grounds, it 

provided no authority that actually supports its decision.  This is because 

no such authority exists. 

                                            
3 Of course, such a rule would be literally impossible to follow because the prosecutor 
must either look at the evidence, or not. 



 
 
1302-7 McEnroe-Anderson COA 

- 12 - 

determining whether a penalty phase will occur in the first instance.  

See Appendix A, at 9 (“While the facts and circumstances of the offense 

are appropriate considerations for a jury to consider when assessing 

mitigation at the penalty phase, the strength of the State’s case regarding 

the defendant’s guilt is of no relevance.”).  The trial court’s view that a 

jury cannot consider the strength of the evidence during the penalty phase 

is fundamentally incorrect. 

 Jurors are specifically instructed at the beginning of the penalty 

phase that “[d]uring your deliberations, you should consider anew the 

evidence presented to you in the first phase of this case.”  WPIC 31.02 

(emphasis supplied).  As noted in the commentary for this instruction, it is 

proper “to instruct the jury to consider all the evidence during the penalty 

phase, and not just whether there were insufficient mitigating 

circumstances.”  Comment, WPIC 31.02 (2008) (citing State v. Brown

 Additionally, the Washington Supreme Court’s jurisprudence 

further establishes that it is entirely proper for jurors to consider the 

strength of the State’s case as presented in the guilt phase in determining 

whether there are insufficient mitigating circumstances to merit leniency 

in the penalty phase.  See, e.g., 

, 

132 Wn.2d 529, 613-23, 940 P.2d 546 (1997)) (emphasis supplied). 

State v. Campbell, 103 Wn.2d 1, 29, 691 

P.2d 929 (1984) (holding that “the overwhelming evidence against 
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Campbell during the guilt phase” supported the jury’s conclusion in the 

penalty phase that there were not sufficient mitigating circumstances to 

merit leniency) (emphasis supplied); State v. Woods, 143 Wn.2d 561, 615, 

23 P.3d 1046 (2001) (holding that the “strong evidence that convinced a 

jury that Woods was guilty of these crimes that were extremely ghastly 

and violently executed” was sufficient to support the jury’s verdict that the 

death penalty should be imposed) (emphasis supplied).4

 In sum, the trial court’s decision is not only unsupported by 

authority, it is directly contrary to controlling authority.  The trial court’s 

ruling should be reversed. 

 

 

4. THE TRIAL COURT’S RULING IS BASED ON A 
FAILURE OF LOGIC. 

 
 The trial court’s ruling is unsound as a matter of logic because the 

“facts and circumstances” of the case (which the trial court ruled the 

prosecutor may consider) simply cannot be uncoupled from the “strength  

  
                                            
4 Conversely, although McEnroe argued to the trial court that a capital defendant is not 
constitutionally entitled to a jury instruction on the concept of “residual doubt” in the 
penalty phase (see Appendix H, and Appendix I, at 85-86), this certainly does not mean 
that a capital defendant would be constitutionally precluded from arguing weaknesses in 
the evidence as a reason for the jury not to impose the death penalty.  If the strength or 
weakness of the State’s case is a proper consideration for the jury in deciding whether to 
impose the death penalty, then it is certainly relevant to the prosecutor’s decision whether 
to seek the death penalty.  A prosecutor who decides to proceed with the death penalty 
only in cases where there is no doubt of the defendant’s guilt does not violate equal 
protection of the laws. 
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of the evidence” (which the trial court ruled the prosecutor cannot 

consider). 

 The trial court concluded that the “facts and circumstances” of a 

case is a wholly separate and distinct concept from the “strength of the 

evidence.”  Appendix A, at 3-4.  This is a logical failure because the “facts 

and circumstances” of a case are necessarily defined by the evidence that 

is available to prove those “facts and circumstances” at trial.  For example, 

the “facts and circumstances” of the cases against defendants McEnroe 

and Anderson include each defendant’s lengthy, detailed confession.  In 

each confession, each defendant explains what he or she did, and further 

explains why he or she did it.  Plainly, without these confessions, the 

evidence against each defendant would be different, and that difference 

could be relevant to either a prosecutor or to a jury. 

 Yet the trial court’s ruling suggests that the prosecutor should 

disregard these confessions, because they make the State’s case stronger.  

See Appendix A, at 12 (“In a scenario suggestive of Camus, a defendant’s 

early confession and cooperation could become his downfall.”).  It is 

unclear whether the trial court’s reference to Camus is intended as sarcasm 

or irony, but it is neither appropriate nor legally relevant.  Surely the law 

cannot require a prosecutor to ignore strong evidence of guilt in a capital 

case simply because the evidence comes from the defendant’s own mouth.  
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And to the extent the trial court may believe that a confession diminishes 

culpability, that is a question that the jurors may consider during the 

penalty phase.  It is hardly a basis to preclude the filing of a death notice 

as a matter of law. 

 In sum, the trial court’s ruling is unsound as a matter of logic 

because “the facts and circumstances” of a case simply cannot be 

considered separately from “the strength of the evidence” that is presented 

to prove those “facts and circumstances.”  In a court of law, there is no 

Platonic form of “facts and circumstances” that exists independently from 

the evidence.  Rather, these concepts are inextricably linked; they cannot 

be parsed in the manner employed by the trial court. 

 

5. THE PROSECUTOR’S CONSIDERATION OF THE 
AVAILABLE EVIDENCE DOES NOT VIOLATE THE 
EQUAL PROTECTION CLAUSE OF THE 14TH 
AMENDMENT. 

 
 The trial court seems to have reached the conclusion that 

consideration of the strength of the evidence constitutes a violation of 

equal protection based upon a hypothetical.  Specifically, the trial court 

posited a scenario whereby two defendants commit identical crimes, yet 

one case is weak and the other is strong due to the relative competence and  
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resources of the investigating police agencies.  Appendix A, at 9-10.  

From this hypothetical, the court concludes that it would violate equal 

protection principles to seek the death penalty against one defendant but 

not the other.  This reasoning is erroneous for several reasons. 

 First, the trial court’s ruling does not include even a rudimentary 

equal protection analysis; it fails to consider, for example, whether 

defendants charged with similar crimes but facing different evidence are 

really “similarly situated” for equal protection purposes.5  This is plainly 

erroneous, and cannot constitute a legal basis to dismiss the death penalty 

against two defendants who are charged with the premeditated killings of 

four adults and two young children.6

  

 

                                            
5 The trial court’s ruling also fails to acknowledge that the Washington Supreme Court 
has held repeatedly that Washington’s death penalty scheme does not violate equal 
protection on grounds prosecutors have the discretion to decide whether to seek the death 
penalty.  See State v. Benn, 120 Wn.2d 631, 672, 845 P.2d 289 (1993) (holding that 
prosecutorial discretion in determining whether to seek the death penalty does not violate 
equal protection, citing numerous cases). 
6 Also, the trial court suggests that the State has argued that “the prosecutor could 
legitimately pursue the death penalty against one defendant solely because the evidence 
of guilt was extremely strong.”  Appendix A, at 12 (emphasis supplied).  This suggests 
that mitigation may not be relevant in a strong case.  That is not now, nor has it ever 
been, the State’s position.  See Appendix I, at 71-84.  Mitigation is relevant in any 
decision regarding the death penalty, whether that decision is made by the prosecutor or 
the jury. 
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 Second, the trial court’s hypothetical does not account for the fact 

that capital murders can and do go wholly unsolved and unpunished.  

Surely the legality of the death penalty does not depend on whether police  

and prosecutors can catch and convict every person who has committed a 

capital murder.  Put another way, nothing in state or federal law requires 

that every capital murder be successfully investigated and that every 

capital murderer be convicted and put to death, or else no one may face 

the death penalty.  The trial court’s ruling falters on this failure of logic as 

well as the failure to conduct any meaningful equal protection analysis. 

 Finally, the trial court’s ruling is fundamentally unsound as a 

matter of public policy.  One of the primary arguments put forth in support 

of abolishing the death penalty is the possibility that an innocent person 

may be executed.  See Furman v. Georgia

  

, 408 U.S. 238, 290-91, 92 S. Ct. 

2726, 33 L. Ed. 2d 346 (1972) (Brennan, J., concurring) (lamenting that 

the death penalty “must inevitably be inflicted upon innocent men”).  Yet 

the trial court has ruled that the strength of the evidence that will be used 

to prove a defendant’s guilt cannot be considered as a matter of law when  
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an elected prosecutor makes the decision whether to seek the death 

penalty. 

 A prosecutor’s role is to see that justice is done.  Berger v. United 

States, 295 U.S. 78, 88, 55 S. Ct. 629, 79 L. Ed. 2d 1314 (1935).  Surely, 

in carrying out his or her duty to seek justice, a prosecutor may consider 

the evidence of a defendant’s guilt in determining whether the death 

penalty may be considered by the jury.7

 

  In so doing, the prosecutor 

ensures that only those defendants who are truly guilty of the most heinous 

crimes will face the harshest punishment that the law allows.  To suggest 

otherwise, as the trial court has, is inconsistent with both justice and 

common sense. 

F. 

 For the reasons set forth above, the State asks this Court to grant 

discretionary review in accordance with RAP 2.3(b)(1), (2), and (3), to 

reverse the trial court’s ruling dismissing the notices of intent to seek the  

CONCLUSION 

  

                                            
7 Another pillar of opposition to the death penalty is the argument that death penalty 
cases take too long and are too expensive.  By focusing public resources on the most 
deserving cases – i.e., those with strong evidence of guilt – a prosecutor exercises sound 
discretion.  The trial court’s ruling constitutes poor public policy for this reason as well. 
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death penalty, and to order that the trial of defendant McEnroe proceed as 

soon thereafter as possible. 

 DATED this _____ day of February, 2013. 
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DANIEL T. SATTERBERG 
King County Prosecuting Attorney 
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