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Cause No. BDV-2010-1 120

ORDERONMOTION
FOR SANCTIONS

RECEiVED

DEC t 1 21112

''.f;|fl^Xiffiffi**

MONTANA FIRST JUDICIAL DISTRICT COURT
LNWIS AND CLARK COUNTY

WESTERN TRADITION PARTNERSHIP, a
corporation registered in the State of Montana;
MONTANA CITIZENS FORRIGHT TO
WORK, INC., a Montana corporation;
SWEET GRASS COLINCIL FOR
COMMUNITYINTEGNTY, an
unincorporated association; and ROES l-50,

Plaintiffs,

JAMES f'JIM") MURRAY, in his official
capacity hs Commissioner or Political
Practices; STEVE BULLOCK, in his official
capacity as Attorney General of the State of
Montana,

Defendants.

and

JAMES f 'JIM) MURRAY, in his official
capacity as Commissioner or Political
Practices.

Counterclaim Plaintiff,

WESTERN TRADITION PARTNERSHIP.

Counterclaim Defendant.
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This matter is before the Court on the Defendants' (hereafter State)

motion for sanctions. A hearing on the motion for sanctions was held on

November 1,2012.

BACKGROUND

This case initially began with Plaintiffs (hereafter WTP) filing a

complaint on December 20, 2010. Throughout these proceedings, this Court has

issued various orders concerning the exact nature of this case, which the interested

reader is invited to review.

The State's initial discovery requests were filed on October 6,2011.

WTP responded on November 7,20lL Deeming the responses inadequate, the State

filed a motion to compel on December 15, 2011. The motion to compel resulted in this

Court's July 20,2012 Order directing WTP to answer the interrogatories and requests

for production at issue here. The Court denied a request for attomey fees, but did order

that WTP provide appropriate answers to discovery within 15 days ofthe date of the

Order. On Augusl2,20l2,the Court granted WTP until August 20, 2012 to file

appropriate answers. No further extension was requested or granted' WTP did

respond on August 20,2012, but only to ihe various requests for admissions. WTP did

not submit any responses or materials regarding the State's interrogatories or requests

for production as ordered by the Court on July 20, 2012.

Aftached to the State's brief in support of their motion for sanctions is

Exhibit A, which is a chain of emails between the attorneys for the State and the

attorney for WTP. By email dated August 23, 2012, it was suggested that the

answers would be filed during the hrst week of September 2012' (Br. Supp. Mot.

Sanctions, Ex. A.) Despite that representation, WTP continued to act in defiance of

oRDER ON MOTION FOR SANCTIONS - Psse 2
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the Court's July 20,2012 Order. The State's motion for sanctions was filed on

September 7 ,2012.

At the November i,2012 hearing, WTP hieti suppiementai responses to

the State's first discovery requests. The stack ofpaper provided at the hearing was

approximately two inches thick, Therefore, the Court allowed the parties to file post-

hearing briefs to assess whether the supplemental responses answered all of the

discovery requests.

On November 13, 2012, the State filed its brief after the

November 1, 2012 hearing. WTP filed its response onNovember 23,2012. It is of

interest to note, as rvill be explained later, that the State's brief addressed various

deficiencies in the discovery. While WTP addressed some of those deficiencies in its

response brief, not every claimed deficiency was addressed, Indeed, WTP, in its brief

ofNovember 23, 2013, continued to object to the discovery even though the Court had

issued its July 20, 2012 Order requiring discovery.

This is a particularly unusual case. The State's request for sanctions

seeks dismissal of various counts of the complaint, along with the making of factual

findings in support ofthe State's counterclaims. The Court will refer to this request as

the "nuclear option." In this writer's 24 years on the bench, he has never imposed the

"nuclear option." Then again, this is an unusual case. Never in this author's 24 years

on the bench has he had a litigant flatly refuse to comply with two discovery orders.

Indeed, in WTP's latest brief filed with the Court, it still suggests that the discovery

sought is unconstitutionally broad and burdensome. (See Pl. WTP's Br. Supp. Striking

State's Post-Hr'g Br. Conceming Inadequate Supplemental Disc., at I l.) WTP stated

this in spite of the fact that the Court directed WTP on July 20,2012 to answer the

questions.

ORDER ON MOTION FOR SANCTIONS - Page 3
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It must be noted that the materials provided on November 1,2012 did

answer many of the questions that had gone unanswered for many months. However,

to fiie those documents on November l, 20 i2 was in direct vioiation oithis Couri's

July 20 and August 2, 2012 Orders. Further, in spite of the fact that many of the

discovery requests were answered, some were not.

Of particular interest is to note that WTP, itself, seems to recognize that

some sanction is appropriate. (See WTP's Resp. Opp'n Mot. Sanctions & Request for

Rule 26(0 Hr'g, at 4, 9.) At page 9 of its brief in opposition, WTP acknowledges

missing the Court ordered deadlines.

This Court further notes that in its 24 years, it has never spent as much

time pouring over a discovery dispute as it has in this case. The Court also notes that

discovery in this case closed on December 4,2012, and the trial of this matter is setto

begin on March I l, 2013.

The Court will review, in general terms, issues in this case and the

present status of the discovery responses. The Court will then analyze which sanctions

are appropriate in this particular case,

DTSCUSSION

WTP's second amended complaint was filed on September 8' 2012' In

its complaint, the Plaintiffs feel that the State of Montana's political disclosure and

disclaimer statutes are unconstitutional and do not apply to them. At issue are whether

the State's disclosure and disclaimer regulations and statutes conectly apply to WTP

for the election years of 2008 and 2010. WTP suggests that it is a non-profit

educational organization and not a political committee. WTP also suggests that it has

not made independent expenditures in support ofor in opposition to candidates for the

ORDIR ON MOTION FOR SANCTIONS - Page 4
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2008 and 2010 election cycles. WTP also suggests that the investigation contained in

what has been previously described as the Graybill opinion was not fair,

The Court notes that this case is in ftont of it because WTP brought ihese

proceedings against the State. The Court earlier noted that at issue in this case is

exactly what type of organization WTP is and what type of activities it pursued with its

affiliate, the Coalition for Energy and Environment (CEE). As noted by this Court in

its July 20, 2012 Order, "[i]n a prior Order dated November 16, 201i, the Court noted

that the Plaintiffs themselves have placed their private information into dispute by

bringing this lawsuit; obviously suggesting that full discovery is required." (Order

Mot. Compel Disc., at 3,11.'7-9 (July 20,2012)).

Also at issue in this case, among the other issues mentioned above and

important to both as what has been referred to as the Graybill opinion and the State's

counterclaims, is the actual corporate status of WTP. In other words, did WTP use its

corporate status to hide the fact that it was acting as a political committee in 2008?

The purpose of discovery is to promote the ascertainment of truth in the

ultimate disposition of a lawsuit in accordance therewith. Discovery fulfills this

purpose by assuring the mutual knowledge ofrelevant facts. Richardson v. State,2006

MT 43, !] 22, 331 Mont, 231,l30P.3d 634. This Court has been given direction by the

Montana Supreme Court as to how to deal with dilatory discovery:

We have adopted [a] policy of intolerance regarding discovery
abuse nursuant to our "concem over crowded dockets and the need to
maintain fair and efficient judicial administration of pending cases'" As
we have observed:

"Litigants who are willful in halting the discovery process
. act in opposition to the authority ofthe cpuft and cause

impermissible prejudice to their opponents. It is even more
important to note, in this era of crowded dockets, that they also
deprive other litigants ofan opportunity to use the courts as a
serious dispute-settlement mechanism."

ORDER ON MOTION FOR SANCTIONS - Pase 5
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The purpose of the Montana Rules of Civil Procedure is to
"secr.re the just, speedy, and inexpensive dete.rmination of every action."
Rule I, M.R.Civ.P, Here, the [] discovery abuse directly undermined
each ofthese three objectives. Achieving a just determination is
contingent upon fuii disciosure. As we have staieci, "mutual knowiecige
of all the relevant lacts gathered by both parties is essential to proper
litigation." Achieving a speedy and inexpensive determination is
contingent upon timely disclosure, which is thwarted by protracted legal
wrangling over semantic nuances and technicalities.

Generally, it is up to the trial court to decide the proper sanction
for discovery abuse. While we continue to adhere to this principle, there
are exceptional cases where only one sanction can properly address the
conduct at issue. Because the [] discovery abuse here was so blatant and
systematic. and because it undermined the integrity of the entire
proceeding, the only proper sanction is a default judgment on the issue of
liability. . . . Any less severe sanction would be inconsistent with the rule
that punishment for discovery abuses must be made unbearable in order
to thwart the inevitable temptation which zealous advocacy inspires.

Richardson,flll 57,63,65 (citations omitted). This CourlnotesthalinRichardson,rhe

Montana Supreme Court approved the issuance of a default judgmeot against a party

not cooperating in discoverl.

The Montana Supreme Court has also approved the sanction of striking a

parfy's defenses when it violated a court order by failing to respond to discovery

requests. Culbertson-Froid-Bainville Health Care Corp. v. JP Stevens & Co.,2005

MT 254, 329 Mont. 38, I 22 P.3d 43 1. In determining the propriety of discovery

sanctions, the supreme court applies a tkee-part test:

In assessing the propriety of discovery sanctions imposed pursuant
to Rule 37(b), M.R.Civ.P., we apply a three-part test. We consider
whether the consequence inflicted via the sanction: (1) relates to the
extent and nature of the actual discovery abuse; (2) relates to the extent
of the prejudice to the opposing party which resulted from the discovery
abuse; and (3) is consistent with the consequences expressly wamed of
by the District Court, if a warning was actually issued. In addition to
these three factors, we will consider a parfy's disregard of the court's
orders and authority.

Culbertson, fl 14 (citations omitted). As noted by the supreme cou( in considering

factor (2), "[w]hen a failure to comply with discovery procedures effectively halts the

ORDER ON MOTION FOR SANCTIONS - Prse 6
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discovery process, it results in impermissible prejudice to the opposing party."

Culbertson,\ 18.

As to the third-prong, the supreme court heici that this i'actor oniy appiies

ifthe triaf court issued an express warning. Culbertson, fl 15. The supreme court has

noted that Rule 37(b)(2) of the Montana Rules of Civil Procedure adequately informs a

party ofthe consequences that would follow should they disregard a court's order.

Culbertson, tJ ?0. Further, Rule 37(a)(4) of the Montana Rules of Civil Procedure

provides: "[flor purposes of this subdivision (a), an evasive or incomplete answer or

response must be treated as a failure to answer or respond." If a motion to compel is

granted, the court must make the parry' whose conduct necessitated the motion to pay

the reasonable expenses incurred in making the motion, including attorney fees. Rule

37(a)(5)(A), M.R.Civ.P. Rule 37(b)(2) of the Montana Rules of Civil Procedure

provides for specific sanctions for not obeying a discovery order. Those sanctions are

numerous and allow a court to strike pleadings in whole or in part; to dismiss the

action or proceeding in whole or in part; and to render a default judgment against a

disobedient party.

The Court also notes that the Montana Supreme Court has approved the

dismissal of an individual's claim when the individual failed to attend a properly

noticed deposition. Xu tt. Mclaughlin Research Inst. for Biomed. Sci., Inc, 2005 MT

209,328 Mont. 232, 119 P.3d 1,00. Xu also stands for the proposition that sanctions,

including dismissal, are appropriate for refusal to comply with a court's discovery

orders. Xa. 11 29.

Problems with Discovery

The first problem with discovery is the fact that despite being ordered to

complete discovery on July 20, 2012 and again on August 2, 2012, WTP failed to abide

ORDER ON MOTION FOR SANCTIONS - Paet 7
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by the Court's orders. No additional extension was requested and as best the Court can

determine, WTP did nothing until the hearing on November 1, 2012 to supply the

requested infbrmation. With that context in mind one must examine the answers that

were given.

It appears by WTP's supplemental discovery responses filed with the

Courl on November 1,2012 that most of the questions have been answered. WTP

complains that the State's post-November l,2}I2hearing brief was late. While the

Court gave the State seven days to file its brief, it was not filed until

November 13,2012. While that may be a consideration in a normal case, in a case

such as this, where the Court is concemed with the integrity of its own orders, the fact

that one of the parties may be late on filing a briefis not of major consequence.

Requests for admission 36 and 38 requested WTP admit that certain

documents were true and accurate copies. Instead of simply answering the specific

questions asked, WTP made lengthy objections and never admitted if the documents

were true and accurate copies. While this appears to be a minor issue, in the context of

WTP's failure to comply with the Court's Order on Motion to Compel, it takes on a

different meaning.

Interrogatory 8 asks for a specifrcation of all expenditures made by WTP

to influence Montana elections since January 1, 2008^ WTP's answer rvas "WTP has

made no expenditures for communications that expressly advocate for or against a

clearly identified candidate for public office in Montana." Again, this answer does not

specifically address the question asked.

lnterrogatory I 1 asks for various information concerning individuals who

have made or pledged donations. In its supplemental answer, WTP goes through a

lengthy objection and then indicates that the State is "free to compile the infomation

ORDER ON MOTION FOR SANCTIONS - Pase I
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to answer the multiple questions posed in this Intenogatory." The "information"

mentioned is the fact that the State obtained by subpoena WTP's financial records from

Wells largo. Neither the Montana Supreme Court nor Rule 26 of the Montana Ruies

of Civil Procedure permits a party to decline to comply with a court order requiring

compliance on the basis or opinion that the opposing parly already possesses the

required information. Linnv. Whitaker,2}}7MT 46,n26,336 Mont. 13l, 152 P'3d

1282.

Interrogatory 7 requests the identif of all WTP employees, members,

and shareholders. Again, after a lengthy objection, WTP states i'the State is not

entitled to WTP's employee or member information under any circumstances." This

answer is given despite this Court's clear Order on July 20, 2012 that the information

be provided. While WTP is certainly entitled to disagree with the Court's conclusion

in its July 20,2Q12 Order, it does not retain the right to ignore the Court's Order.

The answer to Interrogatory 6 also appears to be lacking, That

interrogatory asks for WTP's officers and directors, WTP again gives a lengthy

objection and then a list of names. A reasonable reading of the interrogatory would be

to identifu which of the named individuals bears the title of director or officer. This

may, in an isolated setting, appear to be a minor issue, but in light of WTP's behavior,

as mentioned above, it carries an added significance.

Interrogatory l4 asks how much money WTP spent educating the public

about Montana candidates who ran for office in 2008. Again, not speciltcally

answering the question, the supplemental answer was "WTP spent no money in

Montana for communications that expressly advocated the success or defeat of clearly

identified candidates for public office in 2008." Part of the question asked was what

funds were spent educating the public about candidates. The Court takes WTP's

ORDER ON MOTION FOR SANCTIONS - Page 9
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answer to read "none." This is stated in spite of the affidavit of Donny Ferguson, the

executive director of WTP. (Pls.' Br. Supp. Mot. Summ. J., Ex. 2,) In his affidavit

dated June 2,201,1, Ferguson stateci "WTP eciucates members oithe pubiic aboui

natural resource issues throughout the United States, including the state of Montana."

(Id., fl 10.) This affidavit testimony appears to directly contradict the answer given to

Intenogatories l4 and 15.

Request for Production 4 requests WTP's articles of incorporation, by-

laws, resolutions, and minutes ofall meetings since January 1,2008. In response to

this interrogatory, WTP included a copy of its by-laws. The Courl notes that this

document is not signed. WTP suggests that there are relevance and jurisdictional

issues that prevent the production of this sort of documentation. While again this is an

interesting argument, it is inelevant in light of this Court's July 20, 2012 Order. The

Court notes that WTP's by-laws require regular board meetings and require the

keeping of minutes. None of those documents were provided.

In documents produced pursuant to Request for Production 3, WTP

provided its Form-990 for the year 2008. At page 6 of that document, WTP tells the

Intemal Revenue Service (IRS) that it "contemporaneously documents the meetings

held or written actions undertaken." None of those documents were provided,

although requested in Request for Production 4.

Request for Production 3 requested each document filed with the IRS

relating to WTP. WTP supplied some additional information on November 1,2012,

but did not provide WTP's ta"\ retums for 2009 or 2010.

There seems to be some dispute over tire adequacy ofRequest for

Production l2 concerning documents provided on behalf of CEE' WTP points out

there are two different entities with the label of CEE - one a 527 political

ORDER ON MOTION FOR SANCTIONS - Page 10
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organization and one a Montana-filed political action committee. In light of the

confusion, the Court makes no ruling or finding in this regard.

Finaiiy, WTP's suppiementai response to R.equest for Produciion i9 is a

multi-page list of members or contributors to WTP. This may be a partial anslver to

Intemogatory 7, which refers to a list of persons who support WTP. Two things are to

be noted. First, WTP did not answer the question conceming the employees or

member information, And, perhaps more important, is the delay in bringing forth the

information in WTP's supplemental response to Request for Production 19. The

document appears to be a very simple list of individuals who have contributed to WTP.

Why this document was not produced promptly after the Court's July 20,2012 Order is

a mystery.

In conclusion, it appears that WTP has, by and large, ansrvered the

discovery it was ordered to provide by this Court's July 20, 2012 Order. However, the

fact remains that discovery was not provided pursuant to that Order until

November l, 2012 - well after a motion for sanctions had been filed. In addition, as

set forth above, WTP continues its attempt to evade or outright refuse to answer

certain discovery. In light of all that has gone on in this case, and even as

acknowledged by WTP's attorney, a sanction is appropriate. The question then

becomes the form ofthe sanction.

As noted above (Culbertson-Froid-Bainville Health Care Corp. v. JP

Stevens & Co.), this Courl has been directed by the Montana Supreme Court to apply a

three-part test in cases of discovery abuse. First, the Court must look at the extent and

nature of the discovery abuse. Here, we have par['failing to initially complete

discovery as requested and then failing to comply with an Order on a motion to

compel. Even after that compliance, there are several deltciencies in the discovery.

ORDER ON MOTION FOR SANCTIONS - Paee 11
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Thus, the extent and nature ofthe discovery abuse appears to be long-standing and

pervasive.

Next, rhe Court is to consirier rhe exteni oiihe prejudice to ihe opposing

parfy. As noted by the supreme court, failure to comply with discovery procedure halts

the discovery process and results in impermissible prejudice to the opposing party.

Culbertson, !l 18. Here, the State has been required to file a motion Io compel and a

motion for sanctions, and WTP's discovery abuse has extended beyond the discovery

deadline.

Finally, the Court is to consider whether the remedy is consistent with

consequences expressly warned of by the Court. As noted, this third factor applies

only if the trial court issued an express warning. Culbertson, tl 15. Here, the Court did

not issue an express warning. The Courl did not think such an express waming was

necessary after it issued its July 20, 2012 Order on the motion to compel discovery.

The Court finds that its discovery sanction, announced below, is appropriate

considering what has occurred ir this case and the factors just outlined.

First, the Court will require WTP to pay the attorney fees and costs

incuned by the State in bringing the initial motion to discovery and the motion for

sanctions. Next, as requested by the State, Counts 1, 4,9, 10, and 1 I ofthe second

amended complaint are dismissed, and prayers for relief 1,2, 17,18,21,22, and24 we

stricken. Any remaining counts and prayers for relief in the second amended

complaint shall be read as not including WTP.

At this point in the proceeding, the Court will not enter factual findings

as requested by the State on its counterclaim. WTP will have ten days from the daie of

this Order to answer each of the interrogatories and requests for production discussed

in this Order. If such discovery is not made within ten days from the date of this

ORDER ON MOTION FOR SANCTIONS - Pase 12
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Order, then the factual findings requested by the State in support of its counterclaim

will be entered by this Court. In this Order, the Court has indicated the deficiencies it

sees with W'I'P's discovery responses. Those deficiencies will be conecteci within the

ten-day period or the factual frndings will be entered. In WTP's response, the Court is

no longer interested in hearing WTP's objections. All the Coud wants is answers to

the questions that have been propounded.

WTP shall remain a Defendant in the counterclaims.

IT ]S SO ORDERED.

DATED this12 day of December 2012.

pc: James E. Brorvn
Steve Bullock/Aadrew I HufflMichael G. Black
James M. Scheier

T/JMS/W lradition pship v murry ord mot sj.vpd

JEFFREY
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