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Apple submits this notice to inform the Commission of new facts relevant to the issues under 

review and the public interest.  

First, in a remarkable about-face this week, Samsung announced it was withdrawing its requests 

for injunctive relief on allegedly standard-essential patents in its pending cases against Apple in courts 

throughout Europe.  Samsung issued a statement describing its decision to forego injunctive relief for its 

declared-essential patents as being made “in the interest of protecting consumer choice”: 

Samsung remains committed to licensing our technologies on fair, reasonable 
and non-discriminatory terms, and we strongly believe it is better when 
companies compete fairly in the marketplace, rather than in court.  In this 
spirit, Samsung has decided to withdraw our injunction requests against 
Apple on the basis of our standard essential patents pending in European 
courts, in the interest of protecting consumer choice. 

(Ex. A [CNET, EU set to charge Samsung in antitrust case – report, Dec. 20, 2012].)  

Second, notwithstanding Samsung’s eleventh-hour action, the European Commission (“EC”) 

today charged Samsung with violating European antitrust law when it issued a Statement of Objections 

that “sets out the Commission’s preliminary view that under the specific circumstances of this case, where 

a commitment to license SEPs [standards-essential patents] on FRAND terms has been given by 

Samsung, and where a potential licensee, in this case Apple, has shown itself to be willing to negotiate a 

FRAND licence for the SEPs, then recourse to injunctions harms competition.”  (Ex. B [European 

Commission, Antitrust: Commission sends Statement of Objections to Samsung on potential misuse of 

mobile phone standard-essential patents, Dec. 21, 2012] at 2.)  The EC noted that although Samsung had 

withdrawn its requests for injunctive relief in Europe, that step “does not alter the Commission’s 

preliminary conclusions about the anti-competitive nature of Samsung’s conduct thus far.”  (Ex. C 

[European Commission, Samsung – Enforcement of ETSI standards essential patents (SEPs), Dec. 21, 

2012] at 1.)  The Commission also distinguished between the “generally legitimate remedy for patent-

holders” of using injunctions to address infringement and “the seeking of an injunction for SEPs in the 

exceptional circumstances of this case  . . . where the company against which an injunction is sought is 

willing to negotiate a FRAND license.”  (Ex. C at 1.)  
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Here, in the 794 Investigation, Samsung recently argued that “U.S. customers will not be harmed 

if an exclusion order is entered here,” and “[t]o the contrary, the interests of U.S. consumers favor the 

enforcement of standard-essential patents[.]”  (Samsung’s Initial Submission, Dec. 3, 2012, Public 

Version at 19.)  Samsung’s new admission in Europe that foregoing injunctive relief is “in the interest of 

protecting consumer choice” fundamentally contradicts its position here in the ITC, and demonstrates that 

its pursuit of exclusionary remedies on declared-essential patents is in fact anticompetitive.  The EC’s 

enforcement action further confirms that Samsung’s conduct with its declared-essential patents has been 

anticompetitive, and that Apple is in fact a willing licensee.  These facts support Apple’s position that 

Samsung’s attempt to exclude Apple products using declared-essential patents is not in the public interest. 
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The European Union is expected to file an
antitrust case against Samsung very soon.

According to Reuters, which spoke with the
European Union competition chief Joaquin
Almunia, his office will "issue a statement of
objections very soon" against Samsung. Almunia
didn't say what would be included in those
objections, but the move follows a year-long
investigation into Samsung's patent practices.

The European Commission -- the executive arm
of the EU -- announced in November 2011 that it
had launched a preliminary investigation into Samsung's patent policies. Just two months
later, the Commission announced a formal investigation into whether Samsung had used
wireless patents as an anticompetitive tool, in violation of its commitment to the European
Telecommunications Standards Institute.

Samsung holds a wide array of wireless patents that have been deemed standard and
essential. Those patents are required to be offered to competitors on a fair, reasonable, and
nondiscriminatory (FRAND) basis. In January, the Commission said that Samsung had
"sought injunctive relief in various Member States' courts against competing mobile device
makers based on alleged infringements of certain of its patent rights which it has declared
essential to implement European mobile telephony standards."

The Commission added at the time that it
would "investigate, in particular, whether in
doing so Samsung has failed to honor its
irrevocable commitment given in 1998 to the
European Telecommunications Standards

EU set to charge
Samsung in antitrust
case -- report
The European Union's competition chief says the formal filing will be
coming "very soon."
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Institute (ETSI) to license any standard
essential patents relating to European
mobile telephony standards on fair,
reasonable and non-discriminatory (FRAND)
terms."

Earlier this week, Samsung announced that
it had dropped requests to ban Apple
products across several European countries,

including Germany, the U.K., and France. Here is Samsung's full statement from earlier this
week:

Samsung remains committed to licensing our technologies on fair, reasonable and
non-discriminatory terms, and we strongly believe it is better when companies
compete fairly in the marketplace, rather than in court. In this spirit, Samsung has
decided to withdraw our injunction requests against Apple on the basis of our standard
essential patents pending in European courts, in the interest of protecting consumer
choice.

Although Samsung is fine with Apple products staying on store shelves, Foss Patents'
Florian Mueller noted that the company is still suing Apple for compensation.

CNET has contacted Samsung for comment on the latest developments. We will update this
story when we hear back from Samsung.

This story has been updated throughout the morning.

Topics: Smartphones, Corporate and legal, Personal communications Tags: Apple, Samsung, mobile,
patents
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IP/12/1448 

EUROPEAN COMMISSION 

PRESS RELEASE 

Brussels, 21 December 2012 

Antitrust: Commission sends Statement of Objections to 
Samsung on potential misuse of mobile phone standard-
essential patents  

The European Commission has informed Samsung of its preliminary view that Samsung's 
seeking of injunctions against Apple in various Member States on the basis of its mobile 
phone standard-essential patents ("SEPs") amounts to an abuse of a dominant position 
prohibited by EU antitrust rules. While recourse to injunctions is a possible remedy for 
patent infringements, such conduct may be abusive where SEPs are concerned and the 
potential licensee is willing to negotiate a licence on Fair, Reasonable and Non-
Discriminatory (so-called "FRAND") terms. The sending of a Statement of Objections does 
not prejudge the final outcome of the investigation. 

Commission Vice President in charge of competition policy Joaquín Almunia said: 
"Intellectual property rights are an important cornerstone of the single market. However, 
such rights should not be misused when they are essential to implement industry 
standards, which bring huge benefits to businesses and consumers alike. When companies 
have contributed their patents to an industry standard and have made a commitment to 
license the patents in return for fair remuneration, then the use of injunctions against 
willing licensees can be anti-competitive."  

Standards bodies generally require members to commit to license patents that they have 
declared essential for a standard on FRAND terms. This commitment is designed to ensure 
effective access to a standard for all market players and to prevent "hold-up" by a single 
SEP holder, since access to those patents which are standard-essential is a precondition 
for any company to sell interoperable products in the market. At the same time, it allows 
SEP holders to be fairly remunerated for their intellectual property. 

The Samsung SEPs in question relate to the European Telecommunications 
Standardisation Institute's (ETSI) 3G UMTS standard, a key industry standard for mobile 
and wireless communications. When this standard was adopted in Europe, Samsung gave 
a commitment that it would license the patents which it had declared essential to the 
standard on FRAND terms. In 2011, Samsung started to seek injunctive relief before 
courts in various Member States against Apple based on claimed infringements of certain 
of its 3G UMTS SEPs.  
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Today's Statement of Objections sets out the Commission's preliminary view that under 
the specific circumstances of this case, where a commitment to license SEPs on FRAND 
terms has been given by Samsung, and where a potential licensee, in this case Apple, has 
shown itself to be willing to negotiate a FRAND licence for the SEPs, then recourse to 
injunctions harms competition. Since injunctions generally involve a prohibition of the 
product infringing the patent being sold, such recourse risks excluding products from the 
market without justification and may distort licensing negotiations unduly in the SEP-
holder's favour. The preliminary view expressed in today's Statement of Objections does 
not question the availability of injunctive relief for SEP holders outside the specific 
circumstances present in this case, for example in the case of unwilling licensees. 

Background  
The Commission opened the investigation in January 2012 (see IP/12/89).  

Article 102 TFEU prohibits the abuse of a dominant position which may affect trade and 
prevent or restrict competition. The implementation of this provision is defined in the 
Antitrust Regulation (Council Regulation No 1/2003) which can be applied by the 
Commission and by the national competition authorities of EU Member States. 

A Statement of Objections is a formal step in Commission investigations. The Commission 
informs the parties concerned in writing of the objections raised against them and the 
parties can reply in writing and request an oral hearing to present comments. 

The Commission takes a final decision only after the parties have exercised their rights of 
defence. 

If, after the parties have exercised their right of defence, the Commission concludes that 
there is sufficient evidence of an infringement, it can issue a decision prohibiting the 
conduct and impose a fine of up to 10 % of a company’s annual worldwide turnover. 

For more information, you may consult MEMO/12/1021. 

 

 

Contacts : 
Antoine Colombani  (+32 2 297 45 13) 
Marisa Gonzalez Iglesias  (+32 2 295 19 25) 
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MEMO/12/1021 

EUROPEAN COMMISSION 

MEMO 

Brussels, 21 December 2012 

Samsung – Enforcement of ETSI standards essential 
patents (SEPs) 

Questions and Answers 

What is an injunction? 
An injunction is a court order aiming at preventing the continuation of a patent 
infringement. Generally, it includes the prohibition to sell the product infringing the patent. 
Such injunctions can be preliminary – as a precautionary measure typically for the time of 
the assessment of the case on the merits by the court. Injunctions can also be permanent 
as a result of the decision on the merits by a court.  

What are the Commission's concerns in this case? 
In industries such as the IT sector, industry standards are key and bring benefits to 
consumers and businesses alike in terms of interoperability and innovation. However, once 
a technology has been chosen and the standard has been set, it is important that the 
standard is accessible to all interested parties. In order to ensure such access and to 
prevent patent hold-up, standard-setting organisations generally require that members 
commit ex ante to license their standard essential patents (SEPs) on Fair Reasonable and 
Non-Discriminatory (FRAND) terms. Against this backdrop, the Commission is concerned 
that the use of injunctions can be anti-competitive. 

How does Samsung's announcement of 18 December 2012 that it is 
withdrawing injunctions in Europe affect the case? 
The Commission takes note of Samsung's announcement. This does not alter the 
Commission's preliminary conclusions about the anti-competitive nature of Samsung's 
conduct thus far.  

Is the Commission generally questioning the use of injunctions by 
patent-holders? 
No. Recourse to injunctive relief is generally a legitimate remedy for patent-holders in 
case of patent infringements. The case is therefore not about eliminating the use of 
injunctions by patent-holders. Rather, the Commission takes the preliminary view that the 
seeking of an injunction for SEPs can constitute an abuse of a dominant position in the 
exceptional circumstances of this case - where the holder of a SEP has given a 
commitment to license these patents on FRAND terms and where the company against 
which an injunction is sought is willing to negotiate a FRAND licence. 
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Is the Commission not intervening in a simple patent dispute 
between private parties? 
No. The Commission takes no position on the validity or infringement of the patents in 
question which is to be determined by national courts. The Commission's intervention 
aims to protect the public interest that commitments given during a standard-setting 
process are respected so that consumers and businesses can enjoy the benefits of 
standardisation.  

Does the Commission take a position on what a reasonable royalty 
rate is? 
No. National courts or arbitrators are generally well equipped to do this. The Commission's 
preliminary view is that in the specific circumstances of the case, the seeking of 
injunctions may unjustifiably distort FRAND licensing negotiations where a commitment to 
license the SEPs in question on FRAND terms has been given. 

What are the general implications of the case for patent 
protection? 
Intellectual property rights are one of the cornerstones of the single market and therefore 
have a key role in promoting innovation. This case is about the potential misuse of certain 
SEPs in the specific standardisation context. The Commission will continue to attach high 
importance to effective patent protection and an efficient patent system. 

What about the right of a company to access a tribunal? 
The right of access to a tribunal does not constitute an unfettered prerogative. According 
to the EU Charter of Fundamental Rights, it may be restricted, provided that the restriction 
(i) corresponds to objectives of general interest, (ii) is proportionate, and (iii) does not 
infringe upon the very substance of the right. The Commission's preliminary view is that 
these conditions are fulfilled in the case at hand. 

Samsung's right to seek damages and other corrective or alternative measures for an 
infringement of its SEPs remains untouched. 

Does the Commission's Statement of Objections affect lawsuits 
pending before national jurisdictions? 
National courts remain free to decide lawsuits pending before them as long as EU law is 
respected. Regulation 1/2003 sets out the basic principles that should be followed to 
ensure the uniform application of EU competition law in the event that the Commission 
opens proceedings to investigate a certain conduct. In particular, Article 16 provides that 
national courts "must avoid giving decisions which would conflict with a decision 
contemplated by the Commission in proceedings it has initiated. To that effect, the 
national court may assess whether it is necessary to stay its proceedings."     
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How did this case begin? 
The Commission initiated the case on its own initiative. 

What is the relevance of the fact that Apple first sought injunctions 
against Samsung? 
Apple launched injunctions against Samsung on the basis of non-SEPs, i.e. patents for 
which no commitment to license on FRAND terms had been given in a standardisation 
context. The Commission's case derives from the specific standardisation context and the 
associated commitment to license SEPs on FRAND terms. 

What about other cases relating to SEPs? 
The Commission is investigating a number of other cases relating to SEPs but cannot 
divulge details at this stage. In April 2012 the Commission opened proceedings against 
Motorola (see IP/12/345). 

Is the Commission liaising on these issues with the antitrust 
authorities in the United States? 
The Commission is in close contact with both the US Department of Justice and the US 
Federal Trade Commission on issues relating to SEPs. 

What are the next steps? 
A Statement of Objections is a formal step in Commission investigations. The Commission 
informs the parties concerned in writing of the objections raised against them and the 
parties can reply in writing and request an oral hearing to present comments. The 
Commission takes a final decision only after the parties have exercised their rights of 
defence. The sending of a statement of objections does not prejudge the final outcome of 
the investigation. 
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