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WINFREE ACADEMY CHARTER SCHOLLS 
RESPONSE TO TEXAS EDUCATION AGENCY PRELIMINARY AUDIT REPORT 

PART I 
STAGE 4 ON-SITE REVIEWS 

 
As described in the Preliminary Report to which this Response is directed, Winfree Academy Charter 
Schools (“WACS” or “the School”) was selected by the Texas Education Agency (“TEA”) for 
participation in the 2009–2010 monitoring process at a Stage 4 level of intervention for the School’s 
Bilingual Education/English as a Second Language and special education programs.  WACS was also 
selected for participation at a Stage 4 level of intervention in the Data Validation Monitoring 
(“DVM”) System for Student Assessment Records.  WACS was additionally selected for a Stage 4 
level of intervention in the 2008–2009 Career and Technical Education (“CTE”) program, as well as 
in the 2007–2008 and 2008–2009 DVM System for Student Leaver Records.   
 
As a result of the School’s selection for participation in the Stage 4 level of intervention, the TEA 
conducted on-site investigations during February 9–13, 2009 and March 8–12, 2010.  These on-site 
visits were conducted to examine the origins of the School’s “low performance,” review program 
effectiveness concerns, and review and validate data reporting.  The on-site visits consisted of focus 
group discussions and interviews with individual WACS personnel, classroom observations, 
document reviews, and student data reviews.   
 
Part I of the Preliminary Report is the result of the on-site visits conducted by the TEA.  These results 
are grouped into six sections identifying areas for suggested improvement, reporting on specific 
issues and trends identified, and prescribe “Required Actions” to be taken by the School:   
 

• Section 1:  Special Education Preliminary On-Site Findings;   
• Section 2:  Bilingual Education/English as a Second Language Preliminary On-Site Findings;  
• Section 3:  Career and Technical Education Preliminary On-Site Findings;  
• Section 4:  Data Validation Monitoring for Student Assessment Records Preliminary On-Site 

Findings;  
• Section 5:  Data Validation Monitoring for Student Leaver Records Preliminary On-Site 

Findings; and  
• Section 6:  Career and Technical Education (CTE) Program Access Review (PAR) 

Preliminary On-Site Report.   
 
The following is the School’s response to Sections 1–5 of Part I of the Preliminary Report.1   
 
 
  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The School submitted its response to Part I, Section 6 of the Preliminary Report to Eugene Sekula on October 27, 2011.   
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PART I, SECTION 1:  SPECIAL EDUCATION 
PRELIMINARY ON-SITE FINDINGS REPORT 

2009–2011 
 
Part I, Section 1 of the Preliminary Report addresses the results of a March 8–12, 2010 on-site 
investigation by the TEA into the School’s special education program.  After conducting their on-site 
investigation and performing a longitudinal review of the School’s Performance-Based Monitoring 
Analysis System (“PBMAS”) data, the TEA Team identified six areas of the School’s special 
education program that are alleged to be in need of improvement, and prescribed 27 Required 
Actions for the School to develop and implement.  Each of these 27 Required Actions and their 
related Findings are discussed below.    
 
AREAS FOR IMPROVEMENT:  STATE ASSESSMENT PROGRAM  
 
The Preliminary Report begins by noting:   
 

A longitudinal review of [PBMAS] data for the [School] indicates that the Texas 
Assessment of Knowledge and Skills (TAKS) passing rates in mathematics and 
science for special education students have remained significantly below the state 
passing standard over a four-year period, and passing rates in reading/English 
language arts (ELA) have remained below the state passing standard over a three-year 
period . . . .  

 
The Preliminary Report then identifies eight Required Actions structured to assist the School in 
increasing TAKS passage rates for its special education students.  These eight required Actions and 
the School’s response to each follow.   
 

1. Training on ARD Committee Decision-Making 
 
The first Required Action requires the School to “[p]rovide ongoing training to all campus staff in 
admission, review, and dismissal (ARD) committee decision-making processes related to rationale 
for each type of state assessment [and] [r]evise [its] continuous improvement plan (CIP) to include 
this activity.”   
 
WACS RESPONSE:  As noted in the Preliminary Report, the TEA Team was informed during the 
March 2010 on-site visit that the School’s ARD coordinators “receive training from the ESC annually 
on the ARD decision-making process related to state assessments.”  The ARD coordinators also 
“reported that they provided the training to all special education staff on each campus.”  Furthermore, 
the general education teacher interviewed by the TEA Team indicated that “they have received 
training from ARD coordinators.”  The TEA Team also learned that “on several campuses, special 
education teachers have provided training to general education teachers on the ARD committee 
decision-making process.”  The School’s special education teachers also informed the TEA Team 
that “the ARD coordinators facilitate and direct the discussion related to state assessment decisions in 
the ARD process.”  Thus, the TEA Team has acknowledged in the Preliminary Report that the School 
has a system in place for training all campus staff on the ARD committee decision-making process 
related to state assessments.   
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The School also squarely addressed this matter in a CIP submitted to the TEA on January 14, 2011.  
Through this CIP, the School developed a strategy to “[p]rovide ongoing training to all campus staff 
on ARD committee decision-making processes related to state assessment[s]” by analyzing “TAKS, 
TAKS-Accom., and TAKS-M test data and conduct[ing] ARD folder reviews to determine if 
appropriate rationale was selected based on [the] type of instruction that the student is receiving.”  
See Exhibit 1.1.1 (January 14, 2011 CIP).  The CIP also incorporates several sources from which the 
School develops its training strategy, including an ARD Committee Decision-Making Process 
Manual, TAKS Accommodation Manual, ESC trainings, and guidance from the TEA.  See 
Exhibit 1.1.1 (January 14, 2011 CIP).   
 
As demonstrated in the CIP, the School has completed all Required Actions under this topic.  
Accordingly, we ask that this Required Action on training for ARD committee decision-making be 
omitted from the Final Report or, in the alternative, an acknowledgment that the School has properly 
addressed this concern.   
 

2. Training on Use of Performance Level Data and the Alignment of Accommodations  
 
The TEA Team cites to folder reviews for two students with disabilities to conclude that, with regard 
to those two folders, “the TAKS participation decisions documented in the ARD did not include 
consideration of the students’ present level of performance” as required by 34 CFR§ 300.324(a)(1).  
The Preliminary Report also states that the TEA Team “found through folder reviews that for two 
students with disabilities, accommodations for assessments were not routinely provided during 
classroom instruction,” as required by 34 CFR § 300.320(a)(6)(i) and 19 TAC § 89.1055(b).   
 
As such, the Preliminary Report then requires the School to “[p]rovide training to all special 
education teachers related to the required use of present levels of performance data and the alignment 
of instructional accommodations and testing accommodations when making state assessment 
decisions.”   
 
WACS RESPONSE:  The School recognizes that IEP and ARD documentation must reflect a 
consideration of a student’s present level of performance.  See 34 CFR § 300.320(a)(1).2  This 
requirement is present in the forms used by the School’s ARD committees when reviewing student 
IEPs.  See Exhibit 1.1.2 (2009–2010 ARD Committee IEP Report); Exhibit 1.1.3 (2010–2011/2011–
2012 ARD Committee IEP Report).  Unfortunately, WACS must agree that two of the folders 
reviewed by the TEA Team did not reflect this consideration. 
 
The School’s January 14, 2011 CIP addressed this concern by requiring the School to “[p]rovide 
training to all ARD Coordinators and special education teachers related to the use of present levels of 
performance data and the alignment of instruction accommodations and testing accommodations.”  
See Exhibit 1.1.1 (January 14, 2011 CIP).  As shown by the training agendas, sign-in sheets, training 
presentations, and Regional Service Center training certificates provided with this Response, the 
School provides regular training to special education teachers on the ARD decision-making process, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2 It appears that the TEA Team inadvertently cited 34 CFR § 300.324(a)(1) as the legal basis for the consideration of 
present level of performance.  However, § 300.324(a)(1) requires an IEP Team to consider the “strengths of the child” 
when developing an IEP, while 34 CFR § 300.320(a)(1) references “the child’s present levels of academic achievement 
and functional performance.”   
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standard-based IEP writing, and the use of present levels of achievement.  See Exhibit 1.1.4 (Special 
Education Training Documentation).   
 
Thus, the Finding and Required Action that the School “[p]rovide training to all special education 
teachers related to the required use of present levels of performance data” should be omitted from the 
Final Report or, in the alternative, the TEA should acknowledge that WACS has properly addressed 
this concern.  
 
The School is confused by the TEA Team’s statement that “accommodations for assessments were 
not routinely provided during classroom instructions,” as required by 34 CFR § 300.320(a)(6)(i) and 
19 TAC § 89.1055(b).  Under 34 CFR § 300.320(a)(6)(i), student IEPs must contain “[a] statement of 
any individual appropriate accommodations that are necessary to measure the academic achievement 
and functional performance of the child on State and district-wide assessments.”  Similarly, 19 TAC 
§ 89.1055(b) states that student IEPs “must include a statement of any individual appropriate and 
allowable accommodations in the administration of assessment instruments.”  These regulations do 
not require the provision of assessment accommodations during regular classroom instruction.  
Moreover, it is unclear how the TEA Team was able to determine that assessment accommodations 
were not routinely provided during classroom instruction through folder reviews.  Without a more 
specific statement from the TEA Team, the School is unable to provide a clear response to this 
Finding, other than to state that it consistently provides assessment accommodations in an appropriate 
manner.  As such, this Finding should be omitted from the Final Report.    
 

3. Rationale for Modified Assessments  
 
The TEA Team reports that “[f]older reviews revealed that for three students with disabilities, the 
ARD documentation did not appropriately identify the justification for participation requirements for 
the TAKS-M assessments” as required by 34 CFR § 300.320(a)(6)(ii).  The Preliminary Report then 
requires the School to “[c]onduct folder reviews of students with disabilities who took the TAKS-
Modified (TAKS-M) assessment and determine if the appropriate rationale was selected based on the 
type of instruction and special education services that the student is receiving.”   
 
WACS RESPONSE:  WACS acknowledges an argument that some of the student folders reviewed 
by the TEA Team did not appropriately identify the rationale for administering a modified 
assessment.  The School addressed this concern in its January 14, 2011 CIP, which states that WACS 
will “[a]nalyze TAKS, TAKS-Accom., and TAKS-M test data and conduct ARD folder reviews to 
determine if the appropriate rationale was selected based on [the] type of instruction that the student 
is receiving.”  See Exhibit 1.1.1 (January 14, 2011 CIP).  In June 2011, the School conducted an 
internal audit and reviewed records for the students who took a modified assessment to ensure that 
appropriate justification for that assessment was documented by the School.  See Exhibit 1.1.5 
(June 2011 TAKS-M Justification Audit).  The School’s ARD/IEP report was also revised to include 
a “Determination of Participation in State and Districtwide Assessments” discussion where the 
reasons for administering a modified assessment are documented.  See Exhibit 1.1.3 (2010–
2011/2011–2012 ARD Committee IEP Report).  The School’s special education administrative 
assistant now reviews each student folder to ensure that the rationale for administering a modified 
assessment are properly documented.  See Exhibit 1.1.6 (Blue Folder Checklist and Organization).   
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As the School has previously taken steps to correct the concerns noted by the TEA Team, we request 
that this Finding and related Required Action be omitted from the Final Report or, in the alternative, 
that the TEA acknowledge that WACS has properly addressed these concerns.   
 

4. Data Management System Training  
 
The TEA Team reports that, although the School “uses the AEIS-IT test data analysis system to 
disaggregate state assessment and benchmark data,” special education teachers “did not have 
experience working with the AEIS-IT system or disaggregating student assessment data,” and that 
“disaggregation of data occurs at the central office level.”  The TEA Team then states that “[a]ll 
students are given a benchmark assessment upon enrollment at [WACS], and these data are analyzed 
and used to develop the student TAKS profile (STP) for each student.”  The STP “is to be constantly 
updated and should include all of the interventions and strategies that are to be utilized with a 
student.”  Student assessment data is also used to develop “academic intervention mentoring (AIM) 
groups, where students are able to receive individualized interventions and peer tutoring.”  The 
Preliminary Report then states that after students are enrolled at WACS, “they are administered a 
benchmark assessment annually in August.”  The TEA Team reports that “general education teachers 
conduct benchmark assessments and develop the STP,” and that “special education teachers do not 
have a direct role in this process.” 
 
The Preliminary Report then requires the School to “[p]rovide ongoing training to all special 
education staff on use of the AEIS-IT date management system,” and to “[r]evise the CIP to include 
specific activities designed to ensure the consistent use of this data system to assist teachers in 
customizing instruction for students with disabilities at a district wide level.”   
 
WACS RESPONSE:  The School respectfully disagrees in part with the TEA Team’s statement that 
“disaggregation of student data occurs at the [WACS] central office level” and that special education 
teachers “did not have experience working with the AEIS-IT system or disaggregating student 
assessment data.”  The TEA Team may have reached this conclusion because the School’s policy was 
for teachers to send completed benchmarks to the School’s corporate office, where the curriculum 
and instruction department would scan and analyze the benchmarks and provide each campus with a 
summary of the results.  Teachers would further disaggregate this information by inputting student 
results into individual STPs.  See Exhibit 1.1.7 (TAKS Preparation Plan and STP Guidelines).  Thus, 
contrary to the Preliminary Report’s findings, all WACS teachers, including special education 
teachers, did participate in the disaggregation of benchmark data.   
 
Additionally, the School disagrees with the Preliminary Report’s findings that benchmark 
assessments are administered only once per year each August.  During the 2009–2010 school year 
reviewed by the TEA Team, WACS teachers were actually required to provide four benchmark 
assessments for each student, two in the Fall and two in the Spring.  See Exhibit 1.1.8 (Benchmarking 
Procedures and Process).  Results from these assessments (from TAKS objectives down to student 
expectations) were transferred and translated as input into each student’s STP.  See Exhibit 1.1.9 
(STP Audit Form and Dates of Completion).  Thus, the School clearly administered more than one 
benchmark assessment to all students during the time period reviewed by the TEA Team, and utilized 
these assessments to constantly update student academic plans.   
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The School appreciates the TEA Team’s concern that special education teachers may not be 
sufficiently involved in the direct development and implementation of STPs.  For such reason, the 
School’s January 14, 2011 CIP directed WACS to “[c]onduct an analysis of the special education 
teachers” and “[d]evelop activities to increase the collaboration between general education and 
special education teachers,” including activities that “increase the involvement of special education 
teachers in the benchmark and IEP progress monitoring process.”  See Exhibit 1.1.1 (January 14, 
2011 CIP).  Special education teachers currently have a more direct role in the benchmark process by 
directly administering assessments to special education students and discussing student results with 
general education teachers.  Through this collaborative process, the special education and general 
education teachers are able to develop comprehensive and individually tailored STPs for all special 
education students, thus fulfilling the Preliminary Report’s requirement that the School develop 
“specific activities designed to ensure the consistent use” of the School’s test data analysis system.   
 
Finally, the School recognizes that while the Preliminary Report requires WACS to provide training 
to special education staff on the use of the AEIS-IT system, such is not possible, as the School no 
longer uses AEIS-IT as its test data analysis system.  WACS uses Eduphoria software to perform this 
function, and provides regular training on this system to all staff, including special education staff, 
during department meetings and campus trainings.  See Exhibit 1.1.10 (Eduphoria Trainings).   
 
Because the School has taken affirmative steps to resolve the TEA Team’s concerns on all of these 
issues, we request that each of the Findings and Required Actions discussed above be omitted from 
the Final Report or, in the alternative, an acknowledgment that the School has properly addressed 
these concerns.   
 

5. Intensive Programs of Instruction  
 
The Preliminary Report states that the School’s STP program “is used to determine the type of 
intensive program of instruction for students with disabilities who did not perform successfully on the 
TAKS,” and that “the Plato and Study Island computer-based programs are used to provide intensive 
remediation.”  The TEA Team also reports that the School’s “mathematics, science, and writing labs 
also provide opportunities for students to receive individualized instruction and tutorials.”  The 
TEA Team also performed a folder review, and determined that “for six students with disabilities 
who were unsuccessful on state assessments, the ARD committee did not develop an intensive 
program of remediation” as required by TEC § 28.0213(a)(3).   
 
The Preliminary Report then requires the School to “[c]onduct an analysis of all existing intensive 
instruction programs and activities district wide,” and to “[p]rovide training to all staff on the various 
programs.”  The School is then charged with developing “a process for consistently documenting 
interventions in the ARD paperwork.”   
 
WACS RESPONSE:  The School must respectfully disagree with the TEA Team’s erroneous 
conclusion that “the Plato and Study Island computer-based programs are used to provide intensive 
remediation.”  The School’s teachers provide intensive remediation; Plato is simply a computer 
program that was used to deliver parts of the School’s curriculum.   
 
Moreover, the School’s January 14, 2011 CIT states that the School will “[c]onduct an analysis of all 
existing intensive instruction programs” and “[p]rovide training to all staff on the various programs.”  
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See Exhibit 1.1.1 (January 14, 2011 CIP).  After analyzing its programs, the School revised its ARD 
and IEP documentation to list the intensive programs of instruction available to students with 
disabilities who do not perform satisfactorily on state assessments.  These intensive programs 
include:   
 

• STPs detailing objectives and expectations for student improvement;  
• TAKS preparation sessions;  
• Study labs;  
• Student/teacher collaboration in goal setting;  
• TAKS readiness questions built into curriculum;  
• Opportunities for additional tutorials;  
• Monitoring of academic progress by special education teachers and academic guidance teams; 

and  
• Service learning for integrating cross-curricular activities into community improvement 

projects.   
 
See Exhibit 1.1.11 (Development of IEP Program Form).  
 
The School has thus completed the Required Actions discussed above through its revised CIP.  
Through these actions, the School is confident that it has addressed and resolved the TEA Team’s 
concerns on this issue.  We therefore request that these Findings and Required Action be omitted 
from the Final Report or, in the alternative, that the Final Report acknowledge that WACS has 
properly addressed these concerns. 
 

6. Schedule of Services 
 
The TEA Team next reports that a review of student folders, documents, and staff interviews revealed 
that “special education teacher service logs for one student did not match the frequency and duration 
of special education services documented on the student’s IEP.”  The TEA Team also states that “the 
frequency and duration documented on all student schedule of services reflects a minimum time.”  
According to the TEA Team, this showed that the School had not satisfied the requirements of 
34 CFR §§ 300.17(d), 300.101, and 300.320(a)(7).    
 
The Preliminary Report then requires the School to “[c]onduct a review of schedule of services on all 
students receiving special education services,” “[r]eview special education teacher service logs,” 
“[d]etermine if special education services documented on schedule of service pages match the teacher 
service logs,” and “[h]old ARD committee meetings as needed to document the appropriate duration, 
frequency, and location of services on the schedule of services on each student.”  According to the 
Preliminary Report, the School is also to revise its CIP and operating guidelines to include this 
activity.   
 
WACS RESPONSE:  The School addressed this issue prior to the issuance of the Preliminary 
Report.  The School’s January 14, 2011 CIP outlines the School’s plans to review the schedule of 
services for its special education students, and to review teacher service logs to determine if the 
services provided match those listed in student IEPs.  See Exhibit 1.1.1 (January 14, 2011 CIP).  The 
School completed this review, and has taken steps to ensure that students receive services in 
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accordance with their IEPs, as shown by the teacher logs and schedules of services provided with this 
Response.  See Exhibit 1.1.12 (Representative Schedules of Services and Teacher Service Logs). 
 
Additionally, the School revised its special education operating guidelines regarding the provision of 
related services.  These revised guidelines recognize that “[t]he statement of the amount of service 
must be sufficiently specific to reflect the commitment of [WACS] resources to the particular 
service,” and that the mere use of “ranges of time to express the [School’s] level of commitment to a 
particular special educational or related service” is not sufficiently specific.  See Exhibit 1.1.13 
(Revised Supplementary Aids and Services, Special Education, Related Services Operating 
Guidelines).  The School’s revised operating guidelines and updated ARD and IEP documentation 
also contains forms outlining the related services available to students, the location where the services 
will be provided, and a space to record the specific frequency and duration for each service provided.  
See Exhibit 1.1.13 (Revised Supplementary Aids and Services, Special Education, Related Services 
Operating Guidelines); Exhibit 1.1.3 (2010–2011/2011–2012 ARD Committee IEP Report).   
 
Through these actions, the School has taken proactive steps to resolve the TEA Team’s concern and 
ensure that the frequency and duration of related services are clearly documented and properly 
provided.  Accordingly, we request that this Finding and Required Action be omitted from the Final 
Report or, in the alternative, that the Final Report acknowledge that the School has properly 
addressed this concern.   
 

7. Formation of a District-Wide Committee   
 
The Preliminary Report recognizes that the School’s special education teachers “work collaboratively 
with general education teachers to develop IEP goals and determine appropriate accommodations and 
modification for each student with disabilities,” and that “general education teachers are responsible 
for implementing all IEP goals in the general education setting.”  The Preliminary Report also states 
that “special education teachers provide support, as needed, to students and teachers related to student 
IEPs.”  The Preliminary Report then notes that general education teachers “are responsible for 
updating student progress on IEP goals,” and that special education teachers “are responsible for 
sending the progress reports to parents.”   
 
Based on these Findings, the Preliminary Report requires the School to “[c]onduct an analysis of the 
role of the special education teachers” and “[f]orm a district wide committee consisting of campus 
and central office administrators, general education and special education teachers.”  The School 
must then “[r]evise the CIP to include activities which increase the collaboration between general 
education teachers and special education teachers and provide for more involvement of special 
education teachers in the benchmark process and the individualized education program (IEP) 
progress monitoring process.”   
 
WACS RESPONSE:  The School has already taken the actions required to resolve the TEA Team’s 
concerns.  The January 14, 2011 CIP submitted to the TEA outlines the School’s plan to develop a 
district-wide committee to analyze the role of special education teachers and increase collaboration 
between special education and general education teachers.  See Exhibit 1.1.1 (January 14, 2011 CIP).  
The role and duties of the School’s special education teachers were analyzed during special education 
meetings on November 12, 2010 and December 6, 2010 between Karen Slaughter (a Region X 
special education representative) and the School’s special education administrative team (which 
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consisted of the Special Education Director and three ARD Coordinators).  Following these meetings, 
the School revised the role and duties of special education teachers as listed below:   
 

• Special education teachers provide specially-designed instruction in a manner consistent with 
the frequency, duration and location of services specified in each student’s ARD/IEP report, 
and focus on the individual student’s IEP goals and objectives;  

• Special education teachers are now responsible for implementing the IEP goals and objectives 
in the least restrictive environment;  

• Special education teachers continue to provide special education instructional support to 
general education content teachers on a daily basis; and 

• Special education teachers are now responsible for updating student progress toward IEP 
goals, and continue to send progress reports to parents.   

 
Accordingly, this Finding and Required Action should be omitted from the Final Report or, in the 
alternative, the Final Report should acknowledge that the School has properly addressed this concern.    
 

8. Development of Walkthrough Instrument  
 
The TEA Team reports that “[i]nterviews with campus and central office administrators revealed that 
the large turnover of general education teachers has been an historical issue for the LEA,” and that 
this high turnover rate “has negatively impacted the instructional process.”   
 
The Preliminary Report then notes that, in an effort to improve instruction, campus administrators 
“conduct frequent classroom walkthrough observations to monitor instruction and student 
engagement and performance.”  These walkthrough observations “focus on learner-centered 
instruction, learner progress and engagement, classroom environment and management and the use of 
high-yield/best practice strategies.”   
 
The Preliminary Report then requires the School to utilize a district-wide committee to “develop an 
administrator walkthrough instrument to assess the direct instruction and support provided by special 
education teachers.”  The School is then to “[a]nalyze the results of the walkthrough observations” 
and revise the CIP to include these activities.   
 
WACS RESPONSE:  The Preliminary Report provides no reasoning or facts to support the 
TEA Team’s speculative statement that the “large turnover of general education teachers has been an 
historical issue” that has “negatively impacted the instructional process.”  In fact, the 2010–2011 
school year started with the smallest new teacher intern program group in the history of WACS, with 
only five new teachers beginning their employment during that school year.  
 
As such, the School objects to this Finding and its related Required Action.  Moreover, the School 
has previously developed and implemented multiple teacher walkthrough instruments used by 
principals and administrators to evaluate the direct instruction and support provided by special 
education teachers.  See Exhibit 1.1.4 (Walk Through and Evaluation Forms).  Finally, the 
Preliminary Report itself acknowledges that campus administrators conduct frequent walkthroughs, 
and that these walkthroughs focus on student progress and engagement, the classroom environment, 
and other indicators of effective instruction.  Thus, it would serve no purpose for the School to 
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convene a district-wide committee and develop a new walkthrough instrument, or to revise its CIP to 
reflect activities that have been occurring for some time.  
 
The School therefore requests that this Finding and Required Action be omitted from the Final 
Report.   
 
AREAS FOR IMPROVEMENT:  DIPLOMA RATE/GRADUATION RATE  
 
The Preliminary Report next finds that “[a] longitudinal review of PBMAS data over a three-year 
period indicates that [WACS] has remained significantly below the state standard in the number of 
students with disabilities who graduate under the recommended high school program (RHSP) and the 
distinguished achievement program (DAP).”  The TEA Team then notes that “the most current 
PBMAS report indicates that 3 out of 19 students with disabilities who graduated in June 2010 
graduated on the RHSP or DAP resulting in 15.8% of the graduates receiving the RHSP or DAP 
diploma.”   
 

1. Focus Data Analysis on RHSP and DAP Graduation 
 
The Preliminary Report then recognizes and outlines the actions contained in the School’s 2008–2009 
PBMAS CIP designed to “increase the number of students with disabilities who graduate under the 
RHSP or DAP.”   
 
The Preliminary Report then acknowledges that “upon enrollment, all students are informed of 
graduation types and options.” The Preliminary Report further recognizes that three WACS campuses 
had developed a “ninth grade transition initiative” to “provide a more structured learning 
environment, including more direct instruction and mentoring” so that students exit the ninth grade 
“with at least seven credits.”  Finally, the Preliminary Report acknowledges that “all students are 
enrolled on the recommended program and remain on that program until the parent signs off on their 
participation in the minimum program.”   
 
The Preliminary Report then requires the School to “[c]onduct the focused data analysis (FDA) and 
develop continuous improvement activities designed to increase the number of students with 
disabilities who receive a diploma on the RHSP or DAP program.”   
 
WACS RESPONSE:  The School confirms these Findings, but strongly disagrees with this 
Required Action.  The School’s charter contract with the state recognizes that the focus of the WACS 
program is to permit at-risk students to recover credits and graduate in a timely fashion by offering 
the minimum credit requirements for graduation.  See Exhibit 1.1.15 (Page 73 of 
Charter Application).  Due to the unique nature of its targeted student population, the majority of the 
School’s special education students enroll in WACS having already completed several modified 
courses at their previous school.  In order for these students to graduate under the RHSP or DAP, 
they would be required to retake the courses they had previously completed with modifications 
without modifications at WACS.  See Exhibit 1.1.16 (2009–2010 Minimum Standards for the 
Academic Achievement Record, § 1.4(a) (“Courses with modified content apply to the Minimum 
High School Program (MHSP) only and cannot be counted toward the [RHSP] or the [DAP] . . . .”).  
This is the antithesis of the School’s mission, and is not a viable option for many WACS students 
who have enrolled at the School significantly behind their cohorts.   
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That said, the School makes every effort to inform parents and students of the benefits of the RHSP, 
as required by TEC § 28.025(b-6).  Each parent is given a letter outlining these benefits, and the 
student may not be enrolled in the MHSP without a signed parent opt-in agreement.  See 
Exhibit 1.1.17 (RHSP Benefit Notification and “Decision Tree” for Special Education Graduation).  
Moreover, ARD committees conduct annual discussions related to graduation options for each special 
education student, including whether or not the RHSP or DAP are appropriate options.  See 
Exhibit 1.1.17 (RHSP Benefit Notification and “Decision Tree” for Special Education Graduation).   
 
Therefore, in an attempt to meet its charter obligation, as well as its moral obligation to the students it 
serves, WACS has already implemented several programs designed to increase the number of 
students with disabilities who receive a diploma under the RHSP or DAP.  However, absent 
wholesale changes to its charter, these programs are not viable options for a significant number of the 
School’s special education students, who would have to retake several courses without 
accommodations, thus further delaying and discouraging these students from completing their 
education and graduating.   
 
Please omit this finding and Required Action from the Final Report.  
 

2. Focus Data Analysis on Graduation Rate  
 
The TEA Team reports that “[a] longitudinal review of PBMAS data indicates that the [School’s] 
annual graduation rate for students with disabilities was significantly lower than the state standard 
over a four year period.”   
 
In two separate Required Actions, the Preliminary Report then requires the School to:  (1) “[c]onduct 
the FDA on the lower-than-expected graduation rate and determine causal factors,” and 
(2) “[c]onduct an analysis of the current graduation rate data and determine the percentage of these 
students that have previously dropped out.”   
 
WACS RESPONSE:  The School has already complied with the first Required Action discussed 
above, as its core analysis team has performed an FDA on the causal factors related to the low 
graduation rates of its special education students.  The results of this FDA were reported to the TEA 
through the eGrants system on January 13, 2011.  See Exhibit 1.1.18 (2010–2011 Special Education 
Monitoring System FDA Template #11).  This analysis concluded that the lower-than-expected 
graduation rate was due largely to the School’s special education students being outside of their 
cohort group.  This is by design, as evidenced by the School’s charter and mission to assist at-risk 
students who have not been successful in a more traditional educational setting.  See Exhibit 1.1.15 
(Page 73 of Charter Application). 
 
The School disagrees with the second Required Action listed above requiring the School to analyze 
current graduation rate data to determine the percentage of students who have previously dropped 
out.  This analysis would be impossible to perform, because there is no state database from which the 
School may determine which of its students have previously dropped out of other schools.  The only 
way for the School to obtain this information would be to directly question students and parents, 
which would not be statistically dependable.  For such reasons, the School is simply unable to 
complete the Required Action as presently stated by the Preliminary Report.   
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Accordingly, the School requests that these Findings and Required Actions be omitted from the Final 
Report.   
 

3. Post-Secondary Education Options  
 
The Preliminary Report recognizes that the School emphasizes “helping students to set goals and 
think beyond high school” and provides for dual enrollment at WACS and a local community 
college.  Special education teachers also informed the TEA Team that “there is discussion at each 
student ARD committee meeting regarding whether the student is interested in attending college and, 
if so the recommended program is encouraged.”   
 
The Preliminary Report then requires the School to “[c]ontinue to develop and implement programs 
and events that are designed to provide students with disabilities more exposure to and information 
about post-secondary education options.”  The School is also directed to “[r]evise the CIP to include 
these activities.”   
 
WACS RESPONSE:  WACS does not agree with this Required Action.  There is no claim in the 
Preliminary Report that the School has failed to develop and implement programs to assist special 
education students in their transition out of high school.  In fact, the Preliminary Report recognizes 
just the opposite.  For example, WACS provides all students, including those with disabilities, 
exposure to and information on financial aid opportunities for post-secondary education and technical 
and vocational programs available in the community.  See Exhibit 1.1.19 (Financial Aid and 
Technical/Vocational Program Information).  Moreover, the School has implemented the 
“Winfree Works” program to train students to graduate with the skills and abilities needed for higher 
education and employment.  See Exhibit 1.1.20 (Winfree Works Program Overview).  The School 
also hosts regular career days so that students are exposed to various options for post-graduation 
employment.  See Exhibit 1.1.21 (Career Day Offerings).  Additionally, WACS schedules regular 
field trips to local colleges to help students prepare for college.  See Exhibit 1.1.22 (College Field 
Trip Information).    
 
The School disagrees with the Required Action listed above but, at the same time, recognizes the 
importance of providing transition services to its special education students.  The School therefore, in 
its January 14, 2011 CIP, included a plan to “[p]rovide training to all staff to increase the knowledge 
of the transition process and collaboration related to shared initiatives that support students with 
disabilities transitioning from school to work or post secondary education.”  See Exhibit 1.1.1 
(January 14, 2011 CIP).   
 
Through these programs and options, the School has implemented numerous methods for providing 
transition services to its special education students.  We therefore request that this Finding and 
Required Action also be omitted from the Final Report.   
 

4. Mentoring for High Risk Students  
 
The TEA Team reports that the School’s at-risk students “are identified and assigned a mentor,” and 
that academic guidance providers assist significantly at-risk students “by developing a student 
achievement for excellence (SAFE) plan.”  This plan “emphasizes a focus on the student’s graduation 
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program and assists the student in setting specific goals related to their course of study,” and helps 
students “pace their work and set small measurable/achievable goals for themselves.”   
 
The Preliminary Report then requires the School to “[r]evise the CIP to include activities which 
continue to develop and improve the mentoring program for students who are at high risk for not 
graduating.”   
 
WACS RESPONSE:  The School does not agree with this Required Action because the 
Preliminary Report does not find that its present mentoring program is inadequate.  Instead, the 
Preliminary Report recognizes that the School has implemented a comprehensive mentoring program 
for its at-risk students.  This mentoring program is administered by teachers and administrators, who 
meet regularly to discuss the program and assign mentors to students exhibiting low performance or a 
lack of progress.  See Exhibit 1.1.23 (Team Mentorship Program); Exhibit 1.1.24 (Teacher Team 
Meeting Goals and Process); Exhibit 1.1.25 (Teacher Team Agendas, Minutes, and Sign-in Sheets for 
all Campuses).  It is through these team meetings that the School is able to constantly develop and 
improve its mentoring program.  In the absence of a Finding that the School’s mentoring program 
does not meet the needs of students who are at risk of not graduating, there can be no purpose for the 
School to revise its CIP or mentoring program.  
 
We therefore respectfully request that both the Finding and Required Action discussed above be 
omitted from the Final Report.  
 
AREAS FOR IMPROVEMENT:  IDENTIFICATION DISPROPORTIONALITY  
 
The next portion of the Preliminary Report states that “[a] longitudinal review of PBMAS data for 
[WACS] indicates that the percentage of students receiving special education services remained 
consistently above the state standard over a four-year period.”   
 

1. Response to Intervention Training  
 
During the March 2010 on-site investigation, the TEA Team met with two campus student assistance 
teams (“SATs”) who provided the TEA Team with a copy of the School’s Response to 
Intervention (“RtI”) processes and guidelines.  The Preliminary Report notes that RtI training “was 
provided to all campus administrators by the corporate office,” and that “principals were responsible 
for training the campus SATs and the faculty.”   
 
The Preliminary Report also recognizes that “SAT team meetings are held on a monthly basis and 
recommendations are developed for specific students.”  Student progress is then monitored for 
six weeks, at which time “a SAT meeting is held to review student progress.”  The 
Preliminary Report states that, according to several teachers, “although the SAT meeting process is a 
good process, more time needs to be devoted to discussing the needs of specific students and having 
time to problem solve quality solutions and interventions for the at-risk students.”  Additionally, 
campus administrators reported that “although a structured RtI process is in place, the 
implementation of the process is in its infancy.”   
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The Preliminary Report then requires the School to “[c]ontinue to provide ongoing training on the RtI 
model that has been implemented in the district,” and to “[w]ork collaboratively with the TEA 
curriculum division to ensure the full implementation of the RtI model at all campuses.”   
 
WACS RESPONSE:  The School objects to this Required Action, as there is no Finding that the RtI 
program had not been successfully implemented by the School, or that training is not provided to 
administrators and campus staff.  While it may be true the RtI program was in its “infancy” during 
the TEA Team’s March 2010 on-site visit, the School has had 18 months since that time to provide 
more detailed training to staff, and to review the effectiveness of the program and customize it as 
necessary.  
 
Through the RtI program, WACS provides high-quality instruction and intervention matched to 
student needs and uses learning rate over time and level of performance to make important 
educational decisions.  In conjunction with this program, the School has implemented a four-tier 
system for identifying at-risk students, providing targeted intensive interventions, and conducting 
comprehensive evaluations of student progress.  See Exhibit 1.1.26 (Response to Intervention 
Program Overview).  This program is routinely discussed in teacher team meetings, along with the 
School’s mentoring program and student SAFE Plans.  See Exhibit 1.1.25 (Teacher Team Agendas, 
Minutes, and Sign-in Sheets for all Campuses).  Thus, there is no need for the School to revise its CIP 
to reflect training that already occurs. 
 
Finally, there is no Finding that the RtI model has not been implemented at each WACS campus.  In 
fact, the Preliminary Report clearly states that RtI training is “provided to all campus administrators,” 
who in turn train campus staff.  Thus, the School must also take exception to the requirement that it 
“work collaboratively with the TEA curriculum division to ensure the full implementation of the RtI 
model at all campuses.”   
 
Therefore, these Findings and Required Actions should be omitted from the Final Report.   
 

2. Differentiated Instruction  
 
Without providing a factual basis or reasoning, the Preliminary Report also requires the School to 
“[c]ontinue to provide ongoing training in differentiated instruction at each campus” and “[a]nalyze 
the effects of differentiated instruction training based on the performance of students with disabilities 
on benchmark and state assessments.”   
 
WACS RESPONSE:  The School objects to the inclusion of this Required Action in the Preliminary 
Report, as the Preliminary Report does not state that differentiated instruction is not taking place in 
the classroom.   
 
Nonetheless, the School recognized the importance of providing differentiated instruction and 
addressed this issue in its January 14, 2011 CIP.  This CIP calls for the School to “[p]rovide ongoing 
training to all staff on differentiated instruction” and to “[d]evelop a system to monitor the 
implementation of these strategies in the classroom.”  See Exhibit 1.1.1 (January 14, 2011 CIP).  As 
noted in the Preliminary Report, the School provides regular training on instructional methods, 
including differentiated instruction.  The School utilizes its walkthrough system to monitor the 
implementation and effectiveness of these methods, and routinely monitors student performance on 
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assessments and benchmark testing through TAKS preparation plans and STPs.  See Exhibit 1.1.7 
(TAKS Preparation Plan and STP Guidelines); Exhibit 1.1.9 (STP Audit Form and Dates of 
Completion); Exhibit 1.1.14 (Walk Through and Evaluation Forms).  
 
Through these actions, the School has addressed the TEA Team’s Required Action.  In that the 
Preliminary Report does not find an absence of differentiated instruction in the classroom, and for the 
reasons discussed above, we therefore request that this Required Action be omitted from the Final 
Report. 
 

3. Reevaluations Resulting in Dismissals   
 
The Preliminary Report acknowledges that the School’s 2008–2009 CIP “emphasizes that 
ARD committees, ARD coordinators, the director of diversified learning, and assessment personnel 
will continue to review each student’s individual records from the sending school to ensure that all 
students receiving special education services are properly identified.”  The Preliminary Report also 
acknowledges that the School conducts reviews to “decide[] if the student requires reevaluation to 
determine if the student continues to qualify for special education services” and that the School “set a 
goal to reduce the percentage of students receiving special education services by two percentage 
points by the end of the 2009–2010 school year.”  The Preliminary Report then recognizes that “in 
the past two school years [WACS] has emphasized carefully reviewing all special education 
evaluations of students entering [the School] and determining if additional evaluation is needed to 
verify eligibility for special education and educational needs.”   
 
After noting the School’s diligent efforts in reviewing transfer records and making reevaluation 
decisions and without finding any deficiency, the Preliminary Report then requires the School to 
“[c]onduct an analysis of all reevaluations conducted in 2008–2009; 2009–2010 and 2010–2011 
school year and report to TEA the number of re-evaluations during this three-year period that resulted 
in dismissals.”    
 
WACS RESPONSE:  The School objects to this Required Action.  There is no Finding that the 
School is not reviewing student records from sending schools so that appropriate placement decisions 
are made.  Rather, the Preliminary Report specifically finds that for several school years, WACS “has 
emphasized carefully reviewing all special education evaluations” of arriving students in order to 
“determin[e] if additional evaluation is needed to verify eligibility for special education and 
educational needs.”  It is therefore not necessary for the School to undertake a lengthy analysis of “all 
reevaluations” conducted from 2008–2011.  
 
However, the School would point out at this time that it has created a spreadsheet database that tracks 
all informal and formal reevaluations and students that are dismissed following a reevaluation.  See 
Exhibit 1.1.27 (Reevaluation and Dismissal Spreadsheet Database).   
 
For these reasons, the School requests that this Finding and Required Action be omitted from the 
Final Report.   
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4. Analysis of Referral Data 
 
The TEA Team reports that “[i]nterviews with the special education director and ARD coordinators 
revealed that the majority of students receiving special education services come to [WACS] already 
eligible for special education.”  The Preliminary Report then states that “[a]t the time of the on-site 
visit, 242 students were receiving special education services,” and that the special education director 
informed the TEA Team that “there had been two referrals for testing for special education services 
during the 2009–2010 school year.”   
 
The Preliminary Report then requires the School to “[c]onduct an analysis of the referral data over 
the same three-year period and determine the number of referrals to special education by campus.”   
 
WACS RESPONSE:  The School questions the purpose of an extensive review.  As recognized in 
the Preliminary Report, of the 242 students receiving special education services at the time of the 
on-site visit, only two were initial referrals.  In addition to the two initial referrals during the 2009–
2010 school year, the School had only one initial referral in the 2010–2011 school year.  The School 
therefore should not be required to conduct an extensive review when initial referrals are such a low 
percentage of its special education population.    
 
This Finding and Required Action should be omitted from the Final Report.   
 
AREAS FOR IMPROVEMENT:  DROPOUT RATE   
 
The Preliminary Report next moves to a longitudinal review of PBMAS data indicating that the 
School’s “annual dropout rate for students with disabilities was higher than the state dropout rate for 
students with disabilities over a four-year period.”  The TEA Team then acknowledges that the 
School’s dropout rate “is steadily decreasing.”3   
 

1. Program Effectiveness and Transition Services   
 
The TEA Team reports that the School “has a process in the ARD to fully document transition 
services for students with disabilities,” and that WACS “hired a transition coordinator during the 
2009–2010 school year to focus on ensuring that the appropriate transition services are in place for all 
students with disabilities.”  The TEA Team also states that the School “hired a job coach to help 
develop job skills and career options for students receiving special education services.”4   
 
The Preliminary Report then states that although the TEA Team “found evidence of transition 
services being documented for students ages 16 and older, it was a concern that many of the quality 
programs and tools which support dropout prevention often are not documented in the student 
transition plans,” as required by 34 CFR § 300.320(b).  The TEA Team also reports that there is “a 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 The TEA Team also reports that “[t]he most current leaver data for the 2008–2009 school year continues to indicate a 
high use of Leaver Code 78,” indicating that “although the dropout rate is decreasing for students with disabilities, it is 
not due to graduation, since the actual graduation rate for students with disabilities has decreased since 2007, but likely is 
due to the high use of [leaver codes 60 and 78].”  The School objects to this Finding, and addresses it in great detail in 
Part I, Section 4 of this Response.  	  
4 The Preliminary Report incorrectly notes that WACS hired a “jobs coach” to help develop job skills and career options 
for special education students.  The School hired a transition coach, not a job coach, to perform these duties.   
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lack of evidence of alignment of services and resources for students with disabilities,” and that life 
transition coaches (“LTCs”), academic guidance providers (“AGPs”), and special education teachers 
“were often not knowledgeable about transition activities for the students they serve.”  
 
The Preliminary Report then outlines the following two Required Actions:  
 

(1) Evaluate the systems that WACS uses to evaluate the effectiveness of IEPs and the progress 
of students prior to failure and before students drop out.  If the system has not been effective, 
develop activities to implement an effective system.  Incorporate these activities in the CIP.  
Analyze the roles and responsibilities of the AGPs, LTCs and ARCs, transition coordinator, 
job coach and special education teachers as it relates to the transition process for students with 
disabilities.     

(2) Design training for all staff to increase knowledge of the transition process and collaboration 
related to shared initiatives that support students with disabilities transitioning from school to 
work or post-secondary education.  Revise the CIP to include these activities.   

 
WACS RESPONSE:  The School addressed and completed the first Required Action above 
regarding evaluation and analysis of retention and dropout prevention strategies in its January 14, 
2011 CIP.  After performing a review of these strategies, the School placed a programmatic emphasis 
“on recovery and retention of overage high school students” by utilizing the accelerated classification 
system for the Step Forward Senior Exit Program, optional flexible school day program, 
A.T.T.E.N.D. program, and other methods of retention and dropout prevention.  See Exhibit 1.1.1 
(January 14, 2011 CIP).  The CIP also required the School to “[a]nalyze the roles of the LTC’s, 
ARC’s, Transition Coaches and special education teachers” with respect to the transition process for 
students with disabilities.  After performing this evaluation, the School outlined clear responsibilities 
for all positions that assist in the provision of transition services to special education students.  
See Exhibit 1.1.28 (Transition Service Positions).  Beginning with student enrollment, the School 
also provides guidance to staff members in assisting students plan their post-secondary future 
beginning at the time of enrollment.  See Exhibit 1.1.29 (Transition Program Flow Chart for Special 
Education Students).   
 
The January 14, 2011 CIP also described the School program to “[p]rovide training to all staff to 
increase the knowledge of the transition process and collaboration related to shared initiatives that 
support students with disabilities transitioning from school to work or postsecondary education.”  
See Exhibit 1.1.1 (January 14, 2011 CIP).  Staff members are routinely informed of their 
responsibilities with respect to transition services.  See Exhibit 1.1.28 (Transition Service Positions); 
Exhibit 1.1.29 (Transition Program Flow Chart for Special Education Students).  Thus, WACS has 
already taken extremely comprehensive measures to ensure that staff members are knowledgeable 
about the transition services available to students.  
 
For these reasons, WACS requests that these Findings and Required Actions be omitted from the 
Final Report or, in the alternative, that the Final Report recognize that the School has properly 
addressed these concerns.   
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2. Transition Processes and Community Involvement 

 
As part of their March 2010 on-site investigation, the TEA Team reviewed several student folders to 
determine the level of agency participation in ARD committee meetings.  The TEA Team reports 
that, “of all 48 folders reviewed,” there was “no evidence of agency participation in ARD committee 
meetings” as required by 34 CFR § 300.321(b)(3), TEC § 29.011(9), and 19 TAC § 89.1055(g)(9).   
 
The Preliminary Report then requires the School to “[c]onduct an analysis of the transition process 
and determine a process that [WACS] will utilize to increase community agency involvement in the 
ARD transition process.”   
 
WACS RESPONSE:  The School recognizes that not all of its student folders documented the level 
of agency participation in ARD committee meetings.  In order to address this concern, the School’s 
January 14, 2011 CIP reflects that WACS will “[d]evelop activities to increase community agency 
involvement in the transition process.”  See Exhibit 1.1.1 (January 14, 2011 CIP).  Moreover, the 
School revised its operating guidelines to provide a clear discussion of circumstances where parental 
consent may be obtained to invite ARD participation by outside agencies that could be responsible 
for providing or paying for transition services.  See Exhibit 1.1.30 (ARD Committee Membership 
Operating Guidelines).   
 
WACS therefore requests that this Finding and Required Action be omitted from the Final Report.   
 

3. Exit Processes and Dropout Recovery Programs  
 
The TEA Team continues by noting that the School has implemented “an abundance of programs and 
tools” to decrease the School’s dropout rate, including:   
 

• Dropout Recovery Act Program;  
• Linking Tree;  
• Optional Flexible School Day Program/Night School;  
• PRS/Nursery;  
• Courage Program;  
• Ninth Grade Transition;  
• Study Island and Online Plato computer-based programs;  
• Math, reading, writing and science labs;  
• Mentoring program;  
• Benchmarking/STPs;  
• SAFE Plans;  
• Career Prep program;  
• Dual credit program; and  
• GED program.   

  
The TEA Team then reports that “each [WACS] campus has an ARC [attendance review committee] 
which closely monitors student attendance and maintains contact logs with students and parents.”  
Students are referred to the ARC once they have three unexcused absences.  The TEA Team also 
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states that the School has made efforts “to provide a counseling session to any student who indicates 
that they are considering dropping out of school,” and that an exit interview is conducted if a student 
withdraws from school.  The TEA Team concluded, however, that “there was no clear evidence of 
the exit interview process, or that all students who had dropped out either participated in or were 
offered any of the many options and strategies” utilized by the School to prevent dropouts.   
 
The Preliminary Report then lists two Required Actions:  (1) “[a]nalyze the average length of stay for 
students and the factors that contribute to withdrawing, dropping out, or continuing”; and 
(2) “[c]onduct an analysis of all the dropout recovery programs and initiatives currently being 
implemented,” and “[d]evelop a protocol to measure the effectiveness of each program and initiative 
in decreasing the dropout rate.” 
 
WACS RESPONSE:  The School disagrees with the first Required Action listed above, as there is 
no Finding supporting an analysis of the average length of stay for students.  The School recognizes 
that some of its students may stay with the School for an extended period of time.  However, this is to 
be expected, as much of the School’s population consists of students who are significantly behind 
their cohorts and need extensive assistance in order to graduate.  As noted in the School’s charter, 
WACS is designed to offer a self-paced educational plan so that students may progress at the rate that 
best suits them.  See Exhibit 1.1.15 (Page 73 of Charter Application).  Due to this unique student 
population, the factors that contribute to withdrawing and dropping out are readily apparent to the 
School.   
 
The School also disagrees with the TEA Team’s conclusion that there “is no clear evidence of the 
[WACS] exit interview process” contained in student files.  The School has adopted an exit 
intervention strategy through which it provides surveys and questionnaires to parents and students, 
and conducts interviews with parents when a student withdraws or drops out.  During these 
interviews, the School is able to obtain information on the factors that contribute to student 
withdrawals and dropouts.  See Exhibit 1.1.31 (Exit Intervention Strategy and Exit Interview Forms).  
Moreover, the School did obtain student exit forms for students who withdrew during the 2009–2010 
school year; thus, the TEA Team’s conclusion that there “is no clear evidence of the [WACS] 
interview process” contained in student files is erroneous.  See Exhibit 1.1.32 (Representative Student 
Exit Forms).  Through its current exit process, the School is able to analyze the factors that contribute 
to a student’s decision to withdraw, dropout, or continue education at WACS.   
 
The School has also implemented a process for analyzing the effectiveness of its dropout recovery 
and prevention programs.  When conducting this analysis, the School considers a wide range of 
factors contributing to a decision to withdraw or drop out, including student performance on 
benchmark and assessment exams, student progress in SAFE plans, and the number of referrals to 
and from outside agencies for assistance.  See Exhibit 1.1.33 (Dropout Recovery and Prevention 
Programs).  These considerations allow the School to revise and update its programs on an annual 
basis.   
 
For each of the reasons discussed above, the School requests that these Findings and Required 
Actions be omitted from the Final Report.   
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AREAS FOR IMPROVEMENT:  PARENTAL ISSUES  
 
During the March 2010 on-site investigation, the TEA Team conducted two parent focus groups to 
provide parents and family members an opportunity to discuss the School’s special education 
program.  Two parents attended the meetings, and both reported that they “felt their input in the ARD 
committee process was considered and valued.”  The parents also stated that “they have been 
included in the decision-making process about the type of state assessments that would be 
administered to their children,” and that they believed “general education teachers [were] informed of 
their child’s needs and that the appropriate modifications and accommodations are provided to their 
child in the general education setting.”  As noted by the TEA Team, “[o]ne parent indicated that they 
get a sense that general education and special education teachers work very closely together.”   
 
The two parents also stated that their “overall perception and experience with the special education 
programs” offered by WACS was “very positive,” with one of the parents expressing that “the special 
education services that their child receives are exceptional.”  The parent further stated that WACS 
“changed her child’s life and that her child is now highly optimistic about her future.”  The other 
parent, whose child had just begun attending the School, “shared that this is the first time in several 
years that the student has expressed that he actually likes school.”   
 

1. Surveys to Gather Parent Input  
 
During the parent focus group sessions, the TEA Team asked parents to “identify any suggestions 
that they believe would help [WACS] improve special education services.”  The parents identified the 
following suggestions:   
 

• Provide more information to parents and students about options after graduation and how to 
help students make the transition from school to work or college more successful; and  

• Increase student participation in the ARD process to increase their ownership, confidence, and 
ability to be a self-advocate.   

 
In two Required Actions, the Preliminary Report then requires the School to:  (1) “[d]evelop a parent 
survey/evaluation to gather input from parents about their experience with the special education 
program and services,” including a component that “offers parents the opportunity to identify training 
needs”; and (2) “[c]onduct a focus group discussion which includes administrators, teachers, and 
students to discuss the role of students in the ARD and transition process” and develop “activities that 
are based on the findings and support the increased participation of students in the ARD/transition 
process.”   
 
WACS RESPONSE:  WACS addressed the first Required Action listed above beginning in the 
2010–2011 school year, by providing a survey to the parents of special education students at the end 
of the school year.  This survey addresses several issues, including what type of training the School 
can provide to better assist special education students.  See Exhibit 1.1.34 (Special Education 
Program Parent Survey).  WACS uses the information collected from these surveys to improve its 
special education program.   
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The School disagrees with the second Required Action listed above, as students play an active role in 
ARD committee meetings and provide input to help support the committee’s decisions regarding 
transition goals and post-secondary plans.  The School provides a questionnaire to each special 
education student to obtain information on their post-secondary goals and desired level of 
participation in ARD committee meetings.  See Exhibit 1.1.35 (Student Interview Questionnaire).  
Each special education student also completes a Personal Graduation Plan and vocational assessment 
that helps the ARD committee determine appropriate goals and services to include in IEPs.  See 
Exhibit 1.1.36 (Personal Graduation Plan Documents); Exhibit 1.1.37 (Sample Career Matchmaker 
Vocational Assessments).  The School is confident in stating that 100% of its special education 
students provide input and are involved in their ARD meetings and transition process.  Additionally, 
each of the WACS campuses requested to report SPP Indicator #13 data5 for the 2010–2011 school 
year is noted as 100% compliant with this indicator.  See Exhibit 1.1.38 (SPP Indicator # 13 
Compliance Statement). 
 
The School’s current processes and procedures also address the parental suggestions identified by the 
TEA Team.  The School welcomes input from parents of special education students, and provides a 
packet each year to these parents that outlines the transition services offered by WACS, and suggests 
actions that parents may take to assist the School in providing these services.  See Exhibit 1.1.39 
(Transition Services Planning Packet).  And, as shown by the student questionnaires, graduation 
plans, and vocational assessment completed by students, the School receives significant input from 
special education students pertaining to the ARD process.   
 
For each of these reasons, the School requests that the Findings and Required Actions discussed 
above be omitted from the Final Report or, in the alternative, an acknowledgment that the School has 
properly addressed these concerns.   
 
AREAS FOR CONCERN:  COMPLIANCE ISSUES  
 
The TEA Team notes that as part of its participation in the Stage 3 level of intervention for the 2008–
2009 school year, the School was required to conduct an FDA.  The Preliminary Report states that, 
through this FDA, the School self-identified noncompliance “related to students with disabilities not 
receiving related services as specified in their IEPs.”  During its on-site investigation in March 2010, 
the TEA Team conducted folder reviews “and found no additional noncompliance related to the 
provision of related services.”  The TEA Team “was able to verify that students with disabilities were 
receiving related services as specified in their IEPs.”  Based upon the School’s efforts, the TEA Team 
was able to verify that this previous noncompliance was “corrected as of March 15, 2010.”   
 

1. Language Proficiency Assessment Committees  
 
The TEA Team states that “case studies and folder reviews revealed that for one student with 
disabilities who was limited English proficient (LEP), there was not a LPAC member present at the 
student’s annual ARD,” as required by 19 TAC § 89.1230(b).  
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 SPP Indicator #13 addresses the student’s preferences and interest when developing the IEP.   
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As demonstrated above, the School took aggressive steps to resolve each of the TEA Team’s 
concerns prior to the issuance of the Preliminary Report.  This hard work has resulted in the TEA’s 
recent lowering of the School’s DVM intervention level for its special education program from 
Stage 4 to Stage 1.   
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PART I, SECTION 2: BILINGUAL EDUCATION/ENGLISH AS A SECOND LANGUAGE PRELIMINARY ON-
SITE FINDINGS REPORT 

2009–2010 
 
Part I, Section 2 of the Preliminary Report contains the results of the TEA Team’s Stage 4 on-site 
investigation of WACS’s English as a Second Language (“ESL”) program conducted on March 8, 
2010.  After conducting their on-site investigation and performing a longitudinal review of 
Performance-Based Monitoring Analysis (“PBMAS”) data, the TEA Team identified five areas of the 
School’s ESL program that are alleged to be in need of improvement, and prescribed 
Required Actions for the School to develop and implement.  Each of the TEA Team’s Findings and 
Required Actions is discussed below.   
 
AREAS FOR IMPROVEMENT:  HISTORY AND BACKGROUND; PBMAS RESULTS; 
STAGES OF INTERVENTION 
 
This section of the Preliminary Report begins by noting that WACS delivers services for limited 
English proficient (“LEP”) students via an ESL program.  The TEA Team conducted a longitudinal 
review of PBMAS data for the School, and determined that “the Texas Assessment for Knowledge 
and Skills (TAKS) passing rates for mathematics, Reading/English language arts (ELA), and science 
for LEP students served in the ESL program have remained significantly below the state passing 
standard over a four-year period, and that passing rates in reading/ELA have remained below the 
state passing standard over a three year period.”   
 
The TEA Team then notes that WACS has received a performance level (“PL”) “of 3 or 2 for other 
PBMAS indicators.”  The Preliminary Report states that, in 2007, WACS “received a PL 3 for the 
LEP Annual Dropout Rate indicator . . . and for the LEP Recommended High School 
Program/Distinguished Achievement Program (RHSP/DAP) Diploma Rate indicator.”  Then, in 
2008, WACS “received a PL 2 for the LEP Participation Rate indicator” and a PL 3 “for the 
LEP Annual Dropout Rate indicator” and “the LEP RHSP/DAP Diploma Rate indicator.”  In 2009, 
WACS “received a PL 2 for the LEP Participation Rate indicator.”  In 2010, WACS “received a PL 3 
for the LEP RHSP/DAP Diploma Rate . . . and the LEP Graduation Rate indicator.”   
 
WACS RESPONSE:  WACS recognizes that this portion of the Preliminary Report does not allege 
violations of state or federal law, and is in the Preliminary Report to provide a historical overview of 
the factors leading to the TEA Team’s March 2010 on-site investigation.  Thus, there are no 
Required Actions identified in this portion of the Preliminary Report for WACS to develop or 
implement.   
 
WACS also appreciates that its PBMAS data reflects that its TAKS passage rate, RHSP/DAP 
diploma rate, and graduation and participation rate indicators are below the state average for various 
student populations, and that the School’s dropout rate indicator is higher than the state average for 
various student populations.  However, WACS is confident that these below average indicators exist, 
not as a result of the quality of its LEP program, but are mostly due to the makeup of the School’s 
student body and the type of student the School attracts and is designed to serve.  As stated in its 
charter, the WACS educational plan is specifically designed to offer the minimum credit 
requirements for graduation and a dropout recovery program so that at-risk students in the 
community are able to obtain an individually tailored education that would not be available in most 
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public schools.  See Exhibit 1.2.1 (Page 73 of Charter Application).  A majority of the School’s 
students enter the School far behind in their graduation path as compared to their cohorts, and many 
have not developed strong English language skills through a traditional school setting.  We are 
therefore confident that the TEA is aware that many of the School’s students enter the WACS 
educational program already at a significant disadvantage, and that WACS is uniquely equipped and 
competent to assist these students in setting and meeting educational goals.   
 
We respectfully submit that the PBMAS Program, which the School appreciates and understands the 
good work that it does, was not designed or intended to evaluate a charter school specifically serving 
students that are severely at-risk for dropping out of high school.  Thus, we also submit that the 
School’s PBMAS data does not indicate a failure to accomplish its mission of serving at-risk 
students, including the LEP students identified in this portion of the Preliminary Report.  
 
AREAS FOR IMPROVEMENT:  REQUIRED ESL PROGRAMS; PROGRAM CONTENT 
AND DESIGN  
 
The Preliminary Report describes the requirements for ESL programs imposed upon school districts 
and charter schools by 19 TAC § 89.1205(d).  The TEA Team also references the program content 
and design requirements contained in 19 TAC § 89.1210(d)-(e), including the provision of “intensive 
programs of instruction designed to develop proficiency in the comprehension, speaking, reading, and 
composition in the English language,” and the requirement that the School’s ESL program “be an 
integral part of the regular educational program, use state-adopted ESL instructional materials and 
supplementary materials as curriculum tools, and allow for the use of other curriculum adaptations.”  
The Report also recites state law further requiring a school to “provide for ongoing coordination 
between the ESL program and the regular educational program” so that the ESL program 
“address[es] the affective, linguistic, and cognitive needs of LEP students.”   
 
The Report concludes that “the ESL program being implemented by the [School] during the 2009–
2010 school year did not meet the content and design requirements of 19 TAC § 89.1210.”  
Specifically, the TEA Team found that the School’s ESL program did not:   
 

• provide an intensive program of instruction designed to develop proficiency in the 
comprehension, speaking, reading, and composition in the English language; 

• provide instruction using second language methods in English to introduce basic concepts 
of the school environment which instills confidence, self-assurance, and a positive identity 
with the cultural heritages of LEP students; 

• provide instruction in academic content areas structured to ensure that students master the 
required essential knowledge and skills and higher order thinking skills; and 

• provide instruction in English in mathematics, science, health, and social studies using 
second language methods. 

 
WACS RESPONSE:  Without citing a single observation or other supporting evidence, the Report 
concludes that the School had not implemented an appropriate ESL program during the 2009–2010 
school year.  
 
Moreover, the School must question the Preliminary Report’s Findings after considering the 
comprehensive and detailed Continuous Improvement Plan (“CIP”) that the School prepared and 
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submitted to the TEA on February 26, 2010, prior to the TEA Team’s March 2010 on-site 
investigation, and well in advance of the Preliminary Report.  See Exhibit 1.2.2 (February 26, 2010 
CIP).   
 
That CIP outlined several programs designed by the School for its ESL program, including:  
 

• Math labs providing cooperative learning and direct instruction;  
• Internet software providing state assessment preparation skills;  
• Learning labs providing opportunities for specialized instruction;  
• Practical writing skills instruction;  
• TAKS Summer Camp programs;  
• Reading recovery programs;  
• Field based experiences to support and enhance science curriculum;  
• Writing labs providing intensive intervention in short answer and essay writings strategies; 

and 
• Access to news magazines to connect current events to social studies curriculum.   

 
See Exhibit 1.2.2 (February 26, 2010 CIP).   
 
The programs described in the CIP demonstrate the existence of an ESL program providing an 
intensive program of instruction, introducing concepts designed to instill confidence and self-
assurance in students, providing a structure for mastering required essential knowledge and skills and 
higher order thinking skills, and instruction in all core subjects using second language methods.   
 
WACS believes that this finding was included in the Preliminary Report in error.  Significantly, there 
are no Required Actions with this section for correcting alleged violations “observed” by the 
TEA Team.  Without specific Findings or examples of noncompliance, the School cannot further 
respond to this Finding.  Therefore, this Finding should be removed from the Final Report.  
 
AREAS FOR IMPROVEMENT:  CURRICULUM AND INSTRUCTION; ENGLISH 
LANGUAGE PROFICIENCY STANDARDS    
 

1. Evidence of Implementation of the ELPS   
 
The Preliminary Report states that the TEA Team “did not find evidence of implementation” of the 
English Language Proficiency Standards (“ELPS”) specified in 19 TAC § 74.4(b) during the 
March 2010 on-site investigation.   
 

a. Identifying Student English Language Proficiency Levels 
 
The TEA Team first reports that it was unable to find evidence that WACS “identif[ied] the student’s 
English language proficiency levels in the domains of listening, speaking, reading, and writing in 
accordance with the proficiency level descriptors for the beginning, intermediate, advanced, and 
advanced high levels,” as required by 19 TAC § 74.4(b)(1).   
 
WACS RESPONSE:  WACS objects to this Finding.  During the 2009–2010 school year, the 
School had in place an “ESL at a Glance” template that identified the English proficiency level of 
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each student.  See Exhibit 1.2.3 (2009–2010 ESL at a Glance Template).  This template allowed the 
School to track proficiency levels and accommodations available for every student and, where 
needed, to assist that student in acquiring English language skills.  This template is consistently 
updated throughout each school year, and student progress in the mastery of English proficiency is 
reported to teachers on a regular basis.  The template has since been revised to track proficiency in 
the domains set out in Commissioner’s standards.  See Exhibit 1.2.4 (2011–2012 ELL at a Glance 
Template).   
 

b. Knowledge and Skills of the Foundation and Enrichment Curriculum 
 
The Preliminary Report does not find evidence that the School “provide[d] instruction in the 
knowledge and skills of the foundation and enrichment curriculum in a manner that is linguistically 
accommodated (communicated, sequenced, and scaffolded) commensurate with the student’s level of 
English language proficiency to ensure that the student learns the knowledge and skills in the 
required curriculum,” as required by 19 TAC § 74.4(b)(2).   
 
In response, the Preliminary Report requires WACS to revised its CIP to “describe the procedures the 
[School] will follow to train all teachers to properly implement the ELPS, and how the [School] will 
monitor and support implementation.”   
 
WACS RESPONSE:  WACS objects to this Required Action.  The School’s curriculum and 
instruction department monitors each teacher to ensure that students are instructed in a manner that 
provides the knowledge and skills of the foundation and enrichment curriculum that is linguistically 
accommodating.  
 
WACS developed its 2009–2010 ELPS monitoring process with the help of John Seidlitz, a former 
ESC Region 20 representative specializing in the implementation of BE/ESL programs.  Through this 
process, principals and members of the School’s instructional department performed regular 
walkthroughs to observe the quality of ESL instruction.  See Exhibit 1.2.5 (2009–2010 ELPS 
Walkthrough Forms From All WACS Campuses).  During the 2010–2011 school year, WACS 
expanded its monitoring and observation process by developing an additional rubric to consider and 
evaluate ELPS standards in greater detail.  Walkthroughs are conducted by the School’s 
ESL coordinator, who considers a variety of indicators demonstrating quality English instruction 
during these observations, including ELL student engagement, content and language objectives 
aligned to TEKS and ELPS, and specific instructional interventions for ELLs appropriate to student 
language levels.  See Exhibit 1.2.6 (Current ELL Walkthrough Rubric).      
 
The School’s February 26, 2010 CIP also outlines the training it provides to instructors regarding the 
proper implementation of ELPS.  These trainings included TEKS to TAKS Camp for professional 
development, professional development training on Instruction Strategies for ELLs, staff 
development regarding instructional planning for LEP students, and instruction on a variety of 
strategies to assist students when taking written exams.  See Exhibit 1.2.2 (February 26, 2010 CIP).  
The School provides this instruction on a regular basis.  See Exhibit 1.2.7 (“Navigating the ELPS” 
Training Overview); Exhibit 1.2.8 (Department Meetings Providing ELPS Training); Exhibit 1.2.9 
(2009–2010 ELPS Resource Guide).  Teachers are further instructed on how to include the ELPS in 
lesson plans.  See Exhibit 1.2.10 (Lesson Plan Training); Exhibit 1.2.11 (Sample Lesson Plan 
Templates).   
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c. Content-Based Instruction  

 
The Preliminary Report claims that the TEA Team did not find evidence that the School “provide[d] 
content-based instruction including the cross-curricular second language acquisition essential 
knowledge and skills . . . in a manner that is linguistically accommodated to help the student acquire 
English language proficiency,” as mandated by 19 TAC § 74.4(b)(3).   
 
WACS RESPONSE:  WACS again disagrees.  Through its instructional program, each teacher 
develops lesson plans specifically geared to implement the ELPS.  Exhibit 1.2.12 (Sample Learning 
Activities Incorporating ELPS Standards).  The standards contained in 19 TAC § 74.4 are utilized to 
target specific ELPS strategies for lesson plans.  ELPS standards are incorporated into lesson plans 
and student activities for subjects other than English/language arts, so that students develop language 
acquisition skills in all subjects.  Thus, for example, a lesson on “Early America through 
Reconstruction” will indicate a focus on the ELPS standard of using “strategic learning techniques 
such as concept mapping, drawing, memorizing, comparing, contrasting, and reviewing to acquire 
basic and grade-level vocabulary.”  See 19 TAC § 74.4(c)(1)(C); Exhibit 1.2.12 (Sample Learning 
Activities Incorporating ELPS Standards).  These ELPS standards have proven so successful that 
they are utilized for all lesson plans, and not just in plans for LEP students.  
 

d. Intensive and Ongoing Foundational Second Language Acquisition Instruction  
 
Next, the TEA Team reports that it was unable to find evidence that the School “provide[d] intensive 
and ongoing foundational second language acquisition instruction to English language learners 
(ELLs) in Grade 3 or higher who are at the beginning or intermediate level of English language 
proficiency in listening, speaking, reading, and/or writing as determined by the state’s English 
language proficiency assessment system,” as required by 19 TAC § 74.4(b)(4).   
 
WACS RESPONSE:  WACS disagrees.  As evidenced by the documentation provided later in this 
Response, the School provides regular classroom instruction and additional learning labs specifically 
geared towards providing English language acquisition skills through ongoing second language 
instruction.  See “Curriculum Development,” page 29 of this Response.  Moreover, the School 
utilizes well-known and highly reputable software programs to assist students at all levels of English 
language proficiency.  See “Instructional Delivery Model,” page 30 of this Response.  Therefore, in 
full compliance with the Commissioner’s Rules, the School provides intensive and ongoing 
instruction to LEP students in listening, speaking, reading, and/or writing.   
 

2. Curriculum Development  
 
The Preliminary Report states that “60–70% of the [School’s] curriculum consisted of the self-paced 
Plato computer software, with the remainder being designed by the district.”  The Preliminary Report 
finds that the WACS staff responsible for curriculum design and revision “had limited experience in 
producing a rigorous, aligned curriculum that is linguistically accommodated to ensure that LEP 
students learn the knowledge and skills in the required curriculum and acquire English language 
proficiency.”   
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The Preliminary Report then requires the School to “[e]valuate the rigor of the curriculum and 
instructional programs and [their] alignment with the Texas Essential Knowledge and Skills.”   
 
WACS RESPONSE:  Combined, the individuals charged with developing the School’s curriculum 
have over six years’ teaching experience, four years of curriculum development in various subjects, 
and service as coordinators and deans over various WACS programs.  These individuals were able to 
draw on their previous experience to develop a rigorous curriculum suited to meet the needs of all 
students.  The School disagrees with the Preliminary Report’s insinuation that the individuals 
responsible for curriculum design and revision were not qualified to develop a rigorous curriculum 
that met the needs of all students, including those with LEP.    
 
Moreover, the School evaluates its curriculum annually to ensure that its instructional program aligns 
with the TEKS.  In reviewing its curriculum, the School considers feedback by staff, the School’s 
results on state assessments, and input from students.  One recent example of the School’s 
strengthening of its curriculum involves the steady increase of learning labs offered to students.  By 
increasing the number of lab sessions, students are afforded greater opportunities for personalized 
instruction.  See Exhibit 1.2.13 (Campus Rotation Schedules) (showing increase in lab sessions 
offered).  The rigor of the School’s curriculum is also shown by the improvement in TAKS scores for 
bilingual/ESL students in the 2010 and 2011 TAKS administrations.  See Exhibit 1.2.14 (2010 and 
2011 TAKS Results for Bilingual/ESL Students).   
 

3. Instructional Delivery Model  
 
The Preliminary Report then states that “core academic and ESL teachers were directed to focus on 
students acquiring academic content rather than strategies to enhance language acquisition.”  
Additionally, the TEA Team observed that “all ESL students” in core classes were assigned identical 
computer-based coursework, “regardless of language proficiency level.”  The TEA Team concluded 
that this instructional model “allowed insufficient interaction between student and teacher to meet the 
affective needs of LEP students, or to facilitate English language acquisition, especially in the 
domains of listening and speaking.”  The Preliminary Report acknowledges that the School provides 
“one-on-one tutoring in a learning lab environment” to facilitate “additional interaction between 
student and teacher,” but concludes that “this form of support did not appear to adequately address 
the linguistic needs of the ESL students.”   
 
WACS RESPONSE:  The School objects to this Finding, which does not provide specifics (such as 
particular classes or coursework observed) supporting a conclusion that the School’s educational 
program fails to provide individualized instruction to its ESL students.  Because the Finding is 
generalized, the School can only generally respond that the WACS instructional program addresses 
the linguistic needs of ESL students and that its ESL students do not receive the same general 
coursework.   
 
The School is puzzled by the Preliminary Report’s statement that all ESL students “were assigned 
identical computer-based coursework.”  It is true that the School’s overall curriculum is standardized.  
Nevertheless, all WACS students receive individualized education tailored to meet their specific 
needs and abilities.  The individualized plans begin with the completion of an ELL at a Glance form, 
which identifies English Proficiency levels.  See Exhibit 1.2.3 (2009–2010 ELL at a Glance 
Template); Exhibit 1.2.4 (2011–2012 ELL at a Glance Template).  Then, based on individual 
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proficiencies, teachers develop personalized accommodations for assignments and teaching strategies 
and focus on methods of enhancing language acquisition as necessary for ESL students to master the 
academic content of each assignment.  
 
The Preliminary Report recognizes that the School also utilizes computerized linguistic software 
programs to address the needs of ESL students. These include the “Kurzweil” and 
“Reading Horizons” software programs.  The Kurzweil system offers text-to-speech to develop 
reading and writing skills, access to bilingual dictionaries and online translation, and other tools to 
increase vocabulary and reinforce comprehension.  The Reading Horizon system employs integrated 
phonics instruction strategies and allows students access to native language instruction for additional 
assistance.   
 
The Preliminary Report does not question that the School’s instructional model provides for 
continuous interaction between students and teachers to facilitate English language acquisition.  The 
linguistic needs of the School’s ESL students are therefore appropriately addressed.  
 

4. Intensive Program of Instruction   
 
The Preliminary Report observes that “students proceed through the coursework at a rapid pace,” 
with “limited monitoring of the quality of student work by instructional staff,” and then concludes 
that this progress in course work means the School’s curriculum and instruction programs are 
“inadequate to meet the academic needs of LEP students through the integrated use of second 
language methods,” and that “the curriculum and instructional programs did not provide an intensive 
program of instruction designed to develop proficiency in the comprehension, speaking, reading, and 
composition in the English language.”   
 
In response, the Preliminary Report requires the School to “[e]valuate the extent to which the LEA’s 
self-paced instruction model provides an intensive program of instruction for ELLs to master the 
curriculum.”   
 
WACS RESPONSE:  The School has previously described its rigorous language curriculum 
incorporating several platforms through which the academic needs of LEP students are addressed. 
 
Of course, students will advance through coursework at varying paces.  This is due to a system in 
which some students enroll needing only a handful of credits to graduate, while others are just 
beginning their high school career.  The School’s language program is consistent with its charter, 
which calls for “a self-paced individualized environment.”  See Exhibit 1.2.1 (Page 73 of Charter 
Application).  A “self-paced environment” does not mean that students are left alone in front of a 
computer to play games or stare off into space.  Rather, the School uses cutting edge technology and 
well-established teaching methods to provide an individualized education.  The School uses 
assessments and benchmark testing to determine individual progress, and develops instructional plans 
designed to assist students earn credits toward graduation in a manner tailored specifically to their 
learning style and needs.  By definition, a self-paced education recognizes that some students will 
rapidly master essential knowledge and skills, while others will require more time.   
 
Thus, the School takes sharp exception to the Preliminary Report’s statement that “limited 
monitoring of the quality of student work” is performed by instructional staff.  This is simply not so.  
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Teachers assist students through interaction, and expeditiously review student work and provide 
grades and feedback within 72 hours after an assignment is completed.  Grades are not simply 
computer generated; all grades are reviewed and validated by the teacher, and the School’s 
instruction department regularly audits teacher grade books. 
 
Obviously, then, the School would object to the Required Action identified in this Section.  The 
School already evaluates the extent to which its “self-paced instruction model provides an intensive 
program of instruction for ELLs to master the curriculum” each year when the curriculum as a whole 
is evaluated.  It appears that in attacking the WACS ESL program on its procedures rather than its 
results, the authors of the Preliminary Report are attacking the very self-paced learning model that is 
the heart and soul of the School’s defined purpose.  WACS is a dropout recovery program in which 
students enroll at various stages of course completion.  Simply put, the School could not accomplish 
its mission if it was required to utilize a traditional learning model.  A self-paced model is the only 
method through which the School can comply with the requirements of its charter contract with the 
state.  See Exhibit 1.2.1 (Page 73 of Charter Application).   
 
The WACS ESL program may not look like a traditional program, but it works.  For each of the 
reasons discussed above, the School requests that the Findings and Required Actions identified in the 
Curriculum and Instruction/ELPS portion of the Preliminary Report be omitted from the 
Final Report. 
 
AREAS FOR IMPROVEMENT:  DATA ANALYSIS 
 
The Preliminary Report states the TEA Team learned during its March 2010 on-site investigation that 
“administrators and instructional personnel did not have assessment data beyond annual benchmark 
assessments to consider in the development or revision of targeted instruction and remediation 
activities.”  The TEA Team reports that the School “administered a single benchmark at the 
beginning of the school year, and no further curriculum-based benchmark assessments were 
administered during the school year.” 
 
Despite this Finding, the TEA Team acknowledges that after the March 2010 on-site investigation, 
the School had provided evidence that “a benchmark assessment had been administered to students 
enrolled on the October ‘snapshot’ date.” 
 
Based on these observations, the Preliminary Report is requiring WACS to “describe the process the 
[School] will use to:  administer timely curriculum-based assessments that are of TAKS rigor; 
analyze results to ensure timely and targeted student interventions; and monitor student progress prior 
to state assessments.”   
 
WACS RESPONSE:  The Preliminary Report’s Finding that School administrators and instructors 
“did not have assessment data beyond annual benchmark assessments to consider in the development 
or revision of targeted instruction and remediation activities” is simply inaccurate.  
 
Prior to the 2008–2009 school year, WACS administered one benchmark assessment per semester.  
During the 2008–2009 school year, WACS adjusted its benchmark schedule to require either one 
assessment per nine weeks, or two assessments per semester.  Additionally, new students were given 
benchmark assessments for all core courses during orientation.   
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After these benchmark tests are completed, the School utilizes a software program to disaggregate 
student results.6  Teachers and administrators use this disaggregated data to develop, review, and 
analyze the School’s curriculum and remediation activities.  Additionally, teachers use benchmarking 
results to develop Student TAKS Plans (“STPs”) for each student; these Plans serve as an assessment 
preparation path for students.  See Exhibit 1.2.15 (Benchmarking Process Overview).  Campus 
administrators are required to monitor this process throughout the year.  See Exhibit 1.2.16 
(STP Audit Form and Audit Completion Dates).    
 
Clearly, the School has administered more than one annual benchmark assessment to its LEP students 
and uses the results of these assessments to develop the School’s curriculum and provide 
individualized instruction to each student.  Accordingly, WACS requests that this Finding be omitted 
from the Final Report.  
 
WACS also requests that the Required Action associated with this Finding be omitted from the 
Final Report.  This Action requires the School to describe in a CIP the process it will use to 
“administer timely curriculum-based assessments that are of TAKS rigor; analyze results to ensure 
timely and targeted student interventions; and monitor student progress prior to state assessments.”  
The CIP submitted to the TEA on February 26, 2010 addressed each of these issues in full.  See 
Exhibit 1.2.2 (February 26, 2010 CIP).  Thus, the School had accomplished this Required Action 
prior to the TEA Team’s March 2010 on-site visit and the issuance of the Preliminary Report.    
 
AREAS FOR IMPROVEMENT:  PROGRAM MONITORING AND COORDINATION  
 
The TEA Team reports that it “noted minimum coordination and monitoring of the ESL program” at 
all six WACS campuses by the ESL program coordinator during the March 2010 on-site 
investigation.  The Preliminary Report also states that “[t]he coordinator also served as a full time 
ESL teacher at one campus with responsibility for 50 students with LEP, and the team was advised 
that the coordinator/ESL teacher had not visited other campuses more than a few times during the 
year.” 
 
The Preliminary Report then requires WACS to describe in a CIP “the plan the [School] will use to 
monitor the implementation of the ESL program.”   
 
WACS RESPONSE:  WACS addressed this concern in the CIP submitted to the TEA on 
February 26, 2010.  This CIP describes multiple programs and activities related to the School’s ESL 
program, including the development and implementation of an annual ESL program review and the 
convening of regular district-wide ESL department meetings at least once per semester.  
See Exhibit 1.2.2 (February 26, 2010 CIP).   
 
Additionally, the School’s ESL coordinator position is no longer staffed by a full-time ESL teacher.  
Instead, it is staffed by a full-time coordinator who travels to each WACS campus to provide one-on-
one academic coaching to instructors, and to monitor the School’s ESL program to ensure 
compliance with applicable state and federal law.  See Exhibit 1.2.17 (ESL Coordinator Campus Visit 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 The School previously used the “AEIS-it” software program to disaggregate data.  In 2010–2011, the School began 
using the Eduphoria software program to perform this function.   
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Schedule); Exhibit 1.2.18 (Sample Completed Visit Reports); Exhibit 1.2.19 
(Professional Development Meeting Agendas and Sign-in Sheets).   
 
In following the plan outlined in the February 2010 CIP and addition of a full-time ESL coordinator, 
the School has completed all activities required under this Required Action.  Accordingly, WACS 
requests that this Finding and Required Activity be omitted from the Final Report.   
 
AREAS FOR IMPROVEMENT:  PROGRAM EVALUATION AND GOVERNING BOARD 
DUTY  
 
The TEA Team reports that it “could not verify that the [School] had conducted a comprehensive 
evaluation of the BE/ESL program,” as required by 19 TAC § 89.1265(a)(b).  The TEA Team also 
“determined that the [School’s] governing board had not carried out its responsibilities” under 
TEC § 7.028(b) to ensure that the School “complies with all applicable requirements for state 
educational programs, which includes programs that serve LEP students.”  Ultimately, the TEA Team 
concluded that the “failure of the [School’s] administration to keep the board apprised of program 
effectiveness and compliance on an ongoing basis” contributed to the board’s failure to perform its 
responsibilities under TEC § 7.028(b).   
 
The Required Actions associated with this Finding require WACS to “[a]nnually conduct a 
comprehensive program evaluation as required by TAC Chapter 89.1265(a)(b) and use findings to 
inform program improvement,” and to “[p]rovide evaluation results to the board and regularly inform 
the board regarding program effectiveness and compliance and afford the board the opportunity to 
ensure compliance with state requirements.”    
 
WACS RESPONSE:  WACS has fully complied with this Required Action and thus resolved any 
concerns the TEA may have regarding program evaluation and the involvement of the School’s 
governing body in the ESL program.   
 
The February 2010 CIP provided to the TEA outlines the School’s plan to “develop and implement 
an annual ESL program review instrument.”  See Exhibit 1.2.2 (February 26, 2010 CIP).  This CIP 
was submitted to the TEA prior to the TEA Team’s on-site investigation in March 2010.  After the 
March 2010 on-site visit, the School completed an annual evaluation of the ESL program for the 
2009–2010 school year.  See Exhibit 1.2.20 (2009–2010 ESL Program Evaluation).  As reflected in 
the Preliminary Report, the TEA received a copy of this evaluation.  Thus, the School has developed 
a comprehensive annual evaluation system.  It should not be required to do so again.    
 
WACS also objects to and finds no basis in fact or law for the Finding that its governing board “had 
not carried out its responsibilities” under TEC § 7.028(b) to ensure that the School was complying 
with programs serving LEP students.  Under TEC § 7.028(b), the governing body of an open-
enrollment charter school has primary responsibility for ensuring that the school complies with all 
applicable requirements of state educational programs.  The board does this by exercising its 
authority to “select, employ, direct, evaluate, renew, non-renew, terminate, or set compensation for a 
chief executive officer, who is, in turn, responsible for selecting employees and administering the 
school.”  See 19 TAC § 100.1033(7)(C)-(D).  It is in this way that the governing body of a charter 
school monitors a school system’s procedural compliance with state and federal educational 
programs.   
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Here, the School’s Board of Directors was informed of the annual evaluation of the ESL program 
during regular board meetings addressing and reporting on effectiveness of the School’s ESL 
program.  See Exhibit 1.2.21 (Board Meeting Agendas and Minutes).  Through these meetings, the 
WACS Board was informed of the extensive actions implemented in the School’s February 2010 
CIP, the completion of a comprehensive review of the School’s ESL program, and most importantly, 
the program’s effectiveness.  The Preliminary Report’s conclusion that the governing body “had not 
carried out its responsibilities” under TEC § 7.028(b) and that the School’s administration failed to 
“keep the board apprised of program effectiveness and compliance on an ongoing basis” is wholly 
unsubstantiated.  
 
Accordingly, WACS requests that this Finding and its related Required Actions be omitted from the 
Final Report.   
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PART I, SECTION 3: CAREER AND TECHNICAL EDUCATION 
PRELIMINARY ON-SITE FINDINGS REPORT 

2008–2009 
 
Part I, Section 3 of the Preliminary Report is based on the results of a targeted review of the Career 
and Technical Education (“CTE”) program offered by WACS conducted during the TEA Team’s on-
site investigation during February 2009.  After their on-site investigation and the performance of a 
longitudinal review of Performance-Based Monitoring Analysis (“PBMAS”) data, the TEA Team 
identified five areas of the School’s CTE program that are alleged to be in need of improvement.  
Each of the TEA Team’s Findings and Required Actions is discussed below.   
 
AREAS FOR IMPROVEMENT:  STATE ASSESSMENT PROGRAM AND 
PERFORMANCE BASED MONITORING SYSTEM RESULTS  
 
This portion of the Preliminary Report begins by observing that a longitudinal review of PBMAS 
data for WACS indicates that “the Texas Assessment of Knowledge and Skills (TAKS) passing rates 
for mathematics for limited English proficient (LEP) and special education students served in the 
[CTE] program were significantly below the state passing rate standard for both the 2007 and 2008 
TAKS administrations.”  Specifically, the Preliminary Report states that “the state standard for 
mathematics was 45%” in 2007, “while the [WACS] passing rate for LEP CTE students was 20.4%, 
and 22.4% for special education CTE students.”  The Preliminary Report also finds that “the state 
standard for reading/English language arts (ELA) was 65%, while the [WACS] passing rate for 
LEP CTE students was 58.2%,” identifies WACS as having “a high dropout rate of 24.1% for 
CTE students, as compared to the state standard of 2%,” and reports that only 14.7% of WACS 
CTE students graduate with a Recommended High School Program (“RHSP”) or Distinguished 
Achievement Program (“DAP”) diploma, as compared to a state standard of 70%.   
 
The Preliminary Report continues and states that while the state passing standard for the mathematics 
portion of the 2008 TAKS exam was 50%, the WACS passing rate for CTE students was 33.3%.  
Additionally, the passing rate for WACS CTE students in the “economically disadvantaged 
accountability group” was 28.1%, “while only 14.8% of the CTE LEP students, and 16% of the CTE 
special education students” met the state standard.  The TEA Team then reports that the WACS CTE 
passing rate for reading/ELA was 55.9% as compared to the state standard of 70%, and only 28.8% 
for the science portion of the TAKS, as compared to the state standard of 45%.  The TEA Team also 
notes that WACS special education CTE students had passing rates below the state standard for 
reading/ELA (state 70%, WACS 50%) and science (state 45%, WACS 30%).   
 
The Preliminary Report then states that “[a]lthough the charter granted to [WACS] states that 
students will be provided access to CTE courses, the PBMAS results indicated no data for CTE 
participation for the 2008–2009 school years,” and that School administrators informed the TEA that 
WACS “is no longer offering CTE courses.”  Finally, the Preliminary Report finds that WACS “has 
not received Carl Perkins funding since the 2007–2008 school year.”   
 
WACS RESPONSE:  WACS questions the reasons and motives for this section in the 
Preliminary Report.  Once again, the Report fails to identify a single “violation” of applicable state or 
federal law, and no Required Actions for WACS to develop or implement are included.  WACS also 
takes great exception to “factual” statements in this section.   
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According to its charter, the WACS educational plan is specifically designed to offer the minimum 
credit requirements for graduation and a dropout recovery program so that at-risk students might 
obtain an individually tailored education that is not available in traditional public schools.  
See Exhibit 1.3.1 (Page 73 of Charter Application).   
 
In pursuit of its mission, and because WACS is truly an “open-enrollment” charter school, WACS 
recruits and accepts students far behind in their graduation path and well out of step with their 
cohorts.  Moreover, the typical WACS student faces obstacles that often go unaddressed in a 
traditional school setting.  Considering its unique student population and its mission, it is obvious that 
PBMAS data will reflect results below average TAKS passage rate for CTE students, a higher than 
average dropout rate for its CTE students, and a below average number of CTE students graduating 
under the RHSP or DAP programs.  These figures in no way suggest that WACS has failed is its 
mission to serve at-risk students.   
 
Importantly, the Preliminary Report’s “factual” statements that the School “is no longer offering CTE 
courses” are untrue.  WACS offers and has always offered a CTE program, and one was offered and 
operating at the time of the TEA Team’s visit and right through the current school year.  See 
Exhibit 1.3.2 (2008–2009 Marketing, Sales, and Service Texas Achievement Plan); Exhibit 1.3.3 
(2008–2009 Family and Consumer Services Texas Achievement Plan); Exhibit 1.3.4 (2008–2009 
Arts, A/V Technology, and Communication Texas Achievement Plan); Exhibit 1.3.5 (2008–2009 
Science, Technology, Engineering, and Math Texas Achievement Plan); Exhibit 1.3.6 
(Career Learning Tracks); Exhibit 1.3.7 (2009–2010 Winfree Academy Course List); Exhibit 1.3.8 
(2010–2011 Winfree Academy Course List); Exhibit 1.3.9 (2011–2012 Winfree Academy Course 
List).   
 
Accordingly, the Final Report should remove all references to WAC’s PBMAS data and any 
suggestion that the School “is no longer offering CTE courses.”   
 
AREAS FOR IMPROVEMENT:  CURRICULUM AND INSTRUCTION  
 
The Preliminary Report states that the TEA Team “observed that [WACS] did not provide an 
intensive program of instruction for students who had not been successful on one or more 
administrations of the TAKS, or those who are significantly behind on credits toward graduation,” as 
required by TEC § 28.0213.   
 
The Preliminary Report then requires WACS to “[d]evelop an intensive program of instruction to 
support students who do not pass the TAKS and/or are not likely to graduate within five years of 
enrollment in the 9th grade.”   
 
WACS RESPONSE:  WACS objects to this Finding and Required Action.  It does now and has 
always provided an intensive program of instruction for students who have not been successful on 
one or more state assessments, and for those students who are behind on credits for graduation.  A 
finding that it does not is puzzling. 
 
WACS was awarded a Texas Science, Technology, Engineering, and Mathematics (“T-STEM”) grant 
that was in full effect and operation during the 2008–2009 school year.  This grant was awarded for 
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the provision of intensive instruction to students who were not successful on the math and science 
portions of the TAKS.  See Exhibit 1.3.10 (T-STEM Program Overview). 
 
Additionally, WACS uses benchmark testing and disaggregated TAKS results to identify students in 
need of academic assistance in order to develop a Student TAKS Plan (“STP”) for each identified 
student.  STPs are used to “prescribe instruction and intervention strategies needed to prepare 
students” for state assessments.  See Exhibit 1.3.11 (STP Audit Form).  STPs are reviewed by WACS 
staff, and students are divided into groups of similar academic needs based on the results of 
benchmark exams and state assessments.  Once these groups are formed, students are required to 
attend intensive TAKS preparation sessions provided each day during lab periods.  See Exhibit 1.3.12 
(TAKS Preparation Plan Program Overview).  The importance of these TAKS preparation sessions is 
explained to parents and students through an informative letter outlining the individualized nature of 
each student’s TAKS plan.  See Exhibit 1.3.13 (TAKS Preparation Plan Notification Letter).  WACS 
also offers a summer TAKS Camp providing intensive instruction to each student who has failed one 
or more portions of the TAKS.  See Exhibit 1.3.14 (TAKS Camp Program Overview).   
 
All WACS teachers are also provided instruction on the importance of TAKS performance and 
methods for preparing students for state assessments.  This training occurs at the beginning of each 
school year, and includes specific instruction from the School’s curriculum and instruction 
department so that teachers are aware of the School’s benchmarking and STP procedures.  
See Exhibit 1.3.15 (Sample TEKS to TAKS Saturday Training).      
 
Moreover, WACS provides a Student Achievement for Excellence (“SAFE”) Plan for those students 
who are behind academically.  See Exhibit 1.3.16 (SAFE Plan Overview).  These Plans are a 
partnership between students, parent, teachers, and School administrators, and are designed to 
motivate students through goal setting so that they can work towards graduating within five years of 
enrollment.  
 
Thus, WACS certainly offers an “intensive program of instruction to support students who do not 
pass the TAKS and/or are not likely to graduate within five years of enrollment in the 9th grade.”  
What did the TEA Team see on their visit that caused them to conclude that WACS “did not provide 
an intensive program of instruction for students who had not been successful on one or more 
administrations of the TAKS, or those who are significantly behind on credits toward graduation”?  
Why did they not report on the activities and programs demonstrated to exist in this Response?  This 
Finding and Required Action must be omitted from the Final Report.   
 
AREAS FOR IMPROVEMENT:  INSTRUCTIONAL PLACEMENT, PLANNING, 
MONITORING, AND SUPPORT  
 
The TEA Team next reports that during its on-site investigation, it “observed that instructional 
delivery included very limited direct instruction,” and that “[m]any classrooms had one teacher 
present to serve 30 or more students” and that, “in most instances, the teacher was working with one 
student while the other students were working independently.”  The TEA Team claims that “[t]his 
model did not provide for ongoing interaction and feedback on learning to the teacher or the student, 
which affected the ability of the teacher to timely target interventions to meet individual student 
needs.”   
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The TEA Team also reports that the School’s instructional delivery method “provided for little 
interaction between student and teacher to develop language acquisition,” thus affecting the 
“language development and learning outcomes for CTE students with limited English proficiency.”   
 
The Preliminary Report also states that the TEA Team “learned that the [School’s] instructional 
arrangement allowed for students to be working on a course when no teacher qualified to teach that 
subject was present, which limited the ability of the teacher to support student learning activities in 
areas outside his/her qualifications.”  Additionally, the TEA Team reports that there was “limited 
monitoring of instruction by campus administrators,” thus diminishing their ability to “support the 
instructional and academic intervention processes.”   
 
Based on these observations, the Preliminary Report imposes the following Required Actions for 
WACS to develop and implement:  
 

• Evaluate the instructional delivery model to assess whether adequate formative feedback is 
provided to positively impact student academic achievement, and whether it provides 
adequate opportunity for English language development for LEP students.   

• Review classroom procedures to ensure students are receiving academic support from 
qualified staff when needed.   

 
WACS RESPONSE:  WACS does not utilize a traditional classroom setting where all students work 
on the same subject at the same time.  Rather, the School’s unique student population and its charter-
stated mission to provide “a self-paced individualized environment with activities scheduled [to] 
provide peer interaction” calls for something else.  See Exhibit 1.3.1 (Page 73 of 
Charter Application).  That a certified instructor in a specific subject may not be present every 
moment a student is learning through computer based instruction should not suggest that highly 
qualified and properly certified instructors are not available to teach and assist as needed.  They are.  
Properly qualified and certified teachers in all subjects meet regularly with students in the classroom 
each day and provide individualized instruction at other times during the day.  WACS incorporates 
lab sessions for additional one-on-one instructional opportunities throughout the learning day.  
See Exhibit 1.3.17 (Teacher Rotation Definitions and Campus Schedules).  In this proven, effective 
way, students receive targeted instruction in each subject throughout the school day.   
 
This individualized and targeted instructional method is one of the many dropout prevention 
strategies utilized by WACS to encourage students to remain in school.  See Exhibit 1.3.18 
(Dropout Prevention Strategies). Another of these strategies, “Active Learning,” is particularly 
related to this Finding, and is even associated with the Preliminary Report’s Required Actions in this 
Section.  Through Active Learning, the instructional method is influenced by direct instruction, 
collaborative groups, and “Prompt/Praise/Move On,” among other teaching methods.  The key 
component of the Active Learning model is that all classrooms, whether lab sessions or direct 
instruction meetings, must have an active and engaging learning environment.  To ensure that 
students receive an individualized education, WACS provides training on a number of instructional 
methods throughout the school year.  See Exhibit 1.3.19 (Teacher Training Academy Overview).  
Thus, the School’s instructional model does provide an opportunity for ongoing interaction and 
feedback between students and teachers, for timely interventions to meet individual needs, and does 
not limit the ability of teachers to support student-learning activities.   
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WACS also objects to the Preliminary Report’s statement that its instructional delivery provided for 
“little interaction between student and teacher to develop language acquisition.”  As demonstrated by 
the School’s lab sessions alone, each campus has identified specific time for a language lab in which 
students in need of assistance in acquiring English language skills receive individualized tutoring 
from qualified ESL instructors.  See Exhibit 1.3.17 (Teacher Rotation Definitions and Campus 
Schedules).   
 
WACS further objects to the TEA Team’s conclusion that “there was limited monitoring of 
instruction by campus administrators, which diminishes their ability to support the instructional and 
academic intervention process.”  Campus administrators are closely involved in all aspects of the 
instructional process, as is well demonstrated by evidence that campus administrators are required to, 
and do monitor classroom instruction on a regular basis throughout the school year.  
See Exhibit 1.3.20 (Principal Monthly Assessment Form); Exhibit 1.3.21 (Winfree Professional 
Development Appraisal System Overview); Exhibit 1.3.22 (Winfree Professional Development 
Appraisal Evaluation Form); Exhibit 1.3.23 (Winfree Professional Development Three-Minute Walk 
Through Tool); Exhibit 1.3.24 (Winfree Registrar/Attendance/Principal Meeting Tool); 
Exhibit 1.3.25 (Team Meeting Documents by Campus).   
 
Thus, WACS’s instructional method provide its students with formative feedback, an opportunity for 
English language development, academic support from qualified staff when needed, and that the 
School’s administrators are consistently monitoring classroom instruction and providing support to 
teachers.  Accordingly, this Finding and its associated Required Actions should be omitted from the 
Final Report.   
 
AREAS FOR IMPROVEMENT:  STUDENT COMPLETION, RETENTION AND SUPPORT 
SERVICES  
 
Remarkably, the Preliminary Report finds that WACS, a program designed to attract and return to a 
school setting students who have dropped out of other schools, “lack[s] effective planning for student 
retention, as evidenced by a high dropout rate within the student population.”  The 
Preliminary Report then notes that while “over 4,000 students had been enrolled during the 2007–
2008 school year, the Academic Excellence Indicator System (AEIS) revealed that 1,789 students 
were enrolled at the fall 2007 snapshot date and 1,826 students were tested on TAKS.”   
 
The Preliminary Report then references the 2009–2010 AIES report, and states that the School’s 
Completion Rate II calculation for the class of 2009 and the class of 2008 were significantly lower 
than the state average.  The Preliminary Report then concludes that “[t]hese statistics indicate a 
continuing need to retain students so that they become completers.”   
 
The Preliminary Report then directs WACS to “[a]nalyze the [School’s] student enrollment, 
withdrawal, and dropout data and consider implications for student completion.”  Further, WACS 
must “[c]onsider the availability and quality of support services provide to struggling students, and 
develop a plan to improve student retention and graduation rates.”   
 
WACS RESPONSE:  Of course PBMAS data reflects that the School’s student population has a 
greater than average dropout rate and a less than average completion and retention rate.  This is to be 
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expected of a student population consisting mainly of students far behind their peers at the time they 
enroll.   
 
WACS does offer quality support services to assist struggling students, and to improve student 
retention and graduation rates.  This is what WACS does.  Listed below is a mere sample of the 
support services offered to students who are at-risk of dropping out or leaving school:  
 

• Pregnancy Related Services—This program provides support to pregnant students.  
See Exhibit 1.3.26 (Pregnancy Related Services Overview).   

• Courage Center—This self-contained program is designed to assist students who are seeking 
to recover from drug or alcohol addiction.  See Exhibit 1.3.27 (Courage Center Program 
Overview).   

• Optional Flexible School Day—This program was created by the state to address unique 
concerns related to student dropouts.  See Exhibit 1.3.28 (Optional Flexible School Day 
Overview).   

• Linking Tree Project—This project was identified from a grant for the integration of schools 
and mental health systems awarded to WACS.  The project was created to develop a network 
between the School and local mental health agencies, thus allowing School personnel to refer 
students to mental health providers after observing student behavior that may be related to 
mental health issues.  See Exhibit 1.3.29 (Linking Tree Project Overview).   

• Texas Support for Homeless Education Program (“TEXSHEP”) Grant—WACS utilizes 
this program to provide services to homeless students.  See Exhibit 1.3.30 (TEXSHEP Grant 
Information).   

• Dropout Recovery Grant—WACS utilizes this grant to provide educational and student 
services to students who have previously dropped out, students who are at-risk of dropping 
out, and to retain students and prevent future dropouts.  See Exhibit 1.3.31 (Dropout Recovery 
Grant Information).   

• Strategic Campus Scheduling—WACS utilizes strategic scheduling to ensure that 
struggling students receive targeted and individualized instruction.  See Exhibit 1.3.32 
(Teacher Rotation Definitions and Campus Schedules).   

 
Through the development and offering of each of these programs, WACS provides quality support 
services to struggling students so that they might complete school, earn the credits they need, and 
hopefully remain in school long enough to graduate.  WACS is realistic, and knows that it cannot 
force all of its students to graduate.  But it is a triumph if any of these students, who would not have 
otherwise re-enrolled in school, enrolls in WACS and then graduates!  If the figures quoted in the 
Preliminary Report are interpreted to mean that close to half of the dropouts who enroll in WACS 
stay for another year of school, WACS rejoices in those students who stay on and makes every effort 
to help those who may drop out remain in school.  Therefore, we request that these Findings and 
Required Action be omitted from the Final Report.   
 
AREAS FOR IMPROVEMENT:  CHARTER PROVISIONS AND CAREER PATHWAYS  
 
Part I, Section 3 of the Preliminary Report concludes by stating that “[t]he 2008–2009 CTE visit was 
based on the TAKS results of students coded as CTE participation of 2 and 3 during 2007–2008.”  
The Preliminary Report states that the TEA Team “did not find evidence of career pathways 
implementation,” and that WACS “did not code any students as CTE participation of 2 or 3 in 
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PEIMS submissions during the 2008–2009 or 2009–2010 school years, even though the charter states 
that the [School] would provide a CTE program.”   
 
The Preliminary Report then requires WACS to “resolve the discrepancy between charter provisions 
related to providing a CTE program for student and current [School] practices and course offerings.”   
 
WACS RESPONSE:  WACS objects to this Finding and Required Action, as these very concerns 
were discussed at great length with the TEA Team during the February 2009 on-site investigation, at 
which time the School provided the TEA Team with overwhelming documentation demonstrating 
that WACS offered a CTE program at all times relevant to the TEA’s investigation.  See Exhibit 1.3.2 
(2008–2009 Marketing, Sales, and Service Texas Achievement Plan); Exhibit 1.3.3 (2008–2009 
Family and Consumer Services Texas Achievement Plan); Exhibit 1.3.4 (2008–2009 Arts, A/V 
Technology, and Communication Texas Achievement Plan); Exhibit 1.3.5 (2008–2009 Science, 
Technology, Engineering, and Math Texas Achievement Plan); Exhibit 1.3.6 (Career Learning 
Tracks); Exhibit 1.3.7 (2009–2010 Winfree Academy Course List); Exhibit 1.3.8 (2010–2011 
Winfree Academy Course List); Exhibit 1.3.9 (2011–2012 Winfree Academy Course List). 
 
The School further objects to the Preliminary Report’s proposed directive that WACS “resolve the 
discrepancy between charter provisions related to providing a CTE program for student and current 
[School] practices and course offerings,” as there is no discrepancy to resolve.  The TEA Team 
correctly reports that WACS “did not code any students as CTE participation of 2 or 3 in PEIMS 
submissions” during the 2008–2009 or 2009–2010 school year.  This is not, however, because the 
School did not offer a CTE program during those school years.  Rather, no students were coded as a 2 
or 3 in PEIMS submissions because the School stopped receiving Carl Perkins funding after the 
2007–2008 school year, a fact recognized by the Preliminary Report.  Under the federal regulations in 
place during each of the school years reviewed by the TEA Team, schools were required to offer a 
“coherent sequence” of courses only upon receipt of Carl Perkins funding.  See 20 U.S.C. § 2355(b).  
Because the School did not receive Carl Perkins funding during the 2008–2009 and 2009–2010 
school years, it was not required to offer a coherent sequence of courses, and therefore should not 
have coded students as a 2 or 3 in PEIMS submissions.  See Exhibit 1.3.33 (TEA CTE PEIMS 
Coordinator Training) (stating that a student who does not have a 4-year plan to take a coherent 
sequence of CTE courses should be coded 1 in PEIMS submission).   
 
Although WACS did not offer a “coherent sequence” of courses during the 2008–2009 and 2009–
2010 school years, it did offer “Career Learning Tracks”7 in those years.  During the 2008–2009 
school year, WACS offered the following tracks through the Texas Achievement Plan:  
(1) Marketing, Sales, and Service; (2) Arts, A/V Technology, and Communication; (3) Family and 
Consumer Sciences; and (4) Science, Technology, Engineering, and Math.  See Exhibit 1.3.34 
(Texas Achievement Plan Summaries).  These tracks were routinely discussed during 
CTE Department meetings.  See Exhibit 1.3.35 (CTE Discussion Point Documentation).   
 
During the 2009–2010 school year, WACS embedded its four Career Learning Tracks into the 
Personal Graduation Plan for each student.  This allowed students to choose the track that best 
matched their academic, post-secondary, and career goals.  See Exhibit 1.3.36 (Personal Graduation 
Plan Template).  Then, in the 2010–2011 school year, WACS updated the names of its Career 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7 Upon enrollment, students choose which Career Learning Track most interests them, and then select courses related to 
their chosen track.   
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Learning Tracks to:  (1) Business Management and Administration; (2) Human Services; and 
(3) Law, Public Safety, Corrections, and Security.  See Exhibit 1.3.37 (Updated Career Learning 
Tracks). 
 
Thus, the Preliminary Report is clearly mistaken in its inability to “find evidence of career pathways 
implementation” during its February 2009 on-site investigation.  
 
As amply discussed and demonstrated above, the School took aggressive steps to resolve each of the 
TEA Team’s concerns prior to the issuance of the Preliminary Report.  This hard work has resulted in 
the TEA’s recent lowering of the School’s DVM intervention level for its CTE program from Stage 4 
to Stage 1.   
 
There is no discrepancy for the School to resolve regarding the provision of a CTE program for 
students.  Accordingly, WACS requests that this Finding and Required Action be omitted from the 
Final Report.    
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Part I, Section 4:  Data Validation Monitoring for Student Assessment Records  
Preliminary On-Site Findings Report 

2009–2010 
 
The WACS system was identified for Stage 4 interventions in the Data Validation 
Monitoring (DVM) for Student Assessment Records system due to a high absence rate for student 
groups during the 2009 administration of the TAKS.8  In the Preliminary Report, the TEA Team 
states that WACS had a “significantly greater” absence rate than the state rate during the 2009 TAKS, 
and that the School failed to maintain appropriate documentation relating to the coding of absences 
during that test administration.  
 
WACS acknowledges that it had a higher than average absence rate during the 2009 TAKS.  This 
issue, however, was discussed thoroughly during the TEA Team’s March 8, 2010 on-site visit, at 
which time WACS provided to Mr. Ken Karrer documentation of approval by the TEA of the 
School’s Application for Missed Instructional Days due to an outbreak of Swine Flu during the 
assessment period.9  See Exhibit 1.4.3 (Application for Missed Instructional Days and TEA Waiver 
Online Report).  The Preliminary Report appears to acknowledge that the Swine Flu outbreak 
contributed to the high absence rate during the TAKS administration, but the Preliminary Report 
nevertheless concludes that WACS has not “explain[ed] the errors in coding and lack of 
documentation of absences.”   
 
The Preliminary Report then identifies five Required Actions that outline the steps WACS is required 
to take to “[d]evelop and implement a system to ensure the accuracy of data submitted to the [TEA]” 
regarding student absences from state assessments.  WACS acknowledges that a small percentage of 
its student files (ranging from 2–7%, as calculated from the information contained in the 
Preliminary Report) may have reflected improper attendance coding or lacked sufficient 
documentation to support this coding.  WACS hopes that the TEA is not insinuating that this small 
percentage demonstrates a systemic failure by the School in its attendance submissions.  
Additionally, as demonstrated below, WACS took proactive action to correct the TEA’s concerns 
prior to the issuance of the Preliminary Report.  We hope that the documents and explanations 
submitted with this portion of the Response will alleviate the TEA’s concerns and show that WACS 
has self-corrected each concern.  
 
TEA REQUIRED ACTION:  INTERNAL AUDIT SYSTEM 
 
The Preliminary Report requires WACS to develop and implement “an internal audit system to 
ensure the accuracy of student attendance and assessment reporting.”   
 
WACS RESPONSE:  This Finding and Required Action is puzzling, as WACS had such a student 
absence and state assessment data system in place during the March 2010 on-site visit.  It was during 
this visit that WACS provided Mr. Karrer with a “Data Review Template” analyzing the School’s 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 As acknowledged by the Director of the TEA’s Test Monitoring Program, “School staff demonstrated effective 
planning, procedures, and monitoring of the test administration to ensure a quality testing program,” and that the School 
consistently followed “test security and confidentiality requirements” during the Spring 2009 TAKS administration.  
See Exhibit 1.4.1 (June 8, 2009 Letter from Emi Johnson).    
9  As shown by its 2010 PBM Data Validation Report, the School’s student assessment absence rate decreased 
significantly during the administration of the 2010 TAKS.  See Exhibit 1.4.2 (2010 PBM Data Validation Report).   
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absence coding during the 2009 TAKS exam.  See Exhibit 1.4.4 (Data Review Template).  This 
template was designed and used to confirm the accuracy of absence coding and the sufficiency of 
documentation regarding student absences, as required by the Student Attendance Accounting 
Handbook.   
 
WACS has further refined this audit process so that the School now performs an audit of absence 
reporting within one week of each state assessment.  See Exhibit 1.4.5 (October 2011 Internal TAKS 
Attendance Review).  During this process, the School’s Test Coordinators and District Assessment 
Coordinator review absence documentation to ensure that all student absences are properly coded, 
and that sufficient documentation exists to support each absence.    
 
Accordingly, as these actions having been taken, this Required Action should be omitted from the 
Final Report.   
 
TEA REQUIRED ACTION:  ACCOUNTABILITY PROCESS  
 
The Preliminary Report also requires WACS to develop and implement “an accountability process to 
evaluate campus-level personnel regarding the integrity of data developed.”   
 
WACS RESPONSE:  As part of the School’s current audit process, absence information is reviewed 
at several stages before WACS submits its final reports to the TEA.  Each Testing Coordinator is 
provided with a “Campus Test Coordinator Control Checklist,” which outlines testing procedures to 
be followed before, during, and after each test administration, and the documentation required for the 
School’s testing records.  See Exhibit 1.4.6 (Campus Test Coordinator Control Checklist); 
Exhibit 1.4.7 (Procedure for Student Absences on State Assessment/Test Administration Days).  
These procedures require Testing Coordinators to account for all absences during an assessment, and 
to contact a parent to obtain an explanation for the absence.  Testing Coordinators must document 
this information in writing.  See Exhibit 1.4.8 (Students Absent on Testing Day Form).   
 
Additionally, testing monitors are sent to each campus during assessments to perform spot checks on 
attendance reporting and testing protocols.  And, at the conclusion of each assessment, the District 
Assessment Coordinator reviews testing documentation with each Testing Coordinator to verify the 
accuracy of attendance reporting and the sufficiency of documentation related to absences.  
Subsequently, within one week of the assessment, the School performs an internal audit to review the 
accuracy of attendance reporting.  See Exhibit 1.4.5 (October 2011 Internal TAKS Attendance 
Review).  Through this process, attendance information is reviewed and verified by multiple persons 
prior to its submission to the TEA, and individuals at each step of the process are made accountable 
for their input.   
 
WACS is confident that its current audit process meets and exceeds the TEA’s expectations and, for 
such reason, requests that this Required Action be omitted from the Final Report.   
 
TEA REQUIRED ACTION:  ACCURACY OF DATA SUBMITTED TO THE TEA 
 
The Preliminary Report next requires WACS to develop and implement “processes to ensure the 
accuracy of data submitted to the [TEA], including written guidelines regarding timelines and 
expectations with internal multiple reviews.” 
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WACS RESPONSE:  As discussed above, WACS has implemented a comprehensive system for 
reviewing TAKS attendance data to ensure the accuracy of data submitted to the TEA.  Under this 
process, each Testing Coordinator is required to follow a checklist, testing monitors conduct spot 
checks at each campus, and the District Assessment Coordinator reviews all testing information prior 
to submission to the TEA.  See Exhibit 1.4.6 (Campus Test Coordinator Control Checklist); 
Exhibit 1.4.7 (Procedure for Student Absences on State Assessment/Test Administration Days); 
Exhibit 1.4.8 (Students Absent on Testing Day Form).  Additionally, as explained in the next section 
of this Response, all staff members are directed to comply with the attendance reporting guidelines 
contained in the TEA’s Student Attendance Accounting Handbook.  Through these processes, WACS 
is able to ensure the accuracy of attendance data submitted to the TEA.   
 
Based on the existence of these procedures and guidelines, this Required Action should be omitted 
from the Final Report.   
 
TEA REQUIRED ACTION:  REQUIRED STAFF DEVELOPMENT 
 
The TEA Team’s Required Actions also require WACS to demonstrate a “required staff development 
component for all applicable campus and district personnel related to the proper use of codes and 
documentation requirements.”    
 
WACS RESPONSE:  WACS has been providing comprehensive training on the items identified by 
the TEA Team since well before the TEA’s on-site visit in March 2010, as demonstrated by the 
training sign-in sheets included with this Response.  See Exhibit 1.4.9 (Training Sheets starting 
August 2009).  This training has continued on a regular basis since that on-site visit.  See 
Exhibit 1.4.10 (Training Presentations starting December 2010).  Through these training sessions, 
staff members are provided with guidance on proper attendance procedures and directed to follow 
appropriate provisions in the Student Attendance Accounting Handbook.  See Exhibit 1.4.9 (Training 
Sheets starting August 2009); Exhibit 1.4.10 (Training Presentations starting December 2010).   
 
WACS is confident that these training sessions (implemented before the issuance of the Preliminary 
Report) are more than sufficient to satisfy this Required Action.  Accordingly, we request that this 
Required Action be removed from the Final Report.   
 
TEA REQUIRED ACTION:  TRAINING ON ASSESSMENT ACCOUNTABILITY 
REQUIREMENTS 
 
Finally, the Preliminary Report requires WACS to provide “documentation of training on assessment 
accountability requirements, procedures, and the system of checks and balances.”   
 
WACS RESPONSE:  As demonstrated by the explanations and documentation provided with this 
Response, WACS has fully satisfied this Required Action by developing and implementing a 
thorough training and accountability system designed to ensure the accurate reporting of student 
attendance data.  This system was implemented well before the issuance of the Preliminary Report, 
thus showing that WACS was aware of the TEA’s concerns and took proactive steps to correct itself 
without the necessity of TEA intervention.  
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For such reason, WACS requests that this Required Action be omitted from the Final Report.   
 
The TEA has acknowledged WACS progress in accurately reporting student absences during 
assessment by lowering the School to a Stage 3 level of intervention during the 2010–2011 school 
year.  Moreover, since such time, WACS has received no further documentation or required actions 
from TEA until the issuance of this Preliminary Report.  
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PROGRAM MONITORING AND INTERVENTIONS 
PART I, SECTION 5: DATA VALIDATION MONITORING FOR STUDENT LEAVER RECORDS  

PRELIMINARY ON-SITE FINDINGS REPORT 
2008–2009 

 
This portion of the Preliminary Report contains the results of a February 2009 on-site investigation 
performed by the TEA under its Data Validation Monitoring (“DVM”) System.  According to the 
Preliminary Report, the TEA Team was “unable to verify that a system was in place at the district 
level to ensure that coding of student leavers was conducted in accordance with Public Education 
Information Management System (PEIMS) Data Standards, Appendix D (Leaver Reason Codes and 
Documentation Requirements).”  Ultimately, the TEA Team concluded that “the leaver coding 
practices of [WACS] resulted in a very high percentage of students” being incorrectly coded with 
non-dropout leaver codes.   
 
TEA REQUIRED ACTIONS  
 
In conjunction with its Findings, the TEA Team also specified four Required Actions that WACS is 
required to implement in order to correct the TEA’s concerns:  
 

A) Written guidelines for timelines, expectations, and multiple reviews;   
B) Staff development to be required for campus and district personnel related to the 

proper use of codes and documentation requirements per the PEIMS Data Standards, 
Appendix D, Leaver Reason Codes and Documentation Requirements;  

C) Procedures for monitoring and ensuring implementation of the system at the campus 
and district levels; and  

D) Procedures to ensure that student due process rights are upheld throughout the 
administrative removal process.   

 
WACS RESPONSE:  WACS strenuously objects to all Findings and Required Actions in this 
portion of the Preliminary Report, as many of the identified leaver code “violations” refer to “errors” 
that occurred during the 2005–2006, 2006–2007, and 2008–2009 school years that have repeatedly 
been addressed and corrected by WACS.   
 
WACS first became aware of the TEA’s concern that the School was not properly assigning leaver 
codes in the Fall of 2007, when the School was notified that it had been selected for Stage 4 
interventions under the DVM System.  Almost immediately after receiving this notification, WACS 
implemented a “Leaver Record Data Validation Project” to review its student withdrawal records to 
determine whether the School had been using appropriate leaver codes and sufficiently documenting 
its coding decisions.  See Exhibit 1.5.1 (Leaver Record Data Validation Project).  Then, in June 2008, 
the TEA conducted an on-site investigation related to the School’s leaver code records.  WACS 
received no follow-up communications or guidance after this visit.   
 
After the TEA’s June 2008 on-site visit, WACS did not hear from the TEA until the Fall of 2008, 
when the School was notified that it had again been selected for Stage 4 interventions because of the 
TEA’s concerns regarding leaver codes.  The TEA conducted a second on-site investigation in 
February 2009, during which time TEA Monitor Gordon Franzen provided the School verbal 
instruction and guidance, and helped the School to revise its student exit forms, exit intervention 
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processes, and due process forms to be used for expulsions.  See Exhibit 1.5.2 (Revised Exit Form); 
Exhibit 1.5.3 (Exit Intervention Process); Exhibit 1.5.4 (Due Process Forms).   
 
In April 2009, Mr. Franzen informed WACS that it had made “major improvement[s]” in its leaver 
data submissions during the Stage 4 process.  See Exhibit 1.5.5 (Gordon Franzen April 2009 
E-mails).  Mr. Franzen also stated that there were a few areas “still in need of attention” and directed 
WACS to develop a Continuous Improvement Plan (“CIP”) outlining its proposed steps to correct the 
TEA’s concerns.  See Exhibit 1.5.5 (Gordon Franzen April 2009 E-mails).  WACS developed a CIP 
and submitted it to the TEA May 15, 2009; the TEA approved the CIP on September 1, 2009.  
See Exhibit 1.5.6 (May 15, 2009 CIP); Exhibit 1.5.7 (Sept. 1, 2009 Approval E-mail).   
 
In conjunction with its CIP and guidance from Mr. Franzen, WACS began training its employees on 
proper leaver code designations and the School’s revised exit procedures.  See Exhibit 1.5.8 
(Training Documents).  Through implementing these actions, WACS believed that it was well on its 
way to resolving the TEA’s concerns.  This belief was bolstered by the TEA’s notification in the Fall 
of 2009 that the School’s intervention level had been lowered from Stage 4 to Stage 3.  At that time, 
WACS continued implementing all actions addressed in the TEA-approved CIP.  The TEA was well 
aware of these continued efforts due to the School’s consistent ISAM submissions, which had been 
identified by Mr. Franzen as an acceptable method for updating the TEA on the School’s progress.  
See Exhibit 1.5.9 (ISAM Submission); Exhibit 1.5.7 (Sept. 1, 2009 Approval E-mail).  Additionally, 
WACS submitted a marginally revised CIP to the TEA on December 16, 2009, thus showing its 
continued efforts to resolve the TEA’s concerns.  See Exhibit 1.5.9 (ISAM Submission); 
Exhibit 1.5.10 (December 16, 2009 CIP).   
 
Then, in March 2010, the TEA conducted a Stage 3 on-site investigation concerning the School’s use 
of leaver codes.  The TEA did not provide any follow-up communications or guidance following this 
visit until sending notification in the Fall of 2010 that WACS would remain at the Stage 3 
intervention level.  WACS continued submitting information regarding its progress and Stage 3 
Required Activities through ISAM, and also submitted a second revised CIP on December 13, 2010.  
See Exhibit 1.5.9 (ISAM Submission); Exhibit 1.5.11 (December 13, 2010 CIP).     
 
After submitting its second revised CIP in December 2010, WACS did not hear from the TEA 
regarding its corrective actions until receiving the April 21, 2011 Preliminary Report, in which the 
TEA attempts to raise the same leaver code “errors” that were first identified in 2007 and tries to 
force WACS to respond to Required Actions that have continuously been addressed through the 
School’s numerous CIPs, data submissions, and ongoing trainings.  WACS strongly objects to each 
of the Findings and Required Actions in this section, as it has fully complied with each of the 
Required Actions, as shown by the narrative above and documentation submitted with this Response.  
For these reasons, WACS requests that the TEA Team’s Required Actions be omitted from the Final 
Report.   
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SPECIFIC ISSUES/TRENDS IDENTIFIED 
 
In the Preliminary Report, the TEA Team also identifies several specific instances of alleged 
inaccuracies in the school’s leaver code designations.  Following is WACS’s response to each 
Finding:10  
 
PBM Review Cycles 
 
During the February 2009 on-site visit, the TEA Team investigated the “high use” of one or more 
leaver codes (“LC”) by reviewing student files from the 2005–2006, 2006–2007, and 2008–2009 
school years.  Specifically, the TEA Team concluded for all three school years reviewed:   
 

• Many of the student files reviewed for the “high use” of LC 60—student withdrew from/left 
school for home schooling—lacked sufficient supporting documentation and should have 
been coded LC 98, other;   

• Many of the student files reviewed for the “high use” of LC 78—student was expelled under 
the provisions of Texas Education Code (TEC) § 37.007 and cannot return to school—lacked 
sufficient supporting documentation and should have been coded LC 98;  

 
The TEA Team also reported the following additional leaver code issues in documentation for the 
2008–2009 school year:   
 

• Many of the student files reviewed for the “high use” of LC 01—student graduated—lacked 
sufficient documentation and should have been coded LC 98, other;  

• One of the student files reviewed for the “high use” of LC 91—student withdrew from/left 
school to enroll in a private school in Texas—lacked sufficient documentation and should 
have been coded LC 98, other; and 

• Several of the student files reviewed for the “high use” of LC 83—student was withdrawn 
from school by the district when the district discovered that the student was not a resident at 
the time of enrollment or had falsified enrollment information, proof of identification was not 
provided, or immunization records were not provided—lacked sufficient documentation 
because parents were not provided appropriate notification, conferences, or notice of 
withdrawal, and thus should have been coded LC 98, other.   

 
WACS RESPONSE:   
 
Leaver Codes 60, 81, and 83:  WACS acknowledges that there may have been insufficient 
documentation in certain student files to support the School’s designation of these leaver codes.  
However, as demonstrated above, this issue has been addressed through the School’s CIPs and 
continuous staff training on proper leaver code designation.  See Exhibit 1.5.6 (May 15, 2009 CIP); 
Exhibit 1.5.8 (Training Documents); Exhibit 1.5.9 (ISAM Submission); Exhibit 1.5.10 
(December 16, 2009 CIP); Exhibit 1.5.11 (December 13, 2010 CIP).  WACS has diligently and 
consistently complied with all guidance and direction received from the TEA, and has undertaken 
every effort to ensure that leaver codes are properly assigned and sufficiently documented.    

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 WACS is only responding to those Findings indicated that an “error” occurred, and will not address those student files 
where the TEA found no “errors.”   
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For these reasons, WACS requests that all references to leaver codes 60, 81, and 83 be removed from 
the Final Report.   
 
Leaver Code 78:  WACS strenuously objects to TEA Team’s Finding that students who were 
expelled for violating the School’s Student Code of Conduct should have been assigned LC 98 rather 
than LC 78.  In using LC 78 to code expelled students, WACS relied on guidance provided directly 
by the TEA.  The TEA did not object to the School’s use of LC 78 until a March 3, 2011 telephone 
conference, in which the TEA informed WACS that LC 78 could not be used for expelling students 
who violate the School’s student code of conduct.   
 
As the TEA is aware, students in public school districts may only be expelled for conduct specifically 
prohibited under Education Code Chapter 37.  See TEX. EDUC. CODE ANN. §§ 37.001, 37.007.  Open-
enrollment charter schools, however, are not subject to all of the limitations imposed by Chapter 37.  
See TEX. EDUC. CODE ANN. § 12.104(b)(2) (recognizing that open-enrollment charter schools are 
subject to Chapter 37 only insofar as it relates to PEIMS and the use of confinement, restraint, 
seclusion, and time-out).  Instead, the governing body of an open-enrollment charter school is 
authorized to adopt a student code of conduct permitting expulsion for reasons other than those 
identified in Chapter 37.  See TEX. EDUC. CODE ANN. § 12.131.    
 
As the TEA is also aware, Appendix D of the PEIMS Data Standards states that LC 78 should be 
used when a student is “expelled under the provisions of TEC § 37.007.”  See Exhibit 1.5.12 
(Appendix D).  Appendix D, however, does not discuss what leaver code should be used when an 
open-enrollment charter school expels a student for violating its student code of conduct.  WACS 
recognized this lack of guidance and, on January 3, 2007, requested guidance from the TEA.  
See Exhibit 1.5.12 (January 3 and 5, 2007 E-mails).    
 
In a January 5, 2007 e-mail, Mr. Franzen informed WACS that open-enrollment charter schools may 
expel students for conduct not identified in Chapter 37, so long as the school has an approved code of 
conduct that clearly identifies expellable offenses and outlines due process procedures.  
See Exhibit 1.5.12 (January 3 and 5, 2007 E-mails).  Mr. Franzen then stated that LC 98 should only 
be used if a charter school does not have each of these items in place.   
 
Then, on January 10, 2007, Mr. Franzen sent a “clarifying” message to WACS, in which he stated 
that LC 78 “is an acceptable code for those students expelled under the charter’s code of 
conduct,” so long as the School maintained sufficient documentation related to its student code of 
conduct and due process procedures.  See Exhibit 1.5.13 (January 2007 e-mails).  From that time 
forward, the TEA did not object to WACS’s use of LC 78 until March 3, 2011, when TEA 
representative Ken Karrer informed Lisa Ehrke, the WACS Chief Operations Officer, that LC 78 
could not be used for expulsion resulting from violations of the School’s student code of conduct.   
 
WACS has always provided students and parents with a code of conduct outlining expellable 
conduct.  See Exhibit 1.5.14 (Student Handbooks).  These codes of conduct also outline the School’s 
due process procedures utilized during the expulsion process.  See Exhibit 1.5.14 
(Student Handbooks).  With Mr. Franzen’s assistance, WACS revised its due process procedures and 
protocols in order to comply with the TEA’s suggestions regarding proper expulsion documentation.  
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See Exhibit 1.5.2 (Revised Exit Form); Exhibit 1.5.3 (Exit Intervention Process); Exhibit 1.5.4 
(Due Process Forms).  WACS has utilized these revised forms since their creation in 2009.   
 
For these reasons, the TEA Team erroneously concluded that WACS should have utilized LC 98 
when identifying students expelled for violations of the School’s Code of Conduct.  Thus, WACS 
requests that all references to the alleged misuse of LC 78 be omitted from the Final Report.   
 
Leaver Code 01:  WACS also disagrees with the Finding that the student files reviewed by the TEA 
Team did not contain sufficient documentation to show that each student had met all requirements 
necessary for graduation.  However, the School does acknowledge that some documents reviewed by 
the TEA did not contain the School’s graduation seal or the signatures of School officials, as required 
by Appendix D.  See Exhibit 1.5.15 (Appendix D).  This oversight was strictly clerical in nature, as 
each graduating student had satisfied all requirements necessary for graduation.  Additionally, WACS 
addressed this concern in each of its CIPs, which require the School to ensure that all leaver files 
“will be in compliance with PEIMS Data Standards.”  See Exhibit 1.5.6 (May 15, 2009 CIP); 
Exhibit 1.5.10 (December 16, 2009 CIP); Exhibit 1.5.11 (December 13, 2010 CIP).  
 
Accordingly, WACS requests that all references to LC 01 be omitted from the Final Report.   
 
 
 



   
517 SOLEDAD STREET ROBERT A. SCHULMAN 
SAN ANTONIO, TEXAS 78205-1508 RSCHULMAN@SLH-LAW.COM 
TELEPHONE:  (210) 538-5385          FACSIMILE:  (210) 538-5384  
WWW.SLH-LAW.COM & WWW.K12LAW.COM 
 

ATTORNEYS AND COUNSELORS FOR TEXAS PUBLIC SCHOOLS AND LOCAL GOVERNMENT 
 

 

 

January 10, 2012 
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Janice Hollingsworth 
Interim Director 
Division of Financial Audits 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 78701 
 

Karen Batchelor 
Deputy Associate Commissioner 
Division of Financial Audits 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 78701 
 

Re: Response to the Preliminary Fiscal Investigation Report (Part II) of the 
Preliminary Report Dated April 21, 2011 

 

Dear Ms. Hollingsworth and Ms. Batchelor:  

  

This letter constitutes the Response of Winfree Academy Charter Schools (“WACS” or the 

“School”) to Part II: Fiscal Investigation of the Texas Education Agency’s (“TEA” or the 

“Agency”) Preliminary Report, dated April 21, 2011 (the “Report”) which sets forth findings, 

recommendations, and required actions resulting from on-site visits and correspondence 

conducted with WACS.  The Report contained findings in five parts.  WACS submitted the 

Response to Parts I, III, IV and V to the Agency on October 31, 2011.  WACS informed the 

Agency in a letter dated October 21, 2011 that it would provide the Response to Part II of the



Page 2 
January 10, 2012 

 

 

 Report by January 10, 2012.  This Response addresses the findings of each section of Part II and 

includes enclosed exhibits as supporting documentation. 

 

INTRODUCTORY STATEMENT 

 

Among the Report’s primary concerns is the School’s employment and business relationships 

with family members of one of the founders and former CEO/Superintendent, Melody Chalkley.  

Prior to its formation and during the early years of WACS, Melody Chalkley was married to 

Dick Gibbs, the School’s first Superintendent. Her married name at that time was “Melody 

Gibbs.” In 2004, Dick Gibbs resigned as Superintendent and shortly thereafter, Melody 

Chalkley, who was serving as CEO and President of the School’s Board of Directors, was 

appointed by the Board to the position of Superintendent (pursuant to a charter amendment). 

Melody Chalkley remained the President of the WACS Board and CEO/Superintendent until her 

retirement from her role as CEO/Superintendent and her resignation as Board President in 2011.  

To avoid confusion, throughout this Introduction we refer to Dick Gibbs as “Gibbs” and Melody 

Gibbs/Chalkley as “Melody.”  Throughout the remainder of WACS response to Part II of the 

Report, we refer to Melody Chalkley as the CEO/Superintendent (her position at the times in 

question) despite her having retired from that position.  

 

Background 

 

In 1996, five high school students enrolled in the Carrollton-Farmers Branch ISD, all mentored 

by Melody, died violently.  In the wake of the district’s failure to adopt program changes she had 

recommended and the devastation she felt by the death of these children, Melody was drawn to  

the potential of structuring her own at-risk program through the possibilities offered by a new 

form of public education in Texas, open-enrollment charter schools.  Melody left a successful 16 

year career in traditional public education to serve as a staff and social studies program 

developer with Renaissance, a first generation charter school.  The Renaissance program was 

intended to serve at-risk youth, but within a short time Melody became aware that her vision for 

service to these students would require that she do this on her own.  
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Melody left Renaissance and opened a small private school for serving homeless and struggling 

students in a neighborhood church she and her family attended. She named the school 

“Winfree Academy”.  The church pastor offered free space and within two weeks the original 11 

students grew to 24.  The school quickly gained notoriety in the community and Renaissance 

requested that Winfree Academy become one of their charter school campuses.  Melody agreed 

and personally signed a lease on a facility, bought computers, furniture, and contracted in her 

own name for utilities.  In just the first few months the Winfree Campus of Renaissance grew to 

around 100 students, but Renaissance was not funding the campus or paying its employees as 

had been agreed.  Additionally, Melody, and her employees were paid with Renaissance checks 

showing deductions for TRS, only to learn those funds were not being contributed.  Melody 

visited with TEA staff and reported her concerns.  

 

The Renaissance financial abuses continued but the Winfree campus was leased in Melody’s 

name.  She had purchased the computers, the furnishings, and everyone was employed “at-will.”  

The students and parents were loyal to the school.  As her personal debts mounted and the 

campus remained underfunded by Renaissance, she broke away from Renaissance to become a 

campus for another charter school, Freedom Charter. But Freedom Charter had not been 

authorized in its charter to operate her at-risk program and the School officials appeared to be 

operating the charter in violation of state and federal laws.  The school founder and CEO of 

Freedom Charter committed suicide before the school year began and Melody’s hunt for a safe 

home for the Winfree Academy continued.  

 

Subsequently, Texas’s first “state-wide” charter, One to One Learning, operating a charter 

system called Honors Academy, was authorized by the TEA to adopt the Winfree campus.  

Melody once more found herself involved with a system in violation of state and federal 

regulations.  She reported her concerns to Deborah Havens, Agency Assistant Director of the 

Charter School Division, who provided her with a Fourth generation charter school application 

and recommended that she apply for her own charter.  Melody and the former Superintendent of 
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Renaissance, Dick Gibbs, had married and she and Gibbs applied for and were awarded the 

WACS charter in May of 2000. 

 

Melody’s primary role as CEO/Director of Instruction was to develop each of the high school 

courses, align them with TEKS, integrate a PLATO lab for credit recovery, hire and appraise the 

teaching staff, develop and provide teacher training academies, and further develop the academic 

program.  Her functions included research, development and oversight of the education program 

for the at-risk youth the charter was designed to serve.  She also developed, operated and 

maintained a social support services program for WACS students.  She had no experience, and at 

this time, little interest in the managing the business end of school operations. 

 

Gibbs, a Texas certified public school superintendent, and certified Agency trainer, was the first 

WACS Superintendent, and was responsible for the School business operations, developing 

financial policies and procedures, managing operations, managing the accounting and payroll 

office and reporting to the WACS Board.  His office manager was Tina Harper, a former 

accountant with the CPA firm Holmes & Petrick.  Her husband, Mickey Harper, who became a 

WACS Board member in 2001, was the former Coppell ISD’s Director of Maintenance.  Gibbs 

often touted Mr. Harper for his expertise in school facilities and construction.  

  

WACS was hardly off the ground when the staff at the at-risk program for Renaissance asked the 

fledgling School for assistance.  Renaissance staff, along with Melody, had been working with 

the Agency’s auditors in anticipation that Renaissance would soon be closing its doors.  The 

Agency approved a second WACS campus to accommodate the failed Renaissance campus.  

 

Four months later, the Agency asked WACS to work with the Attorney General’s office in the 

closure of another Renaissance campus.  Despite campus violence and a history of unsatisfactory 

curriculum and teaching, and the enormous responsibilities operating WACS’ two nascent 

campuses, Melody accepted the TEA’s challenge and successfully transitioned this campus into 

a functioning, academically acceptable campus in less than three months, all within the second 
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semester of WACS’ first year.  WACS, specifically, Jacqueline Deen, the WACS Registrar, was 

charged by the Agency to develop an Academic Achievement Plan for each of Renaissance’s 

former students, determining their eligibility for graduation and the Agency acknowledged its 

appreciation in a letter.   

  

In the takeover of the two failed Renaissance campuses, Melody worked closely with former 

Agency Charter School Director, Susan Barnes, her Assistant Director, Mary Perry and Karen 

Case, Deputy Associate Commissioner of Support Services, as they jointly addressed the 

complexities of the Renaissance situation and identified the similarities and differences in charter 

schools and traditional school districts in areas of improvement plans, control over grade level 

decisions, course progressions, board oversight, and board/administration decision making 

authority. 

   

In the summer of 2002, the Agency approved the opening of a WACS campus in Grapevine. 

Gibbs had located a facility to lease. The owner insisted on using his contractor, Ricky Smith of 

RES Construction for build-out.  Gibbs promoted Kurt Ohnesorge from maintenance to the 

WACS Director of Facilities for oversight of this project and from this point, Ohnesorge oversaw 

facilities construction.  

 

During Gibbs’ tenure as Superintendent in the early years of WACS, charter schools were 

governed and guided by an abbreviated set of laws and very few commissioner rules.  There was 

Bulletin 679, the precursor to the Texas Financial Accountability System Resource Guide 

(“FASRG”) but at the onset no one was confident to define or even opine as to the extent the 

financial accountability rules of Bulletin 679 were applicable in whole or part to charter schools. 

Certainly, there was no training for charter school board members or administrators regarding the 

nascent laws and rules that were applicable to charter schools.  It was not until 2003-2004 that 

training rules for board members and charter school officials were even adopted.  The first 

widely available training for charter school boards and officials emerged in late 2003 as video 

tapes prepared by and purchased from the Charter School Resource Center. 



Page 6 
January 10, 2012 
 
 
 

  

In response to the 2003 training requirements, Gibbs, who was certified as a charter school 

trainer by the Agency in November of 2003, using video tapes he had purchased from the 

Charter School Resource Center, provided training to the WACS Board.  The video tapes remain 

in the WACS’ records.  A review of the titles of the tapes reveals presentations on School Law; 

School Finance; Health and Safety; Public Funds; Accountability to Public; Open Meetings and 

Public Records.  Missing from the video tapes is a video training in or, for that matter, 

mentioning, charter school construction.  The result was that from the time of the adoption of 

charter school training rules in late 2003 through 2007, the WACS Board of Directors and 

administrators were not trained in the complexity of charter school construction laws and 

methods. Thus, the Board relied upon the “expertise” of Board members who professed to be 

“experienced” in school construction like Gibbs and Mickey Harper and WACS administrator, 

Kurt Ohnesorge.  The School had every reason to believe that the construction process was being 

properly conducted by experts in this field.  

 

In the 2003-2004 school year, the Board of Directors requested Gibbs’ resignation, and Melody 

was appointed CEO/Superintendent.  During this same school year, Gibbs and Melody divorced. 

 

A Change in Leadership 

 

Immediately upon her appointment as CEO/Superintendent, Melody began an overhaul of 

School operations.  Her first concerns were financial and record keeping. She hired experienced 

business staff, but business experience outside of public school operations proved inadequate to 

address public charter school needs.  She hired an expert leader in non-profit organizations, 

Margaret Byrne, but her knowledge of non-profits did not translate easily to the operation of a 

public charter school.  Melody turned to outside consultants from the two sources for charter 

school guidance available at that time: former Agency employees offering their services to 

charter schools and the Region Education Service Centers.  
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In the 2004-2005 school year, WACS hired Agency certified trainers Debbie Conaway (a former 

Agency Department Director) and David Greak (a former SBEC certified public school 

superintendent and charter school superintendent) of Conaway Consulting to provide training 

and advice to the School and the Board.  The training topics included: review of policies and 

procedures, a finance training, training for the CEO and Director of Finances to include FASRG, 

19 TAC Chapter 100 and the Texas Open Enrollment Charter Schools Handbook.  Upon 

completion of the training, the certified trainers provided certificates to trained WACS staff and 

board members documenting the legal requirements for “school law.”  In the fall of 2004, 

WACS also contracted with charter school business office consultant, Bill Fojtasek, who had 

served the Agency as supervisor to the then TEA Program Specialist, Nora Rainey, to advise 

regarding financial and operational improvements.   

 

In May of 2005, WACS contracted with the Region XI Education Service Center (Region XI 

ESC) to provide a range of financial and administrative services.  Region XI ESC assured 

WACS that the RSCCC software they were promoting coupled with the Region’s Business 

Services would provide full compliance with the FASRG as well as assist in the School’s 

preparation for the independent audit and the provision of a number of other support services.  

WACS has since continuously contracted with Region XI ESC since 2005 to serve as the 

School’s independent and business service and administrative services provider. 

 

Not one of these trainings, on-site consultants, or service center products suggested to the School 

that it modify or improve its internal controls or its construction procurement practices. 

 

By 2006, the task of overseeing facility and construction fell to Jacqueline Deen, who after ten 

years with WACS was named the Executive Director of Business.  Her responsibilities included 

the supervision of Kurt Ohnesorge, the Director of Facilities and Maintenance, the employee in 

charge of construction.  Suspecting that Ohnesorge had been abusing school credit card 

practices, she became equally concerned that he had not been following protocol with regard to 

construction. 
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Deen sent Ohnesorge to construction trainings, but remained concerned that her supervision and 

the required trainings were being ignored.  As a result, she hired Doyle Elkin to take over School 

construction and facilities projects from Ohnesorge.  From the moment Elkin took over these 

responsibilities, WACS procedures for facilities and construction projects have been in full 

compliance with statutory requirements. 

  

With Elkin in charge of construction, Ohnesorge continued in his belligerence. The work 

relationship between Ohnesorge and Elkin rapidly deteriorated as Elkin required more structure, 

attention to detail and adherence to WACS policies and procedures.   Ohnesorge failed to report 

that he was arrested for “Urinating in Public” and that the arrest was during school work hours.  

Ohnesorge threatened Elkin with violent acts, stating he wanted to “kill the fat bastard” and 

“scrape the moles off his face with a razor”.  Ohnesorge was also involved in a “road rage” 

automobile accident in a school vehicle, which he failed to report.  Elkin told the administration 

that he no longer felt safe working with Ohnesorge. WACS called upon a third-party human 

resource company to investigate the issues and recommend appropriate action.  Ohnesorge's 

termination followed.  

 

In 2008, WACS asked this attorney to conduct a charter school law seminar for Dallas area 

charter schools.  The seminar was held at WACS and in addition to WACS representatives, five 

other charter school administrations attended.  Soon after launching into the presentation on 

charter school construction and construction methods, it was obvious to me that virtually all of 

the attending administrators were unfamiliar with the charter school construction requirements. 

Attending that presentation for WACS was the WACS employee who was then the Director of 

Facilities and Maintenance, Kurt Ohnesorge. 
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Kurt Ohnesorge 

 

Melody met Ohnesorge and his wife in 1996.  They were close friends with Richard Gillespie 

and his wife, Paulette.  During this time Melody’s daughter babysat the Ohnesorge children and 

the two families remained in social contact.  Ohnesorge and Richard and their wives were among 

a core group of church members and family members composing the congregation of the church 

where the first Winfree private School was housed.  

 

As WACC grew and work demands increased, it became difficult to find volunteers and 

employees who were willing to work for very little or, at many times, for nothing. Because 

Ohnesorge, like so many of the School’s at-risk students, came from very humble backgrounds, 

Melody thought he might relate well to the School’s students and hired him as a classroom aide.  

Ohnesorge was then transferred to a maintenance position.  Here Ohnesorge worked countless 

hours and dedicated himself to the School.  Eventually he was promoted to a leadership position 

as Director of Maintenance and Facilities.  

 

But the relationship between WACS and Ohnesorge became strained as Ohnesorge was required 

to work directly with growing numbers of WACS employees.  He experienced increased 

difficulty in controlling his temper and refused to adhere to the stricter operational guidelines 

that came with the School’s growth.  A series of unacceptable encounters with peers and 

supervisors, failures to follow directives, and unquestionable insubordination brought on 

Ohnesorge’s demotion in responsibility.   His subsequent threats to “….take a razor and scrape 

the moles off [the] ]face…” and  “kill the fat bastard…” (tirades directed at Doyle Elkin,  the 

employee who assumed his responsibilities as a manager of construction) culminated in his 

termination.  At the recommendation of the outside human resources consultant, Melody 

terminated Ohnesorge’s employment, setting off a series of retaliatory actions by Ohnesorge that 

contributed to the Agency decision to audit the School.     
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Thoughts from the Lawyer 

 

I asked the client to permit me to prepare this Introduction to the WACS Response to Part II of 

the Report.  Some who will read this will be aware that I have followed the charter movement 

almost from its inception. Some of those readers will recall that we learned about charter schools 

together.  In the beginning, there were few charter school laws.  WACS began and grew as did 

many of the original charter schools, as a family and support group enterprise.   It was because of 

this commonality of the earlier generations of Texas charter schools that the Legislature 

recognized and adopted exceptions to nepotism and conflicts of interest after those laws were 

partially applied to charters.  It was not until the end of 2010 that Agency trainings began 

instruction in conflict laws that overlap or supersede these state law exceptions.  

 

The Financial Accountability Resource Guide mentioned prominently in the Report is described 

in its underlying statutory authority as a “guide.”  The suggested procedures contained therein 

are just that - suggested procedures on financial operations.  The presence or lack of any 

particular suggested procedure is not an indication of a material weakness in controls, much less 

fiscal mismanagement.  Similarly, the reliance upon transactions from several years ago of 

comparatively miniscule dollar amounts is insufficient to support conclusions that a "material 

weakness" exists today in the internal controls of a charter school.  While we will not address in 

this Response the requirements of Chapter 39 and the Yellow Book in the conduct of these audits 

and investigations, those guidelines were not followed.  

 

Each year, WACS has submitted to the Agency information and reports describing and 

identifying its officials and their relationships to the School founder, Melody Chalkley.  As part 

of its charter renewal and approval, the Agency reviewed and approved the very organizational 

structure and relationships it now calls into question.  A review of the records will reveal that 

every Agency objection and concern was addressed and satisfied.  At no time was it suggested 

that WACS, its Board or officials were in violation of nepotism, conflict of interest, or any other 

laws applicable to charter schools.  
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We will not quibble that over the span of the School's operations procedural errors were made.  

A Director of the Agency Audit Division once told me, “Bob, no one can do it 100% correctly.” 

That said, a close look at the WACS operations today will reveal a School that began its 

successful efforts for self improvement and a goal of reaching as close to that 100% as possible 

several years prior to arrival of the Agency audit team on its campuses. Those efforts continue 

today and shortly following this submission, the WACS administration will consider an even 

farther reaching and comprehensive set of administrative improvements, which we believe will 

become a model for charters across the state.  These guidelines are near completion and will be 

provided to TEA upon completion and adoption by the Board.  

As schools were letting out for the Christmas holidays in 2010, a series of articles critical of 

charter schools was published in the Dallas Morning News.  One article in particular singled out 

WACS. It relied heavily upon accusations made by Ohnesorge.  Ohnesorge had previously sued 

the School and lost his case,  but his complaints to TEA were instrumental in its decision to 

launch a series of operational and financial audits and special investigations, the likes of which I 

have not witnessed in 34 years of school law practice.   

 

Subsequent to the on-site visit by the auditors, but 13 months prior to the issuance of the Report, 

WACS received notice from the Agency that its accreditation ranking for 2009-2010 would be 

withheld.  The notice was issued pursuant to 19 TAC §97.1055(a)(6) that permits the Agency to 

withhold accreditation pending the results of an investigation.  19 TAC §97.1055(a)(6) exists 

despite a clear statutory scheme requiring the Agency to issue to each charter school and school 

district one of four accreditation rankings every year.  As of March 2012, two more accreditation 

years will have passed since that original notice and, according to the public charter school 

accreditation ratings on the Agency website (despite the Agency’s acknowledgment that WACS 

is “Accredited”), “Accreditation Pending” remains as the public’s understanding of the 

Accreditation status of the School. 

 

At-risk students in real danger of dropping out of school are the core of  the WACS program.  

The School’s programs and leaders have received national recognition and acclaim. In 2007, the 
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WACS Courage Program was named the Number One Anti-Drug Program in Texas by the 

Today Foundation. In 2008, WACS was one of 16 schools, and the only charter school, awarded 

the Federal Integration of Schools and Mental Health Systems grant. In 2009, WACS was a 

recipient of the La Vernia Higher Education Finance Corporation Education Revenue Bond.  

Last year WACS was named one of twenty charter schools nationwide eligible to receive the 

first "Broad Prize for Public Charter Schools" for outstanding academic progress among charters.  

The WACS Student Council has been commended by the Texas Association of Student Councils 

for the past four years. WACS has always earned “Academically Acceptable” AEIS/AEA ratings 

and has always received the highest FIRST financial ratings for Charter Schools.   Additionally, 

WACS has never failed to receive a grant for which it has applied. 

 

Although these accomplishments are impressive, the true reward for WACS is the success of the 

students due to their Winfree Experience. The Winfree Experience means a multitude of 

programs to meet the needs of at-risk students that are unparalleled in the state: Cribs in the 

Classroom for new parents, the Courage Program for students in recovery from substance abuse, 

the P.A.S.S. Program for adult students, Optional Flexible School Day Program, Career 

Preparation, Linking Tree: Federal Mental Health Integration Grant, and the TEXSHEP 

Homeless Grant, to name only a few.  The instructional environment of WACS was designed to 

meet the diverse needs of today’s high school population, specifically, at-risk youth.  Flexible 

school hours help to meet the needs of WACS’ working population.  Given the individualized 

nature of the WACS curriculum, instruction provided by classroom teachers is highly prescribed.  

Multiple levels of intervention are woven throughout the School’s instructional and student 

support programs.  These departments work hand-in-hand to identify, address, and support 

students in all aspects related to student success.  In just over a decade of its existence, WACS 

has produced over 4,000 high school graduates, demonstrating the success of its program and its 

commitment to “at-promise” students.  The individual success stories of several WACS students 

and graduates are highlighted and can be found at www.texaspromise.org, a blog that provides a 

forum for an exchange of ideas on public education improvement. 	  
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In the wake of these successes, the Agency’s continued public representation of WACS as a 

charter school without accreditation, coupled with an unprecedented barrage of audits and audit 

reports spanning over five years of WACS operations appears to have prejudged the School with 

intentions of discrediting Winfree and its leadership.  

 

We submit this Response in hope that this is merely appearance and does not suggest that TEA 

has previously decided the School’s future.  

 

 

Respectfully, 

 

 

 

Robert A. Schulman  

Schulman, Lopez & Hoffer, L.L.P. 
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WACS RESPONSE 

 

SECTION 02-1.a 

 

FINDING: 

 

a.  The charter school did not incorporate adequate controls to ensure the use of 

procurement procedures for awarding construction projects that would provide the best 

value to the district in accordance with the Texas Education Code (TEC) §44.031, as 

adopted by the WACS pursuant to TEC §12.1053(a). Refer to Appendix B for TEC 

§12.1053 and Appendix C for TEC §44.031. See finding under Concern 01-2 for related 

comments.   

 

RESPONSE: 

 

The Report states “See finding under Concern 01-2 for related comments.”  However, the Report 

does not include a Concern 01-2.  WACS assumes that this is an error and the Report means to 

state “See finding under Concern 02-2 for related comments.”  WACS has responded to Section 

02-2 of the Report.  See WACS Response to Section 02-2 of the Report. 

 

The Report should recognize that prior to WACS having any knowledge of the Agency’s 

investigation and prior the arrival of the auditors to conduct an onsite investigation, WACS had 

already self-corrected any concerns regarding proper controls and procurement procedures 

pursuant to TEC Chapter 44, Subchapter B, and has followed proper procedures for the past 

three plus years.  The procurement and completion of two major construction projects in the fall 

of 2008 and summer of 2009 in compliance with TEC Chapter 44, Subchapter B demonstrates 

that WACS has adequate controls in place to ensure proper and compliant procurement 

procedures for awarding construction projects, and that these controls were in place prior to the 

arrival of the auditors.  WACS has also procured a number of other projects in accordance with 

TEC Chapter 44, Subchapter B in the past several years. See Exhibit 2.1.a.1 (Summary of 
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Projects Governed by TEC Chapter 44, Subchapter B).  The Report does not question any of 

these expenditures or any expenditures subsequent to August 2008.  Thus, the successful 

completion of these projects in accordance with TEC Chapter 44, Subchapter B demonstrates 

that WACS self-corrected any concerns and has adequate controls in place to ensure proper 

procedures for awarding construction projects and expenditures subject to TEC Chapter 44, 

Subchapter B. 

 

The WACS Financial Policies and Procedures Manual sets forth the procedures required for the 

procurement of construction expenditures in accordance with TEC Chapter 44, Subchapter B.  

See Exhibit 2.1.a.2 (Relevant Excerpt from WACS 2008-2009 Financial Policies and 

Procedures); see also Exhibit 2.1.a.3 (Relevant Excerpt from WACS 2011-2012 Financial 

Policies and Procedures Manual.  WACS also requires a Construction Checklist to be followed 

and completed with each procurement subject to TEC Chapter 44, Subchapter B.  See Exhibit 

2.1.a.4 (WACS Construction Checklist).  In August of 2008, WACS hired Doyle Elkin as the 

Director of Infrastructure (currently titled Purchasing Coordinator).  See Exhibit 2.1.a.5 (Doyle 

Elkin Salary Agreement, dated August 4, 2008 and Salary Agreement, dated August 3, 2011.  As 

Purchasing Coordinator, Doyle Elkin is responsible for the  oversight and implementation of 

WACS procurement procedures for construction expenditures in accordance with TEC Chapter 

44, Subchapter B and related WACS policies and procedures.  See Exhibit 2.1.a.1 (Relevant 

Excerpt from WACS 2008-2009 Financial Policies and Procedures); see also Exhibit 2.1.a.4 

(WACS Construction Checklist).  Mr. Elkin also works directly with WACS legal counsel 

regarding any potential procurement to ensure compliance and best practice.  See, e.g. 

Exhibit 2.2.1 (Agenda and Minutes of a Regular Meeting of the WACS Board, dated September 

30, 2008).  Since Mr. Elkin’s employment and upon the removal of the responsibility of Kurt 

Ohnesorge to procure construction services, WACS expenditures subject to the requirements of 

TEC § 44.031(a) have been procured in strict adherence to TEC Chapter 44, Subchapter B and 

the WACS policy and procedures on construction expenditures.  
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This is evidenced by the completion of two major construction projects in 2008 and 2009, as 

described in detail in WACS Response to Section 02-2 to the Report.  The WACS Board 

determined, in accordance with TEC §§ 44.031(a) and 44.035, and WACS policy, that 

competitive sealed proposals provided the best value to the School for a 2008 construction 

project to expand the North Richland Hills Campus and a 2009 construction project to expand 

the Denton Campus.  See Exhibit 2.2.1 (Agenda and Minutes of a Regular Meeting of the WACS 

Board, dated September 30, 2008); see also Exhibit 2.2.4 (Agenda and Minutes of the WACS 

Board, dated June 23, 2009); see also Exhibit 2.1.a.2 (Relevant Excerpt from WACS 2008-2009 

Financial Policies and Procedures).  For both of these projects, WACS developed a request for 

proposal (RFP), sought competitive sealed proposals and selected the general contractors for 

these projects, all in accordance with its procedures regarding construction expenditures and in 

compliance with TEC §§ 44.031(b) and 44.039.  See WACS Response to Section 02-2 of the 

Report.  Both projects were completed and the general contractor was paid in accordance with 

WACS policies and TEC Chapter 44, Subchapter B.  See Exhibit 2.2.3 (Application and 

Certificate for Payment and Related Documents, dated January 20-21, 2009); see also Exhibit 

2.2.6 (Application and Certificate of Payment dated August 3, 2009 and Related Documents).  

Subsequent to these projects, WACS has procured and awarded several expenditures in the same 

manner and in compliance with TEC Chapter 44, Subchapter B.  See Exhibit 2.1.a.1 (Summary of 

Projects Governed by TEC Chapter 44, Subchapter B). As these projects demonstrate, WACS 

had already implemented adequate controls to ensure proper procedures in compliance with TEC 

Chapter 44, Subchapter B prior to the Agency investigation; thus, the Report should recognize 

that any concerns regarding adequate controls in place to ensure compliance with TEC Chapter 

44, Subchapter B no longer exist. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 
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SECTION 02-1.b 

 

FINDING: 

 

b.  Auditors identified instances in which payments made to the superintendent's family 

members were not properly supported with a purchase order and/or requisition in 

accordance with the FASRG, sections 1.5.4.6 and 3.2.4 respectively, for demonstrating 

who initiated or authorized the expenditure.  The charter school only maintained the 

invoice or receipt pertaining to each payment which had the superintendent's initials on 

the documents.   

 

In response to a request made by WACS on June 23, 2011, the Agency sent clarifying 

information regarding specific findings for 2.1B on July 1, 2011.  See Attachment 

“Finding 2.1B”.  These series of purchases were not identified in the original preliminary 

report sent to WACS on April 25, 2011. 

 

FINDING: X-405 

 

Check number 2725 dated February 2, 2004 payable to Melody Gibbs (superintendent) 

in the amount of $15,500 for the purchase of a used van that was owned by the 

Superintendent. No purchase requisition or purchase order was provided. An email was 

provided from the superintendent's husband to the superintendent in which a book value 

was cited.  Also, the WACS provided board minutes in which the school was approved to 

purchase a school van; however, this agenda item was moved by Robert Patton, board 

member, and seconded by Wayne Gillespie (superintendent's father), board member. 

 

This Finding implies that because the purchase and approval of the purchase involves the 

Superintendent’s family members, some separate treatment of the matter is required.  This 

implication ignores the statutory rules and exceptions to nepotism applicable to charter schools 
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and attempts to impose obligations upon the School that are not legally required.  Neither state 

nor federal law applicable to charter schools prohibits this type of transaction with an interested 

party.  The WACS Board approved the purchase of the van in accordance with its financial 

policies and procedures, which required Board approval of single purchases over $10,000.  See 

Exhibit 2.1.b.1 (Relevant Excerpt from the 2003-2004 WACS Financial Policies and Procedures 

Manual).  The purchase of a van from a related party is not a matter that requires disclosure or 

abstention from a vote by a board member pursuant to Local Government Code §§ 171.004 and 

171.002.  It was and remains permissible for Wayne Gillespie to second the approval of the 

Board.  Likewise, the fact that the Superintendent owned the van or that her former husband 

cited the book value in an e-mail to the Superintendent does not indicate impropriety or a 

violation of law. 

 

The Report cites FASRG 1.5.4.6 (highlighting Sections 1.5.4.6.1 and 1.5.4.6.8) and 

FASRG 3.2.4 as authority to support this Finding.  FASRG 3.2.4 provides that “Purchase orders 

are among the most commonly utilized method for procuring goods and services.”  FASRG 3.2.4 

recognizes the importance of a method that ensures payment to the vendor, contains information 

about the expenditure and the account code to be charged, and documents that the order was 

received so that payment can be made to the vendor.  The van purchase in question (X-405) 

(Check #27525) was supported with an electronic purchase order.  This is demonstrated through 

obligation #4263, as evidenced on the check that was submitted to the auditors.  See Exhibit 

2.1.b.2 (See Check #27525).  Purchase requisitions were numbered and tracked through 

Fundware, the financial accounting software used by WACS at the time.  Subsequent to the 

van’s purchase, the Senior Director of Administration (Jacqueline Deen) determined that the 

Fundware software program was inadequate and replaced it with RSCCC software and the 

services of the Region XI Educational Service Center (Region XI ESC).  One of Fundware’s 

inadequacies was the School’s inability to run reports without the assistance of the outsourced 

company that supported Fundware.  For this reason, the School was able to produce the Purchase 

Order (PO) number shown on Check #27525 during the auditors’ onsite visit, but not the actual 
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purchase requisition.  Nevertheless, the PO number on the check indicates that a purchase 

requisition was submitted and, thus, FASRG 3.2.4 was satisfied. 

 

The Report also cites FASRG 1.5.4.6.1 and 1.5.4.6.8 as authority to support this Finding.  

FASRG 1.5 states that it “provides both general and specific guidance on the fundamental 

principles of an effective system of internal control . . . .”  FASRG 1.5 also states that of 

particular interest is the Suggested Internal Control Resources section and that these resources 

are an aid in assessing and improving the internal controls in place at a School.  Both FASRG 

1.5.4.6.1 and 1.5.4.6.8 fall under 1.5.4 “Suggested Areas for Consideration of the Internal 

Control Structure”.  FASRG 1.5.4 states: “procedures in all of these areas would not necessarily 

be desirable or required for all circumstances.”  Thus, FASRG 1.5.4.6.1 and 1.5.4.6.8 are 

suggested procedures that may further enhance an effective system of internal control; however, 

they are by no means required, nor does the lack of these particular procedures necessarily 

indicate that proper internal controls are not in place.  

 

WACS disagrees that it did not comply with the recommendations under FASRG 1.5.4.6.1 that 

certain responsibilities concerning purchases should be segregated.  When implementing internal 

controls, FASRG 1.5.1 advises that a judgment must be made by management, taking into 

consideration the size of the organization and the number of personnel available to implement 

the control.  Separation of duties within the purchasing, disbursement and payment process was a 

policy of the School during the time of the van’s purchase.  See Exhibit 2.1.b.3 (Relevant 

Excerpts from the 2004 -2005 WACS Financial Policy and Procedures Manual).  At the time the 

van was purchased, however, the WACS Administrative Office was not only small, but it had 

lost the Superintendent, who served an integral role in the School’s management.1  At the 

beginning of the 2003–2004 school year, the Administrative Office consisted of a 

Superintendent, an Accounts Receivable Coordinator, an Accounts Payable Coordinator, a file 

clerk, and the School’s previous accountant who was serving as a consultant while phasing out 

                                            
1 Dick Gibbs, the Superintendent, was asked to resign and his final work day was on or about January 25, 2004, just 
days before the processing of the van’s purchase.   
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into retirement.  In effect, the School had five administrative employees.  By the end of the 

2003–2004 school year, however, the Administrative Office was staffed by only three 

employees: the CEO (who had assumed the Superintendent’s role), a file clerk, and the Accounts 

Payable Coordinator (who became the Director of Accounting).  With only the CEO and 

Director of Accounting operating the School’s business functions, the small size of the School 

system and the limited number of employees only permitted a two-step accounting system: One 

person to receive and process purchasing and payment requests and one person to sign checks.  

See id; see also Exhibit 2.1.b.4 (Job Description for Ann Marie Tipps; Accounts Payable/Interim 

Director of Business upon Superintendent Dick Gibbs Resignation).  To further implement 

controls, the School required Board authorization for any purchases in excess of $10,000.  See 

Exhibit 2.1.b.1 (Relevant Excerpt from the 2003-2004 WACS Financial Policies and Procedures 

Manual).  

 

The Report also cites FASRG 1.5.4.6.8, which provides that the initiation of purchases of goods 

and services be made by properly authorized requisitions bearing the approval of officials 

designated to authorize requisitions.  WACS disagrees with the Report’s assertion that WACS 

did not satisfy FASRG 1.5.4.6.8 regarding the authorization of X-405, Check #27525.  As noted 

above, the van purchase in question was supported by an electronic purchase order.  Also, the 

Board was required to authorize purchases in excess of $10,000; as recognized in the Report, the 

auditors were provided with the Board minutes authorizing the van’s purchase.  

 

Lastly, WACS disagrees with the Finding’s conclusion that it “only maintained the invoice or 

receipt pertaining to the payment.”  In keeping with the FASRG recommendation that the 

internal control system account for pertinent information required for accounting, the 2003–2004 

WACS Financial Policy and Procedures Manual required the School to “keep supporting 

documentation for all transactions including but not limited to the following: requisitions, 

purchase orders, invoices, statements, bills, receipts and contracts.”  See Exhibit 2.1.b.1 

(Relevant Excerpts from the 2003-2004 WACS Financial Policies and Procedures Manual).  For 

X-405, the WACS accounting records contain a copy of the check, appropriately account coded 
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and budgeted as 420-41-1531-701-4-99 000.  Moreover, the date of the purchase, the vendor’s 

name and information, and the documentation for the date the check was entered into the 

accounting system is reflected in the School’s accounting records.  See Exhibit 2.1.b.2 (Check 

#27525).  This documentation, along with the Board authorization of the purchase, was filed in 

Melody Gibbs’ vendor accounts payable file and archived in the 2003–2004 vendor files kept in 

the School’s secured document storage facility. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: X-406 

 

Check Number 30047 dated August 31, 2004 was payable to Jackie Kirby 

(superintendent’s mother) in the amount of $3,500 for the purchase of a 1995 Oldsmobile 

Aurora. No purchase requisition order was provided for this expense.  This payment was 

authorized on a handwritten note with what appears to be the school superintendent’s 

initials. 

 

This purchase was requisitioned and approved in accordance with the WACS Financial Policies 

and Procedures in place at the time.  As discussed above, the WACS Financial Policies and 

Procedures incorporated the suggested procedure under FASRG 1.5.4.6.1 regarding segregation 

of duties.  See Exhibit 2.1.b.3 (Relevant Excerpts from the 2004–2005 WACS Financial Policy 

and Procedures Manual).  Melissa Karp, the School’s Executive Director of Instructional 

Services, approved the purchase, as evidenced by her initials on the check.  The Superintendent 

also approved the purchase.  See Exhibit 2.1.b.5 (Check #30047).  At the time the purchase was 

authorized and in accordance with WACS policies, the requisition would have been approved by 

Margaret Byrne, Senior Director of Business Services, by entering the request into the Fundware 

system, and the check would have been issued by Teresa Haman, as the Assistant to Finance.  

See Exhibit 2.1.b.6 (2004–2005 Salary Agreement for Teresa Haman).  
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FASRG 3.2.4 provides that “Purchase orders are among the most commonly utilized method for 

procuring goods and services.”  The purchase in question (X-406) (Check #30047) was 

supported with an electronic purchase order.  This is demonstrated through the obligation 

number #5569 reflected on the check supplied to the auditors.  See Exhibit 2.1.b.5 (Check 

#30047).  Purchase requisitions were numbered and tracked through Fundware, the financial 

accounting software used at that time.  For X-405, the WACS accounting records contain a copy 

of the check, appropriately account coded and budgeted as 420-41-1531-701-4-99 000. This 

documentation, along with the Board authorization of the purchase, was filed in Melody Gibbs’ 

vendor accounts payable file and archived in the 2003–2004 vendor files kept in the School’s 

secured document storage facility. 

 

WACS disagrees with the Finding that it “only maintained the invoice or receipt pertaining to 

the payment.”  In keeping with the FASRG recommendation that an internal control system 

account for pertinent information required for accounting, the WACS Financial Policy and 

Procedures Manual required the School to “keep supporting documentation for all transactions 

including but not limited to the following: requisitions, purchase orders, invoices, statements, 

bills, receipts and contracts.”  See Exhibit 2.1b.3 (Relevant Excerpts from the 2004–2005 WACS 

Financial Policies and Procedures Manual).  For X-406, Check #30047, WACS has an 

accounting record that contains a copy of the check, the PO number, the account and budget code 

(see WACS response to Section 02-6.c. of the Report regarding the error in account code), the 

date of the purchase, the vendor’s name and information, the stamped PAID date and 

authorization by the School’s CEO/Superintendent and the approval by the School’s Executive 

Director of Instructional Services. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 
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FINDING: X-407 

 

Check number 32247 dated September 12, 2005 was payable to Carmax Auto Finance in 

the amount of $4,945.00 for paying off the outstanding balance on a personal car loan 

pertaining to a 1995 Chevy pickup that belonged to the Superintendent’s daughter but 

was sold to the charter school. No purchase requisition or purchase order was provided 

for this expense. 

 

At the time this purchase was made, WACS was in a transition period as it had just changed its 

business and purchase processing from using Fundware to using the RSCCC software and the 

services of Region XI ESC.  WACS contracted with Region XI ESC, an independent business 

and financial services processor, to further segregate duties in financial transactions as 

recommended by FASRG 1.5.1.4.6.1.  Region XI ESC processed this request and issued the 

check in accordance with WACS procedures.  See Exhibit 2.1.7 (Check #32247).   

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: X-409 

 

Check number 32103 dated May 4, 2005 was payable to Matthew Kenney 

(superintendent’s son) for disc jockey services and live band services provided to the 

WACS. No purchase requisition or purchase order was provided for this expense. An 

invoice was provided with what appears to be the school superintendent’s initials. 

  

WACS disagrees with the Report’s assertion that the X-409 purchase was not in accordance with 

the suggested practice under FASRG 1.5.4.6.1.  FASRG 1.5.4.6.1 recommends the “Segregation 

of responsibilities for the requisitioning, purchasing and receiving functions from the invoice 

processing, accounts payable and general ledger functions.”  The WACS Financial Policies and 

Procedure Manual incorporates the suggestions of FASRG 1.5.4.6 regarding segregation of 
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responsibilities, and this policy was followed for this transaction.  The Senior Director of 

Business (Margaret Byrne) processed purchase orders and requisitions, the Superintendent 

approved the requisition and also reviewed and approved vendor invoices, and the Accountant 

(Joni Young at the time) issued checks.  The CEO (Melody Chalkley) then signed the check.  See 

Exhibit 2.1.b.3 (Relevant Excerpts from the 2004–2005 WACS Financial Policies and 

Procedures Manual).  Thus, the WACS practice of purchase approvals segregated 

responsibilities, despite the small number of Administrative Office employees at the time.  The 

X-409 purchase was completed in this manner.   

 

WACS also satisfied the suggested procedure under FASRG 1.5.4.6.8 that the initiation of 

“purchases of goods and services should be made by properly authorized requisitions bearing the 

approval of officials designated to authorize requisitions.” The WACS 2004–2005 Schools 

Financial Policy and Procedure Manual provides that the CEO/Superintendent is the designated 

official to authorize requisitions and states “the bill will be paid when the accounting office 

receives from the superintendent a vendor invoice and verification of receipt, except as otherwise 

authorized by the superintendent.  The Superintendent will indicate to the accountant that the bill 

is to be paid.”  See id.  It was the practice of the School’s Administration Office at that time for 

the Superintendent to make such indication by initialing each invoice presented to her for 

payment.  Her initials are present on this invoice.  See Exhibit 2.1.b.8 (Invoice from One way p.a. 

rentals).  The practice of initialing an invoice is not inconsistent with FASRG 1.5.4.6.8, as it 

recommends properly authorized requisitions “bearing the approval of officials designated to 

authorize requisitions”; initialing may constitute such approval by an authorized official.  Upon 

such authorization, the Accountant issued Check #32103.  See Exhibit 2.1.b.9 (Check #32103). 

 

FASRG 3.2.4 provides that “Purchase orders are among the most commonly utilized method for 

procuring goods and services.”  FASRG 3.2.4 also emphasizes “the importance of a method that 

ensures payment to the vendor, contains information about the expenditure and the account code 

to be charges, and finally documents the order was received and accepted by the user and 

payment can be made to the vendor.”  With respect to X-409, Check #32103, WACS satisfied 
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the recommendations of FASRG 3.2.4 as X-409 Check #32103 was supported with a purchase 

requisition.  This is demonstrated through the obligation number #7369 reflected on Check 

#32103.  Purchase requisitions were numbered and tracked through Fundware, the financial 

accounting software used at that time.  Subsequent to this purchase, the Senior Director of 

Administration (Jacqueline Deen) determined that the Fundware software was inadequate and 

Fundware was replaced with RSCCC software and the services of Region XI ESC.  One of 

Fundware’s inadequacies was the School’s inability to run reports without the assistance of the 

outsourced company that supported Fundware.  For this reason, the School was only able to 

produce the PO number evidenced on Check #32103 during the auditors’ on-site visit, but not the 

actual purchase requisition.  Nevertheless, the PO number on the check indicates that a purchase 

order was submitted; thus, FASRG 3.2.4 was satisfied. 

 

WACS disagrees with the statement in the Report that it “only maintained the invoice or receipt 

pertaining to the payment.”  In keeping with the FASRG recommendation that the internal 

control system account for the pertinent information required for accounting, the 2004–2005 

WACS Financial Policies and Procedures Manual required that the School “keep supporting 

documentation for all transactions including but not limited to the following: requisitions, 

purchase orders, invoices, statements, bills, receipts and contracts.”  See Exhibit 2.1.b.3 

(Relevant Excerpts from the 2004-2005 WACS Financial Policies and Procedures Manual).  For 

X-409, the WACS accounting records contain a copy of Check #32103, the PO number, the 

account and budget code A420-51-6499-999-5-99 000, the date of the purchase, the vendor’s 

name and information, the invoice dated April 28, 2005 and authorized by the Superintendent 

and entered into the accounting system.  These records were filed in a vendor accounts payable 

file archived in the 2004–2005 vendor files kept in the School’s secured document storage 

facility. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 
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FINDING: X-410 

 

Check number 31074 dated December 17, 2004 payable to GH Bindery, Inc., which is 

owned and operated by the superintendent’s father for the purchase of a heavy-duty 

paper drill sold to the WACS.  No purchase requisition or purchase order was provided 

for this expense. 

 

The School did not purchase a paper binding drill from the “superintendent's father”; rather, it 

reimbursed G-H Bindery, Inc., a business owned by the superintendent's father, for purchasing 

the drill from a seller, Tom Britts, on behalf of the School.  See WACS response to Section 02-

6.e of the Report.  This was a reimbursement for a purchase made on behalf of the School by a 

member of the School’s Board. 

 

WACS disagrees with the Finding that the X-410 reimbursement was not in accordance with the 

suggested practice under FASRG 1.5.4.6.1, which recommends the “Segregation of 

responsibilities for the requisitioning, purchasing and receiving functions from the invoice 

processing, accounts payable and general ledger functions.”  The WACS 2004–2005 Financial 

Policies and Procedures Manual required that requests for payments be made to the Senior 

Director of Business (Margaret Byrne).  Additionally, the CEO/Superintendent was required to 

authorize, by initial, each invoice.  The Accountant (Joni Young) would then issue the check for 

the CEO’s signature.  See Exhibit 2.1.b.3 (Relevant Excerpts from the 2004–2005 WACS 

Financial Policies and Procedures Manual).  The Executive Director, Melissa Karp, initialed the 

invoice as an additional internal control.  As an additional internal control, checks were not 

signed unless the invoice or other authorizing requisition was attached to the check.  This is 

evident with regard to Check #31074 as the imprint from the Superintendent’s signature also 

appears on the NCR paper through the check and onto the NCR paper of the invoice.  The X-410 

reimbursement was completed in this manner, thus satisfying the recommended segregation of 

functions in FASRG 1.5.4.6.1. 
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WACS also satisfied the suggested procedure under FASRG 1.5.4.6.8 that the initiation of 

“purchases of goods and services should be made by properly authorized requisitions bearing the 

approval of officials designated to authorize requisitions.” The WACS 2004–2005 Schools 

Financial Policy and Procedure Manual provides that the CEO/Superintendent is the designated 

official to authorize requisitions and states “the bill will be paid when the accounting office 

receives from the superintendent a vendor invoice and verification of receipt, except as otherwise 

authorized by the superintendent.  The Superintendent will indicate to the accountant that the bill 

is to be paid.”  See id.  It was the practice of the School’s Administration Office at that time for 

the Superintendent to make such indication by initialing each invoice presented to her for 

payment.  The Superintendent’s initials are present on this invoice.  See Exhibit 2.1.b.10 (Check 

#31074 and Invoice from GH Bindery, Inc.).  The practice of initialing on an invoice is not 

inconsistent with FASRG 1.5.4.6.8, as it recommends properly authorized requisitions “bearing 

the approval of officials designated to authorize requisitions”; initialing may constitute such 

approval of an official.  Upon such authorization, the Accountant issued the check and the CEO 

signed the check.  See id. 

 

FASRG 3.2.4 provides that “Purchase orders are among the most commonly utilized method for 

procuring goods and services.”  FASRG 3.2.4 also emphasizes “the importance of a method that 

ensures payment to the vendor, contains information about the expenditure and the account code 

to be charges, and finally documents the order was received and accepted by the user and 

payment can be made to the vendor.”  With respect to X-410, WACS satisfied the 

recommendations of FASRG 3.2.4 as Check #31074 was supported with a purchase requisition.  

This is demonstrated through the obligation number #6487 as evidenced on the check.  Purchase 

requisitions were numbered and tracked through Fundware, the financial accounting software 

used at that time.  Subsequent to this purchase, the Senior Director of Administration (Jacqueline 

Deen) determined that the Fundware software was inadequate and Fundware was replaced with 

RSCCC software and the services of the Region XI ESC.  One of Fundware’s inadequacies was 

the School’s inability to run reports without the assistance of the outsourced company that 

supported Fundware.  For this reason, the School was only able to produce the PO number 
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evidence on Check #31074 during the auditors’ on-site visit, but not the actual purchase 

requisition.  Nevertheless, the PO number evidenced on Check #31074 indicates that a purchase 

order was submitted; thus, FASRG 3.2.4 was satisfied. 

 

WACS disagrees with the statement in the Report that it “only maintained the invoice or receipt 

pertaining to the payment.”  In keeping with the suggestions of FASRG that the internal control 

system accounts for the pertinent information required for accounting, the 2004–2005 WACS 

Financial Policies and Procedures Manual required that the School “keep supporting 

documentation for all transactions including but not limited to the following: requisitions, 

purchase orders, invoices, statements, bills, receipts and contracts.”  See Exhibit 2.1.b.3 

(Relevant Excerpts from the 2004-2005 WACS Financial Policies and Procedures Manual).  

With respect to X-410, Check #31074, the charter school accounting records contain a copy of 

the check, the account code 420-41-6399-999-5-99-000 for which the equipment purchase was 

appropriately coded and budgeted, the date of the purchase, the vendor’s name and information, 

and the invoice dated December 16th, 2004 with the complete details of the item purchased.  This 

check was filed in a vendor accounts payable file archived in the 2004-2005 vendor files kept in 

the School’s secured document storage facility. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: X-412 

 

Check number 2957 dated September 2, 2008 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $925.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 

 

Check number 3005 dated October 1, 2008 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $925.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 



Page 29 
January 10, 2012 
 
 
 

  

 

Check number 3072 dated November 6, 2008 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $925.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 

 

Check number 10748 dated January 29, 2009 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $938.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 

 

Check number 10778 dated February 4, 2009 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $938.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 

 

Check number 3301 dated April 20, 2009 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $500.00 for consulting services provided to 

the WACS. No purchase requisition or purchase order was provided for this expense. 

 

These series of checks were issued in connection with the School retaining Richard Gillespie to 

track former students who had left or graduated from the School, thereby creating an alumni 

database of former WAS students.  See WACS response to Section 02-6.d of the Report.  

 

WACS disagrees that the X-412 purchases were not in accordance with the suggested practices 

under FASRG 1.5.4.6.1.  FASRG 1.5.4.61 recommends the “Segregation of responsibilities for 

the requisitioning, purchasing and receiving functions from the invoice processing, accounts 

payable and general ledger functions”.  WACS did segregate responsibilities for the requisition, 

approval and purchase of Mr. Gillespie’s services.  A Purchase Request was submitted with the 

approval signatures of the Executive Director of Business (Jacqueline Deen) and the Payables 
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Department (Kelli Alexander),2 to Region XI ESC, the School’s third party independent payroll, 

finance and business processor.  Upon receipt of the approved Purchase Request supported by an 

invoice, Region XI ESC issued each check and accounted for the expenditure.  See Exhibit 

2.1.b.11 (Purchase Requisition, Invoices and Checks Related to Graduate Database).  

 

WACS disagrees that the X-412 purchases were not in accordance with the suggested procedure 

under FASRG 1.5.4.6.8.  FASRG 1.5.4.6.8 recommends that the initiation of purchases of goods 

and services should be made by properly authorized requisitions bearing the approval of officials 

designated to authorize requisitions.  WACS processed X-412 in accordance with FASRG 

1.5.4.6.8, as demonstrated by the Purchase Request #8-701B-251, which was provided, along 

with check stubs and copies of checks and invoices to the auditors at the time of the audit.  See 

id.  A single purchase order supports each check issued in connection with the purchase of Mr. 

Gillespie’s services and each check is supported by an invoice detailing the services performed 

for that period.  As evidenced on the Purchase Order, these checks were properly authorized by 

the Executive Director of Business and the Payables Department.  See id. 

 

WACS disagrees with the Finding that it did not satisfy the recommended procedures under 

FASRG 3.2.4.  FASRG 3.2.4 provides that “Purchase orders are among the most commonly 

utilized method for procuring goods and services.”  WACS provided the auditors with Purchase 

Order #8-701B-251, dated March 5, 2008.  See id.  This Purchase Order supported each check 

issued for X-412, in addition to specific invoices detailing the services performed by 

Mr. Gillespie.  The information on the checks and the invoices are clearly marked in reference to 

PO# 8-701B-251, despite the Report’s conclusion that there was “no purchase requisition or 

purchase order provided for this expense.” See id. 

 

                                            
2 Kelli Alexander was formerly Kelli Van Dyke and is now Kelli Dean.  Exhibits may contain the surname “Van 
Dyke” or “Alexander” depending on the date of the document.  Kelli Alexander became Kelli Dean subsequent to 
her employment with WACS.  For simplicity,  WACS refers to her as “Kelli Alexander” throughout its response to 
the Report, as this was the surname last used by Kelli as a WACS employee. 
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WACS also disagrees with the statement in the Report that it “only maintained the invoice or 

receipt pertaining to the payment” applied to X-412.  WACS provided the auditors with 

Purchase Order #8-701B-251, dated March 5, 2008 during the on-site visit.  In addition to the 

Purchase Order, each check was accompanied by an invoice detailing the work performed by 

Mr. Gillespie and properly account coded.  The checks and documentation were recorded in the 

Vendor Report for Richard Gillespie as Vendor #00330, and filed in the vendor accounts payable 

files for the 2008-2009 school year.  WACS provided the auditors with a Vendor Report from 

the Region XI ESC.  The Report does not recognize that the auditors received any of this 

information.  See id. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING:  X-425 

 

Check number 7786 dated September 13, 2007 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $150.00. No purchase requisition or 

purchase order was provided for this expense. 

 

The description for the X-425 purchase was described in an invoice provided to the auditors as 

the purchase of three TI-83 Plus Calculators at $50.00 each.  WACS disagrees that the X-425 

purchase was not in accordance with the suggested practice under FASRG 1.5.4.6.1, which 

recommends the segregation of responsibilities for the requisitioning and purchase functions.  

During 2006–2007, purchase requisitions with authorized approval signatures and an invoice had 

to be submitted to Region XI ESC in order for a payment check to be issued.  Check #7786 

indicates that the purchase was assigned a PO/PA number 36779.  See Exhibit 2.1.b.12 (Check 

#7786). 

 

WACS disagrees with the Report’s conclusion that it did not satisfy the recommended 

procedures under FASRG 3.2.4 for the X-425 purchase.  FASRG 3.2.4 provides that “Purchase 
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orders are among the most commonly utilized method for procuring goods and services” and 

states the importance of “a method that ensures payment to the vendor, contains information 

about the expenditure and the account code to be charges, and finally documents the order was 

received and accepted by the user and payment can be made to the vendor.”  WACS agrees that 

it was unable to locate a paper purchase requisition during the auditors’ onsite visit, but WACS 

did provide the auditors with the check stub for this check at the time of the audit and includes it 

with this response that indicates that the purchase was assigned a PO/PA number by Region XI 

ESC.  See id. 

 

WACS also disagrees that the statement in the Report that it “only maintained the invoice or 

receipt pertaining to the payment” applies to X-425.  In addition to the detailed invoice, WACS 

provided the auditors with the check records indicating a PO/PA #036779.  The check is properly 

account-coded 420-11-6399.15-011-811000. The checks and documentation were recorded in 

the Vendor Report for Richard Gillespie as Vendor #00330, and filed in the vendor accounts 

payable files for the 2007–2008 school year.  WACS provided the auditors with a Vendor Report 

from the Region XI ESC.  The Report does not recognize that the auditors received any of this 

information.  See id. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: X -429 

 

Check Number 31402 dated February 15,2005 was payable to Doyle Elkin (WACS 

employee) in the amount of $350.00 for a used sofa sold to the WACS.  No purchase 

requisition or purchase order was provided for this expense. 

 

Doyle Elkin is not a family member of the Superintendent.  The Report also incorrectly states 

this is a purchase for a used couch.  WACS records presented to the auditors during the on-site 

visit indicate that this purchase was for supplies.  See Exhibit 2.1.b.13 (Check #31402 and Check 
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Register dated 2, 15, 2005).  The Report claims that no “purchase requisition or order was 

provided for this expense.”  WACS agrees that it was unable to locate a paper requisition during 

the auditors’ onsite visit, but WACS disagrees that no purchase requisition or purchase order was 

submitted at the time this purchase was made.  In accordance with the WACS 2004–2005 WACS 

Financial Policies and Procedures, the check would not have been issued without the purchase 

requisition and purchase approval.  The purchase in question was supported with an electronic 

purchase requisition, as demonstrated by obligation #6838 as evidenced on the check supplied to 

the auditors. See id.  

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-1.c 

 

FINDING: 

 

c. Auditors identified instances in which purchase requisitions for payments made to the 

superintendent's family members were approved by the superintendent despite the 

relationship, which may constitute a material weakness in internal controls. 

 

In response to a request made by the School on June 23, 2011, the Agency sent clarifying 

information regarding the following three (3) specific findings for 2.1.c on July 1, 2011.  

(See attachment “Finding 2.1C”). These series of purchases were not identified in the 

original preliminary report sent to the School on April 25, 2011. 

 

RESPONSE: 

 

The Report does not cite any law, rule or FASRG section to support the contention that the 

Superintendent’s approval of purchase requisitions for payments made to the Superintendent’s 

family members constitutes a material weakness in internal controls.  The Field Audit Procedures 
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Manual of the School Financial Audits Divisions states that, when issuing preliminary findings, 

auditors conducting an on-site investigation must “address each of the allegations contained in 

the complaint filed, with conclusions and corresponding rationale, e.g. state and/or federal law, 

or court order mandate violated, and recommendations for corrective actions when 

discrepancies/violations are noted”.  See Exhibit 2.1.c.1 (Texas Education Agency Field Audit 

Procedures Manual of the School Financial Audits Division, dated October 2010).  In addition to 

its failure to cite a violation for Section 2.1.c, the Report is also so vague in concluding that its 

Finding “may constitute a material weakness” and lacking in any analysis or discussion of 

whether or not a material weakness actually and currently exists that the School is left with no 

basis or guidance as to what in particular is insufficient in the School’s current procedures are in 

need of correction to eliminate this alleged material weakness.  The Report’s inadequacy in this 

regard is only further evidenced by the Report’s extremely broad and vague Required Action for 

2-1, which does not require any particular change in the School’s current procedures or policies. 

 

Neither the legal rules applicable to Texas charter schools, nor the professional accounting and 

auditing standards identify that the existence of familial relationships between individuals 

employed in an organization constitutes a material weakness in internal controls.  The FASRG 

section on internal control (FASRG 1.5, pp. 513–565) does not address the existence of family 

members in an organization as a material weakness.  Moreover, the authoritative text for internal 

controls and the literature upon which FASRG 1.5 is based, “Internal Control–Integrated 

Framework,” issued by the Committee of Sponsoring Organizations after the release of The 

Report of the National Commission on Fraudulent Financial Reporting by the Treadway 

Commission in October 1987, does not discuss familial relationships as a weakness in internal 

controls, or as an issue with respect to the appropriate segregation of duties.  Nonetheless, 

WACS recognizes the importance of implementing safeguards to protect against the risk of 

collusion.  The School has internal control measures in place to prevent such risks, and as, 

demonstrated below, those measures were in place for each purchase in Findings 2.1.c.   
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FINDING: X-408 

 

Check number 1920 dated November 20, 2006 payable to Jacqueline Deen 

(Superintendent’s daughter) in the amount of $300.00 for a used fish tank that was 

purchased for use by WACS.  A purchase requisition was provided for this expense; 

however, the requisition shows the superintendent signed and approved the expense. 

 

As set forth above, neither the laws applicable to charter schools nor the FASRG require separate 

or suspect treatment of a purchase from a related party in the ordinary course of business.  The 

mere presence of a familial relationship in the chain of approval of a purchase does not indicate a 

material weakness in the internal controls of a School’s financial management system.  

Moreover, the Report does not provide any law, rule or FASRG principle to support such an 

assertion. 

 

With respect to the X-408 purchase, WACS followed its policies and procedures that are in 

compliance with the recommendations of FASRG and the rules applicable to charter schools.  

The WACS Financial Policies and Procedures Manual requires purchase requisitions to be 

submitted and approved by the Executive Director of Business or the CEO (Superintendent). See 

Exhibit 2.1.c.2 (WACS 2006-2007 Financial Policies and Procedures Manual). Upon approval, 

the purchase is forwarded to accounting to be processed, and accounting (Payables Department) 

approves the purchase requisition and processes the purchase. See id. Region XI ESC, the 

School’s third party independent payroll, finance and business administrator, receives and 

reviews the purchase requisition and invoice and issues the check.  Accounting will not process a 

request unless it is supported by a purchase requisition properly approved. See id.  Here, a 

properly authorized purchase requisition (PO#7-701I-154) was submitted for the purchase of the 

$300.00 fish tank, along with a requisition by Deirdre Staples approved by the 

CEO/Superintendent and reviewed and approved by Kelli Alexander of the Payables 

Department.  See Exhibit 2.1.c.3 (Purchase Requisition #7-701I-154). Thus, the requisition was 

made by an unrelated party, approved by the Superintendent, and reviewed and approved by an 
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unrelated party in the Payables Department, thereby offsetting any perceived malfeasance due to 

a familial relationship and further illustrating compliance with the FASRG recommendation of 

segregation of responsibilities (1.5.4.6.1) and sufficiently documenting purchase transactions 

with a purchase order (3.2.4). 

 

It should also be noted that in addition to the Purchase Request, the auditors were given a 

statement from two WACS employees (Kelli Alexander and Deirdre Staples) involved with the 

X-408 purchase. Their statements describe the purchase, the need for the purchase, and describe 

an assessment of value for the fish tank.  WACS also provided the auditors a series of emails 

from Brenda Cupps, the campus principal at the time, to Ms. Staples regarding a request for the 

science lab equipment. See Exhibit 2.1.c.4 (Statements from Kelli Alexander and Deirdre 

Staples, dated October 7, 2009; Series of Emails between Brenda Cupps and Deirdre, dated 

February 26, 2007).  The auditors were also provided with a copy of the audit conducted for 

fiscal year 2006–2007, which does not identify any material weaknesses in internal control or 

identify that this purchase was an indication of a material weakness in the internal controls of the 

School. See Exhibit 2.1.c.5 (WACS Financial Statements, dated August 31, 2007). 

 

Lastly, not only does the approval by the Superintendent of the X-408 purchase not violate any 

law, rule or FASRG principle, it does not constitute a material weakness or deficiency as defined 

by the AICPA Professional Standards.  AU Section 325, entitled Communicating Internal 

Control Related Matters Identified in an Audit, defines “Internal Control as a process designed to 

provide reasonable assurance about the achievement of the entity’s objectives with regard to the 

reliability of financial reporting.”  See Exhibit 2.1.c.6 (AICPA Professional Standards, Section 

325; AU § 325.03).  The standards caution auditors that the design and formality of an entity’s 

internal controls will vary depending on the entity’s size, the industry in which it operates, its 

culture, and management philosophy.  See AU § 325.05.  AU § 325 defines a “deficiency” as 

arising when a control necessary to meet the control objective is missing, or when an existing 

control is not properly designed so that, even if the control operates as designed, the control 

objective would not be met.  See id.  A deficiency in operation exists when a properly designed 
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control does not operate as designed or the person performing the control does not possess the 

necessary authority or competence to perform the control effectively.  Id.  A material weakness 

is a deficiency, or combination of deficiencies, in internal control, such that there is a reasonable 

possibility that a material misstatement of the entity’s financial statements will not be prevented, 

or detected.  See AU § 325.06. 

 

The Report does not reflect (in accordance with AU § 325) an analysis of the controls 

implemented by the School, an assessment of the methodology employed by the School, or an 

assessment of risk factors to determine whether or not a material weakness exists.  Rather, the 

Report appears to rely solely upon three purchases approved by the Superintendent and made 

five years ago (a $300.00 purchase which amounts to 0.0026% of the School’s operating budget) 

to speculate that there “may be a material weakness in the School’s internal controls.”  This 

approach is neither legally supportable nor sufficient to comply with the proper standards for 

reviewing internal controls under AU § 325 or other accounting principles or guidance. 

 

Accordingly, WACS requests that this Finding be removed from the Report.  

 

FINDING: X-427 

 

Check number 5938 dated June 28, 2006 payable to Richard Gillespie the 

(Superintendent’s brother) in the amount of $690.00 for a used computer equipment that 

was purchased for use by the WACS.  A purchase requisition was provided for this 

expense; however, the requisition shows the superintendent signed and approved the 

expense.  

 

As set forth above, neither the laws applicable to charter schools nor the FASRG require separate 

or suspect treatment of a purchase from a related party in the ordinary course of business.  The 

mere presence of a familial relationship in the chain of approval of a purchase does not indicate a 

material weakness in the internal controls of a School’s financial management system.  As 



Page 38 
January 10, 2012 
 
 
 

  

discussed above, the Report does not provide any law, rule or FASRG principle to support such 

an assertion.  The Report also only partially describes the X-427 purchase made by the School, 

as it was a purchase for used computer equipment and six TI Calculators averaging in value at 

$75.00 each for a total of $325.00.   

 

WACS disagrees that purchase X-427 illustrates a material weakness in the School’s internal 

controls. With respect to the X-427 purchase, WACS followed its policies and procedures that 

are in compliance with the recommendations of FASRG and the rules applicable to charter 

schools.  The WACS Financial Policies and Procedures Manual requires purchase requisitions to 

be submitted and approved by the Executive Director of Business or the CEO (Superintendent). 

See Exhibit 2.1.c.7 (WACS 2005-2006 Financial Policies and Procedures Manual). Upon 

approval, the purchase is forwarded to accounting to be processed, and accounting (Payables 

Department) approves the purchase requisition and processes the purchase.  See id.  Region XI 

ESC, the School’s third party independent payroll, finance and business administrator, receives 

the purchase requisition and invoice and issues the check.  Accounting will not process a request 

for payment unless it is supported by a purchase requisition properly approved.  See id.  Here, as 

recognized in the Report, a properly authorized purchase requisition (PO#033737) was submitted 

by Leah Tharp, Director of Instructional Systems, for the $690.00 purchase consisting of a 

laptop, two computers, and six TI-83 calculators, approved by the CEO/Superintendent and 

reviewed by Kelli Alexander of the Payables Department.  See Exhibit 2.1.c.8 (Purchase 

Requisition dated June 27, 2006 and Check #5938).  The check was then issued by Region XI 

ESC.  See id.  Thus, the requisition was made by an unrelated party, approved by the 

Superintendent, and reviewed by an unrelated party in the Payables Department, and the check 

issued by an independent third party administrator, thereby offsetting any perceived malfeasance 

due to a familial relationship and further illustrating compliance with the FASRG 

recommendation of segregation of responsibilities (1.5.4.6.1) and sufficiently documenting 

purchase transactions with a purchase order (3.2.4).  The auditors were also provided with a copy 

of the audit conducted for fiscal year 2005–2006, which does not identify any material 

weaknesses in internal control, or identify this purchase as any indication of a material weakness 
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in the internal controls of the School.  See Exhibit 2.1.c.9 (WACS Financial Statements, dated 

August 31, 2006). 

 

Moreover, as discussed above, the Report does not provide or reflect (in accordance with AU 

§ 325) an analysis of the controls implemented by the School, an assessment of the methodology 

employed by the School, or an assessment of risk factors to determine whether or not a material 

weakness exists.  Rather, for the Finding in Section 02-1.c, the Report appears to rely solely 

upon three purchases made five years ago by the School (a $690.00 purchase amounting to 

0.006% of the School’s total operating budget) to speculate that there “may be a material 

weakness in the School’s internal controls.”  This approach is neither legally supportable nor 

sufficient to comply with the proper standards for reviewing internal controls under AU § 325 or 

other accounting principles or guidance. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: X-428 

 

Check number 1719 dated August 24, 2006 was payable to Richard Gillespie 

(superintendent’s brother) in the amount of $330.00 for calculators that [were] 

purchased for use by the WACS. A purchase requisition was provided for this expense, 

however, the requisition shows the superintendent signed and approved the expense. 

 

As set forth above, neither the laws applicable to charter schools nor the FASRG require separate 

or suspect treatment of a purchase from a related party in the ordinary course of business.  The 

mere presence of a familial relationship in the chain of approval of a purchase does not indicate a 

material weakness in the internal controls of a School’s financial management system.  As 

discussed above, the Report does not provide any law, rule or FASRG principle to support such 

an assertion. 
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WACS disagrees with the Report that purchase X-428 illustrates a material weakness, much less 

a deficiency in the School’s internal controls.  The WACS Financial Policies and Procedures 

Manual requires purchase requisitions to be submitted and approved by the Executive Director of 

Business or the CEO (Superintendent).  See Exhibit 2.1.c.1 (WACS 2006–2007 Financial 

Policies and Procedures Manual).  Upon approval, the purchase is forwarded to accounting to be 

processed, and accounting (Payables Department) approves the purchase requisition, processes 

the purchase and issued the check. See id.  Region XI ESC, the School’s third party independent 

payroll, reviewed and reconciled the check.  Accounting will not process a request for payment 

unless it is supported by a purchase requisition properly approved.  See id.  Here, as recognized 

in the Report, a properly authorized purchase requisition (PO#059) was submitted for the 

$330.00 purchase consisting of six TI-83 Plus scientific calculators to support the opening of the 

North Richland Hills campus prior to the first day of school. See Exhibit 2.1.c.10 (Purchase 

Requisition #359 and Invoice). The check was then issued by Region XI ESC. See id.  Thus, the 

requisition was approved by the Superintendent, reviewed by an unrelated party in the Payables 

Department, and the check issued by Region XI ESC, an independent third party administrator, 

thereby offsetting any perceived malfeasance due to a familial relationship and further 

illustrating compliance with the FASRG recommendation of segregation of responsibilities 

(1.5.4.6.1) and sufficiently documenting purchase transactions with a purchase order (3.2.4).  

Also, the auditors were provided with a copy of the audit conducted for fiscal year 2005–2006, 

which does not identify any material weaknesses in internal control or identify this purchase as 

an indication of a potential material weakness in the internal controls of the School. See Exhibit 

2.1.c.9 (WACS Financial Statements, dated August 31, 2006). 

 

Moreover, as discussed above, the Report does not provide (in accordance with AU § 325) an 

analysis of the controls implemented by the School, an assessment of the methodology employed 

by the School, or an assessment of risk factors to determine whether or not a material weakness 

exists.  Rather, for the Finding in this Section 02-1.c, the Report appears to rely solely upon three 

purchases made five years ago by the School (here, a $330.00 purchase which amounts to 

0.0035% of the School’s total operating budget) to speculate that there “may be a material 
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weakness in the School’s internal controls.”  This approach is neither legally supportable nor 

sufficient to comply with the proper standards for reviewing internal controls under AU § 325 or 

other accounting principles or guidance. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-1.d 

 

FINDING: 

 

d. The charter school did not maintain adequate controls for ensuring charter school 

business records were secured and retained in accordance with record retention 

schedules as set forth by the Texas Library and Archive Commission and in accordance 

with the Special Supplement to the FASRG, Charter Schools sections 1.8.2.6.3 and 

1.8.2.6.5 (p. 31), respectively. 

 

On June 23, 2011, the School’s attorney sent a request for specific documentation 

regarding the incident referred to by the auditor so that the School could fully respond to 

the Report.  On July 1, 2011, the Agency provided the following clarification:  

 

“The charter school did not maintain a comprehensive inventory system to account for all 

of the school’s fixed assets and other controllable assets.” (See attached Finding 2.1D). 

 

RESPONSE:  

 

Page 22 of the Texas Library and Archive Commission’s (TLAC) Local Schedule GR, 13 TAC 

§ 7.125(b)(1), requires school districts to retain Capital Assets Records for the fiscal year end of 

date of disposal plus 5 years.  See Exhibit 2.1.d.1 (Relevant Excerpts from Local Schedule GR, 

13 TAC § 7.125(b)(1)).  The WACS annual independent audit report submitted each year to the 
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Agency and delivered upon request of the auditors includes all documentation relating to the 

capital and fixed assets of a local government.  Page 22 of the TLAC Local Schedule GR 13 also 

states that equipment or property history cards, or property inventories, are to be retained for 

either the fiscal year end plus five years or until suspended plus three years, respectively.  See id.  

WACS contends that this information is to be retained only if such property history cards or 

property logs were created or in existence. 

 

The Report also cites FASRG 1.8.2.6.3, which states that the charter school must retain records 

in accordance with the TLAC’s retention schedules.  WACS does retain records in compliance 

with the TLAC’s retention schedules, and has appointed a Records Retention Manager to ensure 

compliance.  See Exhibit 2.1.d.2 (Board Policy Regarding Records Management Officer).  Other 

than the allegation that the School does not maintain a comprehensive inventory system to 

account for all of the School’s fixed assets and other controllable assets, the Report does not 

provide any other allegations or records that are not in compliance with the TLAC’s local 

schedules.  FASRG 1.8.2.6.3 also refers charter schools to FASRG 7.4 for further guidance.  See 

Exhibit 2.1.d.3 (FASRG 7.4).  However, FASRG 7.4 does not refer to a requirement to maintain 

an inventory of fixed assets or other controllable assets.   

 

The Report also cites FASGR 1.8.2.6.5, which provides that “The charter holder and the charter 

school are responsible for maintaining accounting records consistent with generally accepted 

accounting standards,” and then defines what constitutes an “original internal accounting 

document.”  This FASRG section does not relate to and does not make any reference to a 

comprehensive inventory system to account for all of the School’s fixed assets and other 

controllable assets.  Moreover, WACS is compliant with FASRG 1.8.2.6.5, as it retains 

accounting records in accordance with generally accepted accounting standards.  

 

The auditors did request an inventory of assets described as an inventory the School should 

maintain, including items such as computers and other school equipment and supplies.  The 

School provided the auditors with such a list on October 13, 2009. See Exhibit 2.1.d.4 (Assets by 
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Location Report).  The list includes detailed information such as: the Asset Tag number, the 

Asset Type, and the Asset’s Serial Number.  This list includes printers, laptops, AV equipment, 

PCs, scanners, fax machines, servers, network switches, routers, electronic disc players, 

overhead projectors and any other similar equipment.  Thus, WACS does not agree with the 

Report that it is not in compliance with TLAC or the FASRG regulations, and contends that it 

does maintain a comprehensive inventory system to account for all of the School’s fixed and 

controllable assets. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-1.e 

 

FINDING: 

 

e.  There was a weakness in internal controls with the charter school's use of credit 

cards. The charter school failed to detect that personal purchases were made on the 

school's Home Depot and its bank charge cards. The charter school is required to adopt 

a policy to prevent the abuse of credit and debit cards. See Special Supplement to the 

FASRG, Charter Schools §1.5, p. 13. 

 

RESPONSE: 

 

The Report claims the School “failed to detect that personal purchases were made on the 

School’s Home Depot and its bank charge cards.” 

 

The School disagrees.  Contrary to the Report’s assertion, it was the School’s strong internal 

control system that detected and quickly corrected the two errors in charges made to the Home 

Depot and bank charge card that the Report alleges were not detected. 
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The Home Depot Charge 

 

Kurt Ohnesorge, as the School’s Director of Facilities, was authorized to make certain purchases 

with the WACS Home Depot credit card.  The WACS 2007–2008 Financial Policies and 

Procedures Manual provided that Mr. Ohnesorge was pre-authorized to charge a combined 

$2,000 per month to the School’s Home Depot and Lowe’s credit cards for maintenance 

supplies.  These purchases were required to be supported with a Purchase Request submitted 

after the purchase and reconciled by the Payables Department.  See Exhibit 2.1.e.1 (Relevant 

Excerpts of the WACS 2007–2008 Financial Policies and Procedures Manual).  On October 4, 

2007, Mr. Ohnesorge purchased 16 items at a Home Depot with the School’s Home Depot card. 

See Exhibit 2.1.e.2 (Purchase Order #8-701M-165 and Home Depot Receipt). 

 

During the reconciliation process, the unauthorized Home Depot charges were immediately 

discovered by the Associate Director of Business and brought to the attention of the Executive 

Director.  Recognizing that these were unauthorized purchases, and upon hearing 

Mr. Ohnesorge’s response, the matter was immediately brought to the Superintendent, who 

reimbursed the School.  See Exhibit 2.1.e.3 (Payroll Deduction Authorization Form and Payroll 

Deduction).  Despite the auditors having been provided with this documentation during their on-

site visit, the Report states “no documentary evidence was provided to auditors during their 

fieldwork to demonstrate this repayment.”  This statement is patently incorrect.   

 

In this instance, WACS internal controls policies and procedures detected and immediately 

corrected an inappropriate Home Depot card charge, which lead to an internal audit of 

Mr. Ohnesorge’s use of the School’s Home Depot and Lowe’s credit cards and resulted in the 

restructuring of the procedures and authorizations required in order for Mr. Ohnesorge to 

continue to use these credit cards.   

 

Continued concerns regarding Mr. Ohnesorge’s ability to follow the School’s policies and 

procedures, particularly with respect to the use of the School’s Home Depot and Lowe’s credit 
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cards, led the School to hire Doyle Elkin as Director of Infrastructure.  See Exhibit 2.1.e.4 (Doyle 

Elkin Salary Agreement, dated August 4, 2008).  Mr. Ohnesorge was then required to submit all 

purchase orders to the Director of Infrastructure prior to any purchase.  Ultimately, 

Mr. Ohnesorge’s repeated failure to follow the School’s procedures, among other things, led to 

the termination of his employment with the School.  See WACS Response to Section 02-4 of the 

Report. 

  

Bank Card Charge 

 

The Report claims the School “failed to detect that personal purchases were made on the 

School’s Home Depot and its bank charge cards.” 

 

The School disagrees. 

 

On August 4, 2007, the Superintendent unintentionally used the School’s Independent Bank of 

Texas (IBT) ATM card rather than her personal IBT ATM card to make a $616.97 purchase of a 

used refrigerator for a rental property in Denton, Texas.  This mistake occurred because, except 

for the card number, the Superintendent’s personal IBT card was identical in appearance to the 

School IBT card.  These accounts had been previously confused by both the Bank and the card 

users. 

 

Neither refrigerator purchased was new. The used refrigerator was purchased by the 

Superintendent over the phone for a rental property she owned. The Superintendent donated the 

other used refrigerator to the School, which was still under warranty.  The gift refrigerator was 

delivered to and used by the WACS Denton campus. 

 

Immediately upon discovery, the Superintendent reported the ATM card error to the Associate 

Director of Business.  As Mr. Ohnesorge was already assigned (pursuant to the maintenance log) 

a job request to pick up the gift refrigerator and deliver it to the WACS Denton campus, 
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Mr. Ohnesorge was instructed to go to the appliance center in Denton where the Superintendent 

purchased the used refrigerator and have the charge to the School’s account reversed and charged 

to the Superintendent’s card.  He did not do so. The School has since corrected this. See 

Exhibit 2.1.e.5 (WACS Payroll Deduction Authorization from Melody Chalkley).  

 

The difficulties caused by the IBT bank having confused the School’s account with the 

superintendent’s personal account and the resulting similarity of the IBT ATM cards was 

thereafter addressed by the Superintendent’s decision to cease use of the card for ATM 

withdrawals or over the phone credit (which does not require use of a pin code).  This is 

demonstrated by the Superintendent’s personal bank statements.  See Exhibit 2.1.e.6 (Bank 

Statements of Melody Chalkley, dated October 13, 2006). 

 

Contrary to the Report’s assertion, there is not a material weakness in the WACS internal 

controls to enforce its Credit Card Policies, as evidenced by the School’s ability to detect and 

correct the two purchases that were made in error by School employees.  The auditors did not 

detect any further errors in the use of the School’s credit cards other than these two errors that, as 

demonstrated above, were caught and corrected by the School, and involved a former employee 

of the School who was terminated for, among other things, failure to follow WACS policies and 

procedures regarding credit card usage. Thus, WACS has demonstrated that there is not a 

material weakness in internal controls with the use of the School’s credit cards.  Moreover, the 

occurrence of two errors that were quickly corrected during a two year period account for 

0.005% of the School’s $11,333,130.00 expenses for 2007, and 0.0015% of the School’s 

$11,418,268.00 expenses for 2008 is not sufficient to determine that there was or is a weakness 

in the internal controls with respect to credit card purchases. AU Section 325, entitled 

“Communicating Internal Control Related Matters Identified in an Audit” defines a “material 

weakness” as “a deficiency, or combination of deficiencies, in internal control, such that there is 

a reasonable possibility that a material misstatement of the entity’s financial statements will not 

be prevented, or detected and corrected on a timely basis.”  AU Section 325.06.  AU 

Section 325.05 states that a deficiency in internal control exists “when the design or operation of 
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a control does not allow management or employees in the normal course of performing their 

assigned functions to prevent, or detect and correct misstatements on a timely basis.”   

 

Here, the School’s design and operation of a control both detected and corrected the only two 

mistakes in usage of the School’s credit card almost immediately after the mistakes occurred. 

Thus, it cannot reasonably be argued that these occurrences meet the definition of a deficiency in 

internal controls, much less that these occurrences meet the definition of a material weakness in 

internal controls.  This conclusion is further supported by the fact that WACS obtained an 

independent audit of its financial statements for each year in question in this Report and never 

has the audit identified a material weakness in internal controls. 

 

The Report states “the charter school is required to adopt a policy to prevent the abuse of credit 

and debit cards.”  WACS has a policy in place (and did have a policy in place at the time of 

these purchases) that prevents the abuse of credit and debit cards and these policies were 

provided to the auditors.  These policies are in compliance with the Special Supplement to 

Charter School, FASRG 1.5.5, which requires the School’s accounting policies and procedures 

manual to discuss “[t]he issuance and appropriate use of credit and/or debit cards including the 

reimbursement process and approval of expenditures.”  Moreover, in an effort to ensure strong 

internal controls, WACS is currently reviewing and revising its policies and procedures to ensure 

that the policies are effective, exert proper internal controls in accordance with WACS current 

practices. 

  

Accordingly, WACS requests that this Finding be removed from the Report.  

 

SECTION 02-1.f 

 

FINDING: 

f.  The charter school did not demonstrate that it maintained adequate controls for 

enforcing its conflict of interest policy for interested party transactions identified in this 
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report.  Refer to Exhibit B for WACS’ conflict of interest guidelines as included in the 

charter school’s 2006-2007 employee handbook. 

 

On June 23, 2011, the WACS school attorney sent a request for specific documentation 

regarding the incident the auditor is referring to so that the school may respond to the 

preliminary report.   

 

On July 1, 2011, Rita Chase, Director of Financial Audits for the Agency responded with 

a list entitled Finding 2.1.B. (See attached).  

 

The clarification that was sent from the Agency for Finding 02-1.f was as follows: 

The WACS did not provide adequate documentation to establish or demonstrate these 

related party transactions were in the best interest of the corporation and that 

preferential treatment was not given when considering employing and/or doing business 

with related parties.” 

 

RESPONSE: 

 

The Report does not cite any law or rule to support this Finding.  The subsequent clarification 

sent from the Agency does not provide any rule, law or FASRG recommended procedure to 

support the Finding that WACS did not demonstrate that it maintained adequate controls for 

enforcing its conflict of interest policy.  As made clear in the Field Audit Procedures Manual of 

the School Financial Audits Divisions, dated October 2010, the preliminary findings of auditors 

conducting an on-site investigation must “address each of the allegations contained in the 

complaint filed, with conclusions and corresponding rationale, e.g. state and/or federal law, or 

court order mandate violated, and recommendations for corrective actions when 

discrepancies/violations are noted.”  See Exhibit 2.1.f.1 (Relevant Sections of the Field Audit 

Procedures Manual).  The Report does not do so for this Section 02-1.f.  
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The Report cites Exhibit B to support this Finding.  Exhibit B is a general statement contained in 

the WACS Employee Handbook regarding conflicts of interests in business dealings generally.  

It does not set forth any policies or procedures to be followed by WACS employees; it is a 

general statement to alert employees of a commitment to conflict-free business transactions at 

the School.  As it states, “The purpose of these guidelines is to provide general direction so that 

employees can seek further clarification on issues related to the subject of acceptable standards 

of operation.  Contact the Executive Office for more information or questions about conflicts of 

interest.”  See Exhibit 2.1.f.2 (Excerpt from WACS Employee Handbook Regarding Conflicts of 

Interest).  Clearly, this is only a general statement to employees and not a WACS conflict of 

interest policy as the Report contends.  As such, it should not be cited as evidence to demonstrate 

whether or not WACS has maintained adequate controls regarding conflicts of interest. 

 

Neither the legal rules applicable to Texas charter schools, the FASRG, nor the professional 

accounting and auditing standards specifically identify or otherwise state that the existence of 

familial relationships between individuals in an organization constitutes a weakness in internal 

controls, or requires some particular or exceptional treatment in business dealings with family 

members in the ordinary course of business. The Report imposes vague obligations upon a 

school that are not legally required or specified in the accounting guidance and/or recommended 

procedures to be followed by charter schools. 

 

Nevertheless, WACS recognizes the importance of implementing safeguards to protect against 

the risk of collusion with and preferential treatment of related parties in the ordinary course of 

business.  As detailed in the WACS Response to Section 02-1.b to the Report, WACS contends 

that it maintains adequate controls for monitoring conflicts of interests and finds that there is no 

evidence to support a contrary assertion.  For the transactions questioned in Section 02-1.b of the 

Report, WACS followed the School’s purchase requisition procedures in place at the time and 

supported each transaction with the appropriate approvals and documentation. See WACS 

Response to Section 02-1.b of the Report.  These procedures incorporated FASRG recommended 

procedures regarding segregation of duties and proper documentation of purchases. See id.  
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Moreover, each of the purchases questioned in Section 02-1.b of the Report were in the best 

interest of the corporation and the Report does not provide evidence to the contrary.  See 

Section 02-6.c, Section 02-6.d, and Section 02-6.e of the Report.  Each purchase was for the 

benefit of the School and used by the School for School purposes and improvements.  See id.  

There is no evidence to support a conclusion that the related parties in these transactions received 

preferential treatment.  Rather, the evidence indicates that the purchases provided the School 

with a benefit at a reasonable or often discounted price to the School. 

 

Accordingly, and for the reasons set forth above, WACS requests that this Finding be removed 

from the Report. 

 

SECTION 02-1.g 

 

FINDING: 

 

g.  Auditors identified instances where charter school employees are reporting to and/or 

supervising related parties that may present material weaknesses in internal controls or 

the potential for conflicts of interest with the proper discharge of assigned duties and 

responsibilities. For instance, Jacqueline Deen, the Executive Director for 

Business/Chief Financial Officer is the superintendent’s daughter and reports to the 

superintendent. Joy Kenney, an administrative assistant at the corporate headquarters, is 

also a superintendent’s daughter and is supervised by the accounts payable clerk; 

however, both of these positions report to Jacqueline Deen, Chief Financial Officer, who 

is Ms. Kenney’s sister. Melody Chalkley, the superintendent reports to the board and also 

serves as board president. Her father serves as vice-chair for the board.  The close 

familial relationship disclosed in this finding of key financial officers of the charter 

school demonstrates a material weakness in internal controls. 
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RESPONSE: 

 

The Report does not cite any law or rule to support this Finding.  As set forth in the Field Audit 

Procedures Manual of the School Financial Audits Divisions (dated October 2010), auditors 

issuing preliminary findings following an on-site investigation must “address each of the 

allegations contained in the complaint filed, with conclusions and corresponding rationale, e.g. 

state and/or federal law, or court order mandate violated, and recommendations for corrective 

actions when discrepancies/violations are noted”.  See Exhibit 2.1.f.1 (Relevant Sections of the 

Field Audit Procedures Manual). 

 

Reporting to and/or supervising related parties is not a violation of any legal rule applicable to 

Texas charter schools, nor does it demonstrate a material weakness in internal controls.  Neither 

the FASRG, nor the professional accounting and auditing standards provide that the existence of 

supervisory relationships of related employees requires some particular or exceptional treatment, 

or that the existence of such relationships is an indication of a material weakness in internal 

controls.  This is particularly true where such employment is expressly permitted by law under 

19 TAC § 100.1111(b).  

 

Moreover, the very supervisory structure that the Report now claims constitutes a material 

weakness in internal controls was specifically reviewed and approved by the Agency as part of 

the WACS charter renewal.  See WACS Response to Section 02-6.a of the Report; Exhibit 

2.6.a.4 (Letter dated February 27, 2006 from Maggie Baker, TEA Legal, to Melody Chalkley 

regarding administration supervisory structure and organizational chart; Letter dated May 8, 

2007, approving WACS employment policies for hiring, evaluation and salary determination for 

WACS executive administrators; Letter dated May 10, 2007, from Melody Chalkley to Mary 

Perry regarding confirmation that WACS was in compliance with nepotism laws and 

employment; Letter dated May 22, 2007 from the Commissioner of Education approving charter 

renewal; Letter dated July 5, 2007 from Mary Perry, Director, Division of Charter Schools, 

approving the organizational chart; Letter dated September 11, 2007 from the Deputy 
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Commissioner of Education, extending charter contract to July 31, 2015).  Specifically, the 

Agency reviewed and required certain changes to the WACS organizational chart to ensure 

proper oversight and reporting of the executive administrators whom supervise related parties, 

but did not question the School’s organizational structure allowing supervisory relationships 

between related employees.  See id.  Based on these assurances and the subsequent charter 

renewal granted by the Agency, WACS has operated under this same structure since the renewal.  

WACS has informed the Agency of any subsequent family member employments at the School 

as required.  See Exhibit 2.6.a.2 (Annual Governance Reporting Form for Open-Enrollment 

Charter Schools, 2009-2011) (Disclosure not required for years prior to 2009-2010).  None of 

these additions caused a change in the structure previously approved by the Agency.  Most 

recently, WACS sought a charter amendment reflecting a change in the organizational chart 

reflecting the recent resignation of Melody Chalkley as Board President and Superintendent.  See 

Exhibit 2.1.g.1 (Letter dated May 13, 2011 to Mary Perry, Director of Charter Schools, 

regarding Charter Amendment to WACS Organizational Chart). As the correspondence between 

Ms. Chalkley and the Agency explains, the amendment does not change the reporting and 

supervisory structure previously approved by the Agency.  See id.  This should be reflected in the 

Report.  This recent amendment and the resignation of Ms. Chalkley as Board President and 

CEO/Superintendent should also eliminate any Agency concerns regarding the supervisory 

structure, as WACS continues to operate under the same supervisory structure that was reviewed 

and approved by the Agency.  Accordingly, WACS contends that this Finding is in error. 

 

For these reasons, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-1.h 

 

FINDING: 

 

h. The charter school did not maintain a comprehensive inventory system to account for 

all of the school's fixed assets and other controllable assets in accordance with the 
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Special Supplement to the FASRG, Charter Schools sections 1.2.4 (p. 6) and 1.8.2.8 

(p. 27). 

 

RESPONSE: 

 

As set forth in the WACS response to 2-1.d, WACS maintains a comprehensive inventory 

system to account for all of the School’s fixed assets and other controllable assets in accordance 

with FASRG.  Here, the Report cites FASRG 1.2.4 and 1.8.2.8 to support a Finding that WACS 

does not maintain a comprehensive inventory system.  FASRG 1.2.4, entitled, “Capital Assets,” 

provides that “charter schools are responsible for accounting for both current and noncurrent 

assets” and “the emphasis in accounting for capital assets is on control and accountability.”  

Accordingly, a variety of data relating to a charter school’s capital assets must be accumulated to 

maintain control and accountability over them.  These data include: “Quantity, Location, 

Condition, and Life Expectancy.”   

 

The Report does not indicate what assets it believes are not maintained in a comprehensive 

inventory system by the School.  WACS maintains such a system and provided evidence of such 

to the auditors on October 13, 2009. See Exhibit 2.1.h.1  (Assets by Location Report).  The 

WACS inventory system maintains detailed information such as: the Asset Tag Number, the 

Asset Type, and the Asset’s Serial Number and includes printers, laptops, AV equipment, PCs, 

scanners, fax machines, servers, network switches, routers, electronic disc players, overhead 

projectors and other equipment. See id.  In addition, WACS’s annual independent audit report 

submitted each year to the Agency and delivered upon request of the auditors includes all 

documentation relating to the capital and fixed assets of a local government.  Thus, WACS does 

not agree with the Report that it is not in compliance with the FASRG regulations, or that it does 

not maintain a comprehensive inventory system to account for all of the school’s fixed and 

controllable assets.   

 

Accordingly, WACS requests this Finding be removed from the Report. 



Page 54 
January 10, 2012 
 
 
 

  

 

SECTION 02-2 

 

FINDING: 

 

During March 2002, the WACS submitted and was approved for a charter contract 

amendment whereby the charter school adopted the provisions of TEC, Chapter 44, 

Subchapter B, as the charter holder's process for awarding a contract for the 

construction, repair, or renovation of a structure, road, highway, or other improvement 

or addition to real property. Specifically, TEC §44.031(2001) requires that all school 

district contracts valued at $25,000 or more in the aggregate for each 12-month period 

shall be made by the method that provides the best value for the district. However, the 

charter school hired a contractor to perform several renovation, remodeling and/or 

construction projects throughout its campuses but did not provide evidence that the 

procurement of the construction contracts complied with TEC §44.031. 

 

Auditors determined that the charter school paid a single contractor a total of 

$271,223.00 and $438,865.00 for construction services during the 2006-2007 and 2007-

2008 school years, respectively, but did not provide documentary evidence that it used a 

method for procuring the services that complied with TEC §44.031 and provided the best 

value to the charter school, thus violating TEC §44.031 and its charter contract as 

amended by the charterholder.  See Exhibit C for list of transactions constituting the 

violation. 

 

RESPONSE:  

 

The Report should recognize that prior to WACS having any knowledge of the Agency’s 

investigation and prior the arrival of the auditors to conduct an on-site investigation, WACS had 

already self-corrected any errors regarding expenditures pursuant to TEC Chapter 44, Subchapter 
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B and has since followed proper procedures for a number of years.  Subsequent to the last 

expenditures (dated August 29, 2008) noted on Exhibit C to the Report, WACS expenditures 

subject to the requirements of TEC § 44.031(a) were procured in strict adherence to TEC 

Chapter 44, Subchapter B and the WACS charter contract.   

 

In September 2008, in accordance with TEC §§ 44.031(a) and 44.035, the WACS Board 

determined competitive sealed proposals to be the purchasing method providing WACS the best 

value for its North Richland Hills Campus Expansion Project (NRH Project). See Exhibit 2.2.1 

(Agenda and Minutes of a Regular Meeting of the WACS Board, dated September 30, 2008).  

WACS then properly sought, received and evaluated competitive sealed proposals from general 

contractors in accordance with TEC §§ 44.031(b) and 44.039, and ultimately selected McCaslin-

Hill Construction, Inc. (McCaslin-Hill) as the contractor providing the best value for the NRH 

Project. See Exhibit 2.2.2 (Agenda and Minutes of a Regular Meeting of the WACS Board, dated 

November 11, 2008).  McCaslin-Hill completed the NRH Project work in January 2009. See 

Exhibit 2.2.3 (Application and Certificate for Payment, Related Documents, dated January 20-

21, 2009).  

 

Similarly, in June 2009, the WACS Board determined, in accordance with TEC §§ 44.031(a) and 

44.035 that competitive sealed proposals provided the best value to the School for its Denton 

Campus Expansion Project.  See Exhibit 2.2.4 (Agenda and Minutes of the WACS Board, dated 

June 23, 2009).  As permitted by and in accordance with TEC § 44.0312, the WACS Board 

delegated the authority to select and award the Denton Campus Expansion Project contract to the 

Superintendent.  Then, in accordance with TEC § 44.039 and the consideration requirements of 

TEC § 44.031(b), WACS properly prepared and sought competitive sealed proposals from 

general contractors.  See Exhibit 2.2.5 (Affidavit of Award, dated July 21, 2009 and Documents 

Related to Denton Campus Expansion Project).  On July 21, 2009, the Superintendent selected 

McCaslin-Hill for the Denton Campus Expansion Project and entered into a contract with 

McCaslin Hill as general contractor. See id.  McCaslin-Hill completed the Denton Campus 
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Expansion Project work in August 2009. See Exhibit 2.2.6 (Application and Certificate of 

Payment, dated August 3, 2009 and Related Documents).   

 

In addition to these two major projects completed prior to the onset of the Agency’s 

investigation, WACS has subsequently completed several projects in compliance with TEC 

Chapter 44, Subchapter B. See Exhibit 2.2.7 (Summary of Projects Governed by TEC Chapter 

44, Subchapter B).  Thus, not only has WACS self-corrected any concerns regarding compliance 

with TEC Chapter 44, Subchapter B prior to the Agency investigation, the successful completion 

of several projects in compliance demonstrates that WACS has already satisfied the Required 

Action set forth in 2-2 that the “charter school must ensure that it takes the necessary steps to 

comply with TEC § 44.031 . . . for the procurement of future construction projects.”.  

 

WACS has also satisfied the Required Action for 2-2 that “charter school officials responsible 

for the procurement process receive additional training in the area of state and federal 

procurement rules and regulations.”  In March 2008, WACS legal counsel advised the WACS 

Board and key administrators responsible for the procurement process regarding proper 

procurement procedures and best practices for the School through presentations covering school 

finance and accountability of public funds, including training on the construction procurement 

requirements of TEC Chapter 44, Subchapter B.  See Exhibit 2.2.8 (Certificates of Attendance, 

dated March 11, 2008).   

 

WACS has also previously satisfied the additional training requirement of the Required Action 

for 2-2 by hiring Doyle Elkin on August 4, 2008, as the Director of Infrastructure (currently 

titled Purchasing Coordinator).  See Exhibit 2.2.9 (Doyle Elkin Salary Agreement, dated August 

4, 2008 and Salary Agreement, dated August 3, 2011).  As Purchasing Coordinator, Mr. Elkin is 

responsible for the WACS procurement process and has, since August 2008, overseen the 

School’s purchasing and contract procurement procedures.  On January 9, 2009, Mr. Elkin, along 

with other WACS administrators, completed the Charter School Board Members and 

Administrators Training in School Finance and Accountability Public Funds. See Exhibit 2.2.10 
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(Certificate of Attendance to Doyle Elkin, dated January 9, 2009).  Mr. Elkin also completed 

Continuing Professional Education in Construction in April 2009 and an Asbestos Program 

Manager Environmental Training Program in April 2010.  See Exhibit 2.2.11 (Certificate of 

Completion for Construction Boot Camp II, dated April 24, 2009; Certificate of Completion of 

Environmental Training Program, dated April 16, 2010).  Mr. Elkin also works directly with 

WACS legal counsel regarding potential procurement contracts to ensure compliance and best 

practice. See, e.g. Exhibit 2.2.1 (Agenda and Minutes of a Regular Meeting of the WACS Board, 

dated September 30, 2008).   

 

Accordingly, as WACS had previously self-corrected the errors regarding proper TEC Chapter 

44, Subchapter B procedures and satisfied the Required Action for 02-2 of the Report prior to the 

Agency on-site investigation, WACS requests that this self-correction be recognized and that this 

Finding be removed from the Report. 

 

SECTION 02-3 

 

FINDING: 

 

The school superintendent received free services at her personal residence from the 

contractor who was selected for charter school remodeling jobs. This conduct may have 

violated TPC §36.08.   Refer to Appendix D for TPC §36.08. 

Per conversation with the school's contractor, auditors determined that he provided work 

at the superintendent's personal residence. He recalled instances in which his company 

had provided services for free or for a reduced cost. The charter school did provide 

auditors with a copy of a personal letter addressed from the superintendent to the 

contractor regarding payment for these services, along with a written statement from the 

superintendent regarding any services provided to her at no cost. See Exhibit D for a 

copy of the personal letter and Exhibit E, page 5-6, for the written statement regarding 

the services provided at no cost to the superintendent. 



Page 58 
January 10, 2012 
 
 
 

  

 

RESPONSE: 

 

In May of 2002, the WACS Superintendent was Dick Gibbs, former husband of 

Melody Chalkley (then Melody Gibbs).  The owner of a property to be leased by WACS 

identified Ricky Smith of RES Construction (“Smith”) as the contractor who would perform 

renovations on the building the owner was renting to the School.  See Exhibit 2.3.1 (Letter from 

Center Management Company, dated May 6, 2002).  Mr. Gibbs subsequently employed Smith to 

work on other WACS buildings and, in January of 2004, hired Smith to remove wallpaper, paint, 

and texture four interior rooms at his home during a time when Melody Gibbs was not living in 

the home.  There is evidence that Mr. Gibbs paid Smith $1,400 for that work. 

 

Mr. Gibbs’ resignation as Superintendent was requested by the School Board in January 2004; 

and Melody Gibbs was subsequently appointed to the CEO/Superintendent position.  See Exhibit 

2.3.2 (Letter from TEA dated May 7, 2004, approving the requested charter amendment  to 

eliminate the position of Superintendent and merge the former duties of the superintendent into 

the CEO position).  Melody Gibbs subsequently divorced Dick Gibbs and married 

John Chalkley, becoming Melody Chalkley.  Throughout this time period, Smith continued to 

perform construction projects for WACS, as Smith provided excellent work at reasonable prices.. 

In September 2006, the Chalkleys hired Smith to make repairs, install counters, resurface 

bathtubs and sinks, install carpet and paint the interior of their home. 

 

In mid-September of 2008, the Chalkleys asked Smith to estimate another job at their home: a 

concrete pour and the painting of one interior room.  Smith estimated the concrete pour to cost 

between $400–$500.  He did not give them an estimate for the interior painting, but the 

Chalkleys understood from their past experience with Smith that his interior painting charges 

would range from $200–$300 a room.  Smith told the Chalkleys that he would have the concrete 

contractor contact them.  Subsequently, a concrete contractor came to the Chalkley home and 

estimated the cost.  The Chalkleys agreed to his price.  On September 23, 2008, the concrete 
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contractor poured a 12 foot radius concrete pad in the backyard of their home and on that same 

day, Smith’s workmen arrived at the Chalkley home to paint the interior room.  A few days later, 

once the concrete dried, Smith’s workmen moved a portable gazebo in the Chalkelys' yard 

approximately twenty feet so that it would rest on the newly poured pad. They cleaned the debris 

resulting from the concrete pour and repainted the interior room, this time in the correct color. 

 

That same day the Chalkleys asked Smith to provide an invoice for his work.  Smith agreed and 

said that he had already “taken care of” the concrete contractor and that he would submit all 

work in one invoice.  Smith did not provide the promised invoice and in December, after 

receiving a call from the concrete supply company stating that they had not been paid by Smith, 

Melody Chalkley phoned Smith, told him of the contractor’s demand and again asked him to 

forward an invoice for his work.  Smith said that he had paid the contractor, that he would “take 

care of it” and that he would send an invoice to the Chalkleys.  In January of 2009, the Chalkleys 

received notice of a mechanic’s lien filed against their home by the concrete contractor.  The 

Chalkleys paid the concrete contractor and the lien was released in February of 2009. See 

Exhibit 2.3.4 (Withdrawal of Lien Affidavit – Original Contractor).  They again contacted Smith 

informing him of the lien against their home and their payment to the concrete supplier and once 

again requested an invoice.  Smith did not send an invoice and in April 2009, Melody Chalkley 

wrote a letter to Smith, reminding him that the concrete contractor had been paid, that the lien 

had been removed, and that he had not sent an invoice for his work. See Exhibit 2.3.5 (Letter to 

Ricky Smith dated April 21, 2009). 

 

Kurt Ohnesorge, as the Director of Buildings, was the WACS employee who repeatedly 

recommended Smith for School contracting work having worked closely with Smith since he 

first began contracting for WACS in 2002.  Three days after Mrs. Chalkley sent the letter to 

Smith in April 2009, WACS terminated the employment of Kurt Ohnesorge for verbal 

assignations and physical threats towards co-workers and for his refusal to follow policy and 

directives.  
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A month later, Mr. Ohnesorge filed a lawsuit claiming retaliation, accusing Melody Chalkley of 

terminating him for having revealed to the Texas Education Agency, the FBI, and other 

authorities that she had committed a variety of wrongs.  Melody Chalkley, however, had no 

reason to know or believe that Mr. Ohnesorge had visited these authorities, if he ever did.  

Mr. Ohnesorge’s lawsuit referred to and attached Melody Chalkley’s April 2009 letter to Smith.  

 

The record supports only one conclusion: that Melody and John Chalkley paid for the concrete 

work performed at their home in April of 2008 and that they attempted to pay Smith for his 

additional services.  The record also strongly suggests that Mr. Ohnesorge either conspired with 

Smith to claim otherwise or used Smith as an unwitting conspirator to further a vendetta against 

Melody Chalkley. 

 

WACS has researched and reviewed this Finding.  WACS concludes that Melody Chalkley paid 

for concrete work performed at her home in 2008 and that she made all necessary and reasonable 

attempts to pay for the remainder of the work that was performed by Ricky Smith of RES 

Construction.  WACS finds no evidence to support a conclusion that these events were in 

violation of TPC § 36.08, as alleged in the Report. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-4  

 

FINDING: 

 

Charter school employees were utilized to conduct personal business and perform 

personal services for the charter school’s superintendent.  This conduct may have 

violated TPC 39.02(a)(2). 
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During conversations with former charter school employees, auditors were informed of 

instances where the charter school superintendent arranged for her school employees to 

conduct personal business and perform work at her and her family’s 

residence(s).  Several former employees related personal experiences of instances in 

which the superintendent assigned them to run personal errands that did not relate to the 

school’s operations.  The following are specific instances: 

 

a.  Auditors were informed by a former charter school employee of instances in 

which he was sent to the superintendent’s home and to her daughter’s home to conduct 

home maintenance.  The former employee also stated that he ran personal errands for the 

superintendent during work hours. The superintendent told the auditors that the work 

was voluntary and performed after work hours.  However, auditors did find a receipt 

from Home Depot dated October 4, 2007 which included $171.18 worth of materials that 

were identified as having been purchased using the school’s Home Depot charge account 

by mistake. The purchase requisition indicates these items were “purchased on WACS 

Home Depot card by mistake for Melody will deduct from October 07 paycheck”.  

However, no documentary evidence was provided to auditors during their fieldwork to 

demonstrate this repayment.  Auditors further noted that the sales transaction was 

conducted by the charter school employee on Thursday, October 4, 2007 at 10:45 a.m. 

during school hours.  See Exhibit F for the specific transaction identified above. 

 

RESPONSE: 

 

In concluding that the Superintendent utilized WACS employees to perform personal services, 

the Report appears to rely solely upon statements taken from a former terminated employee, Kurt 

Ohnesorge. 

 

Mr. Ohnesorge was terminated by WACS for multiple reasons, including: 
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1. Not reporting that he had been arrested for Urinating in Public during school 

hours;  

2. Threatening to “kill” another employee; 

3. Abusing the School’s credit card;.  

4. Addressing a female employee as a “fucking bitch.”  

5. Threatening to “scrape the moles” from an employee’s face “with a razor.”  

6. Engaging in a “road rage” car accident while driving a School vehicle. 

 

See Exhibit 2.4.a.1 (Kurt Ohnesorge Termination Letter and Supporting Documentation).  

 

The Superintendent did not direct, request or have knowledge that Mr. Ohnesorge purchased 

supplies for repairs to her home; rather, Mr. Ohnesorge purchased the plumbing supplies in 

question on his own, absent any direction from School officials.  The record is clear that once the 

error was revealed, the amount of the charge was deducted from the Superintendent’s next 

paycheck, a fact which is also noted in Exhibit F to the Report. See Exhibit 2.4.a.2 (Melody 

Chalkley Payroll Deduction Form, dated October 16, 2007).  Additionally, Region XI ESC 

payroll records reflect that an amount of $171.18 was deducted from the salary of the 

Superintendent, Melody Chalkley.  See Exhibit 2.4.a.3 (Payroll Deduction Record).  Contrary to 

the Report’s Finding that “no documentary evidence was provided to auditors during their 

fieldwork to demonstrate this repayment,” the record demonstrates that the auditors were 

provided with this very documentation during their on-site visit. 

 

WACS has diligently researched and reviewed this Finding to conclude that Mr. Ohnesorge 

made unauthorized purchases using the School’s Home Depot credit card and, as a direct result 

of the controls and safe guards installed by the School, the School discovered those unauthorized 

purchases and made an immediate correction reimbursing the School’s account though a payroll 

deduction.  Thus, there is no evidence to support a conclusion that these events were in violation 

of TPC§ 39.02(a)(2) as alleged in the Report. 
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Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

b. This former charter school employee also informed auditors of an instance in 

which he conducted a property inspection at the superintendent’s condominium residence 

during work hours to document the condition of this property before it was placed for 

sale on the real estate market.  A copy of the inspection was secured by 

auditors.  Auditors questioned the superintendent about the inspection and whether any 

personal payment was rendered for this service, but she could not recall either of these 

events having taken place. 

 

RESPONSE: 

 

Mr. Ohnesorge’s step-father-in-law owned an inspection service, “A Closer Look Inspection 

Service.”  Mr. Ohnesorge knew that the Superintendent was purchasing a condominium and that 

she desired an inspection of the property.  He recommended that his step-father-in-law’s 

company perform the termite inspection and that Mr. Ohnesorge perform the property inspection.  

See Exhibit 2.4.b.1 (Wood Destroying Insect Report from A Closer Look Inspection Service).  

The Superintendent paid “A Closer Look Inspection Service” for the termite inspection and 

offered to pay Mr. Ohnesorge for the property inspection, but Mr. Ohnesorge refused, stating that 

the inspection was done as a favor to a friend.  

 

Mr. Ohnesorge performed the inspection on the early evening of November 9, 2005. See Exhibit 

2.4.b.2 (Exhibit A to Contract Concerning Property at 600 West Collins, Denton Texas). Mr. 

Ohnesorge was an exempt employee of WACS whose normal workday began at 6:30 AM and 

ended at 2:30 PM.  Mr. Ohnesorge was unable to locate the property at the agreed upon time of 

5:00 PM and phoned the Superintendent to request directions. See Exhibit 2.4.b.3 (WACS Invoice 

for Cingular Mobile Phone Service for Melody Chalkley, dated November 15, 2005).  WACS 
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also has witnesses to attest that the inspection occurred sometime after 5 pm on November 9, 

2005.  A fuel charge made by Mr. Ohnesorge on November 9, 2011 around 6:30 PM (discovered 

during research WACS conducted for this Finding) demonstrates that Mr. Ohnesorge purchased 

gas at a FINA station less than two miles from the condominium he inspected, and a review of 

street maps reveals that the gas purchase was from a location between the condominium and the 

most direct route to Mr. Ohnesorge’s home in Quinlan, Texas.  See Exhibit 2.4.b.4 (FINA Card 

Activity Summary, dated November 30, 2005).   

 

The Report erroneously claims that when interviewed by the auditors, the Superintendent could 

not recall the inspection event, as shown by Exhibit E to the Report (#6 on page 4), which sets 

forth the Superintendent’s recollection of the event in detail.  

 

WACS has diligently researched and reviewed this Finding to conclude that Mr. Ohnesorge 

offered to conduct an inspection of the condominium the Superintendent intended to purchase, 

conducted the inspection and that he did not conduct the inspection during work hours.  WACS 

also finds that the Superintendent attempted to pay Mr. Ohnesorge for the property inspection, 

but that Mr. Ohnesorge declined to accept payment for the inspection.  WACS finds no evidence 

to support a conclusion that a violation of TPC§ 39.02(a)(2) has occurred as alleged in the 

Report. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: 

 

c. The charter school superintendent used charter school employees to conduct an 

emergency flood clean-up at her personal residence during school hours. 

 

Per an interview of a current employee, auditors were informed that the superintendent 

directed all charter school maintenance employees to go to her personal residence 
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during a storm in the 2008-2009 school year. Employees were directed by the 

superintendent to remove furniture and carpet to prevent any flood damage to them.  

According to the statements provided to the auditors, employees did not sign out or take 

leave for conducting these personal services during a school day.  Consequently, auditors 

requested all leave forms for WACS maintenance personnel for the 2008-2009 school 

year.  Based on the review of these documents, it appears no leave was reported by the 

maintenance employees for their absence. 

 

RESPONSE: 

 

On June 11, 2009, the Dallas metroplex area experienced heavy rains with flooding throughout 

the area.  Around noon of that day, the Superintendent’s husband phoned her to say that their 

home was flooding and that he could not by himself move a heavy bed from the wall in order to 

evacuate water from the interior of the home.  While on the phone, the Superintendent saw Doyle 

Elkin, the School’s Purchasing Coordinator, and asked him to gather other employees at lunch to 

assist in moving the bed.  Mr. Elkin phoned Marty Henderson, the Maintenance Director, for 

assistance and asked Mr. Henderson to call upon Mike Martinez and Ryan Randle (non-exempt 

employees) who were at lunch to ask if they would sign out and meet him at the Chalkley home 

to help.   

Shortly thereafter, the assembled crew arrived at the home and assisted in moving the bed.  The 

bedroom was flooded with four inches of water, and Mr. Elkin decided that the carpet was 

ruined.  The crew then cut the carpet and removed it from the room.  This entire project took 

approximately 30 minutes. See Exhibit 2.4.c.1 (Affidavits of Marty Henderson, Doyle Elkin, and 

Michael Martinez). 

 

All employees involved volunteered to help the Chalkleys during an emergency, and did so 

during non-working hours.  See id.  No leave was reported by any of the volunteers, as WACS 

employees are not required to submit leave forms for short absences during parts of the day.  The 

two hourly non-exempt volunteers signed out; these forms were previously provided to the 
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auditors and are attached as an exhibit to this response.  See Exhibit 2.4.c.2 (WACS Corporate 

Staff Daily Sign-In/Sign-Out Sheet for the week of June 8, 2009).  The two exempt employees 

would not be required to sign out and did not sign out for this event.  

 

WACS has diligently researched and reviewed this Finding to reach the conclusion that the 

assistance provided on June 11, 2009 was entirely voluntary and in the School’s spirit of giving 

and volunteerism.  WACS finds no evidence to support a conclusion that a violation of 

TPC§ 39.02(a)(2) has occurred as alleged in the Report. 

 

According, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-5 

 

FINDING: 

  

The charter school's superintendent used charter school funds to pay personal expenses in 

violation of TEC §12.107(a)(2) and 19 TAC §100.1043.  This conduct may have also violated 

TPC §32.45.   

 

Per review of school financial records, auditors noted that there were several purchases 

utilizing charter school funds that may have been personal expenses for the superintendent. 

Auditors reviewed charter school expenditures and noted the following: 

 

a.  The charter school used school funds to pay for a sump pump rental and purchase 

that a former charter school employee said were used for flooding at the 

superintendent's personal residence. A former charter school employee stated that the 

superintendent instructed him to rent and then purchase a sump pump that was used at 

her personal residence to address flooding that was experienced during the 2006-2007 

school year.  Auditors found that check number 7331 included items listed in two 
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receipts from Home Depot dated April 16, 2007 in the amount of $99.00 and $168.00 

for a pump rental and purchase, respectively.  The purchase request forms for both of 

these expenditures indicated that the equipment was for flood prevention or flood 

control at the WACS Grapevine campus; however, the former charter school employee 

stated that the flooding at this campus was limited to floor carpet damage, which 

could not be addressed with the use of a sump pump, and further stated, based on his 

technical expertise, that this equipment could not serve its purpose at this campus 

location because of the layout of the terrain. However, auditors did not have the 

technical expertise in this area to validate his statement.  

 

RESPONSE: 

 

The Superintendent did not instruct a WACS employee to rent or purchase a sump pump or any 

other equipment.  WACS assumes that the “former charter school employee” who made these 

false allegations against the Superintendent is a former terminated employee, Kurt Ohnesorge.  

WACS finds no evidence to support his claim that the Superintendent instructed him to rent or 

purchase a sump pump or any other equipment for use at her home.  WACS finds no evidence to 

support his claim that the Superintendent used a School sump pump or any other School 

equipment at her personal residence.  In point of fact, the Superintendent owns and has utilized a 

Tsurumi Pump at her personal residence for several years prior to the year of this alleged event.  

See Exhibit 2.5.a.1 (Photo of Chalkley Tsurumi Pump). 

 

Indeed, the School’s records reflect that Mr. Ohnesorge purchased a sewage pump and PVC 

piping totaling $168.00 from Home Depot at 11:16 a.m. on April 16, 2007 by using the School’s 

Home Depot credit card.  A purchase requisition submitted by Mr. Ohnesorge stated that the 

purchase was to be used at the School’s Grapevine campus.  See Exhibit 2.5.a.2 (Purchase Order 

#7-701M-277 and Home Depot Receipt and Exchange, dated April 16, 2007).  These same 

records also reflect that Mr. Ohnesorge returned the sewage pump to Home Depot for a full 

refund that same day at 1:41 pm.  See id.  As Director of Facilities and Maintenance, the 
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purchase of a sump pump would have been an act within Mr. Ohnesorge’s job responsibilities 

and the amount was within his pre-approved budget for use the School’s Home Depot credit 

card.  At the time of the rental, WACS would have been inclined to trust the veracity of the 

requisition.  That Mr. Ohnesorge provided a statement to the auditors explaining that the 

Grapevine campus flooding was “limited to floor carpet damage” suggests that the legend on the 

purchase requisition (which he had prepared) was deceptive.  

 

The usual working hours for Mr. Ohnesorge, who was a salaried and exempt employee, were 

from 6:30 a.m. to 2:30 p.m.  At exactly 2:36 p.m. three days prior to his sewage pump purchase 

and return, Mr. Ohnesorge stopped at a Home Depot located on the freeway en route to his home 

and used the School’s credit card to rent a sump pump for $99.00.  Ohnesorge then returned the 

sump pump  to the same Home Depot the following Monday, April 16, 2007 at 8:23 a.m.  See 

Exhibit 2.5.a.3 (Purchase Order #7-701M-273 and Home Depot Receipt, dated April 13, 2007 

and Return Receipt, dated April 16, 2007).  The requisition submitted by Mr. Ohnesorge to 

justify the purchase states that the sump pump was to be used for “flood control” at the School’s 

Grapevine campus.  See id.  This purchase was also within Mr. Ohnesorge’s work 

responsibilities and his pre-approved budget for Home Depot credit card purchases.  As such, it 

did not require prior approval of an administrator.  Credit card purchases and requisitions were 

reconciled after Ohnesorge submitted the receipt for the purchase.  At the time of the purchase, 

WACS would have been inclined to trust the veracity of the requisition.  

 

Today, WACS is not inclined to believe the truthfulness of the requisitions prepared by Mr. 

Ohnesorge, as it can find no evidence of flooding or a need for “flood control” over the weekend 

in question at the Grapevine campus or at any other WACS location.  WACS found no evidence 

that Mr. Ohnesorge visited the Superintendent’s house over the weekend in question.  

Furthermore, the Home Depot where Mr. Ohnesorge purchased the sewage pump is not close to 

any WACS campus, nor is it close to the Superintendent’s home.  There is no evidence in 

historical weather reports of flooding or rain at or near the Superintendent’s residence prior to or 

during the weekend in question.  Notably, historic weather reports demonstrate an above average 
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rainfall at the location of Mr. Ohnesorge’s residence on Lake Tawakoni.  See Exhibit 2.5.a.4 

(Weather Underground Report for April 2007).  Mr. Ohnesorge was subsequently terminated by 

WACS, in part for his failure to follow School policies regarding credit card usage and 

purchasing procedures.  See Response to Section 02-4 of the Report (Exhibit 2.4.a.1 (Kurt 

Ohnesorge Termination Letter and Supporting Documentation)). 

 

WACS has conducted extensive research and record reviews to prepare a response to this 

Finding.  WACS finds no evidence to support a conclusion that the pump rental and purchase 

were personal expenses made on behalf of the Superintendent in violation of TEC § 12.107(a)(2) 

and 19 TAC § 100.1043, or any evidence to support a conclusion that this purchase was in 

violation of TPC § 32.45 as alleged in the Report.  

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: 

 

b.  Per interviews of a former charter school employee, a statement was made to auditors 

alleging that a propane tank was purchased on the school's Home Depot account for a 

barbeque gas grill that was used for the superintendent's son's house-warming that was 

allegedly held on October 25, 2008, at the house located on the Lewisville campus and 

leased to the superintendent's son. Auditors reviewed school records and identified a 

receipt dated October 14, 2008, for the exchange of a propane gas tank, and the 

purchase requisition was submitted by the superintendent. 

 

RESPONSE: 

 

WACS again assumes that Mr. Ohnesorge was the medium for these false charges. WACS has 

determined that a private party was held on October 25, 2008, which Mr. Ohnesorge did not 

attend.  WACS has further determined that several personal propane grills were used at that 
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party, that the Superintendent and her husband brought one of their grills to the party, and that no 

school-purchased propane tank was used at the party.  

Propane tanks are often purchased by the various WACS campuses and are used by the School 

for School functions. As to the above Finding, WACS has further determined that the propane 

tank refill in question was purchased on October 14, 2008 and was used to power a gas grill the 

very next day at a staff cookout and luncheon held for and at the corporate office.  

 

After thorough review and research, WACS found no evidence to support a conclusion that a 

propane tank was purchased or used in violation of TEC § 12.107(a)(2) and 19 TAC § 100.1043, 

or to support a conclusion that this purchase was in violation of TPC § 32.45 as alleged in the 

Report. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: 

 

c. Charter school funds were used to purchase a refrigerator for the superintendent’s 

condominium. 

 

A former charter school employee alleged that the superintendent purchased a 

refrigerator for her personal condominium with charter school funds. 

 

Per review of the charter school’s monthly automatic teller machine (ATM) transaction 

report, auditors found a refrigerator that was purchased.  The expense was recorded as a 

charter school expense and coded to the Denton campus.  The charter school paid 

$616.97 for a new refrigerator, but the invoice showed that that the equipment was 

shipped to the superintendent’s personal condominium.  Auditors also reviewed the 

school’s maintenance log and noted that the maintenance director was assigned a job 

request for picking up a refrigerator at the superintendent’s condominium and delivering 
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it to the WACS Denton school campus.  Refer to Exhibit G for the job request obtained 

from the charter school’s computer network. 

 

During an interview, the superintendent stated that she was unaware that the payment 

was made from the charter school’s account and stated that it was a mistake.  Auditors 

were told by the superintendent that she has a bank account with the same bank as the 

charter school and that the charter school’s ATM card was used in error.  She stated that 

she did not realize she had used the ATM card for the wrong bank account and that she 

would reimburse the charter school for these costs. See Exhibit H for invoice showing 

refrigerator purchased and delivered to the superintendent’s personal condominium. 

 

RESPONSE: 

 

On August 4, 2007, the Superintendent unintentionally used the School’s Independent Bank of 

Texas (IBT) ATM card rather than her personal IBT ATM card to purchase a used refrigerator 

for a personal rental property in Denton, Texas for $616.97.  These accounts had been previously 

confused by both the Bank and the card users because, except for the card numbers, the 

Superintendent’s personal IBT card was identical to the School’s IBT card.  WACS finds that the 

Superintendent, Melody Chalkley, subsequently ceased using her personal IBT ATM card and 

was unaware that the credit card charge had not been reversed as directed.  WACS was also not 

surprised to learn that it was Mr. Ohnesorge who had been directed to address and remedy this 

matter and who would thus have been aware that the charges to the School had not been 

removed.  

 

Neither refrigerator identified in this Finding was new.  Tenants moving into a rental property 

owned by Melody Chalkley reported that the refrigerator was not working, and Melody Chalkley 

purchased a small used refrigerator over the phone.  She used the wrong credit card to make the 

purchase.  The emergency purchase of a small working refrigerator replaced a much larger unit 
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that was still under warranty.  Melody Chalkley then donated the larger warranty protected 

refrigerator to WACS, where it was used at a WACS campus. 

 

Soon after the purchase, Melody Chalkley discovered and reported the ATM card error to the 

School’s Associate Director of Business.  Mr. Ohnesorge was provided with refrigerator to 

reverse the charges and to pick up the larger refrigerator that Melody Chalkley was donating to 

the School.  Mr. Ohnesorge did pick up the larger refrigerator, but did not reverse the credit card 

account as directed, a fact not realized by Melody Chalkley or WACS until the auditors 

questioned the transaction during their on-site visit.  The School has since corrected this matter.  

See Exhibit 2.5.c.1 (WACS Payroll Deduction Authorization from Melody Chalkley).  

 

As a direct result of this credit card incident, Melody Chalkley stopped using her personal IBT 

credit card.  See Exhibit 2.5.c.2 (Bank Statements of Melody Chalkley, dated October 13, 2006).  

 

WACS concludes that the refrigerator purchase made by the Superintendent on August 4, 2007 

with the School’s credit card was an error that has since been corrected.  There is no evidence 

supporting a conclusion that this purchase was in violation of TEC § 12.107(a)(2) and 19 TAC 

§ 100.1043, or to support a conclusion that this purchase was in violation of TPC § 32.45 as 

alleged in the Report. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

SECTION 02-6.a 

 

FINDING: 

 

The charter school entered into a series of transactions with the superintendent’s family 

members where the family members appear to have received preferential treatment.  The Report 

finds: 
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a. The charter school employs several of the superintendent’s family members including: 

her father as a CTE aide and vice president of the board, a daughter as CFO; her 

husband as a Public Relations director; a sister in law as a school principal; her son as a 

courier; another daughter as the superintendent’s administrative assistant; a niece as a 

CTE aide; her mother as a receptionist; and her brother as a consultant.  Refer to Exhibit 

I for all of the superintendent’s family members that are employed by the charter school.   

 

RESPONSE: 

 

The School objects to the implication throughout this Finding that the mere employment by the 

School of persons with a familial relationship to the Superintendent is an indication of 

wrongdoing, constitutes a material weakness in internal controls, or that the employment of 

family members imposes obligations upon a charter school beyond what would otherwise be 

required as part of the decision to hire an employee.  This approach wholly ignores the statutory 

exceptions to the nepotism rules applicable to successful charter schools, and imposes 

obligations on the School that are not supported by the law.  None of the laws the Report claims 

to have been violated by the School require familial employment relationships to be treated in a 

manner differently than other employment relationships.  The state law nepotism exceptions 

were born from the recognition that charter schools receive less funding than their sister public 

school districts and, as such, are not required to offer term contracts of employment as are the 

public school districts.  Consequently, charter schools often find it difficult to attract, compensate 

and maintain quality employees.  For such reasons, charter schools, especially in the first decade 

of their existence, have historically turned to friends, colleagues and relatives for assistance.  The 

Legislature recognized this reality and permitted successful charter schools to hire relatives.  19 

TAC § 100.1111(b).  WACS has met the satisfactory student performance standards required in 

19 TAC § 100.1111(b) for each year in question in this Report.  See Exhibit 2.6.a.1 (WACS AEIS 

Reports). 
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Not only has the School satisfied the state law annual disclosure requirements for family 

members employed by the School for each year such disclosure was required, but the Agency 

has reviewed and approved, as part of the School's charter renewal, the very employees and 

employee supervisory structure that it now calls into question in this Report. See Exhibit 2.6.a.2 

(Annual Governance Reporting Form for Open-Enrollment Charter Schools, 2009-

2011)(Disclosure not required for years prior to 2009-2010); Exhibit 2.6.a.3 (WACS 2005 

Charter Renewal Application).  As part of the charter renewal, the Agency specifically addressed 

nepotism and employment issues with WACS and required changes to the WACS organizational 

structure to ensure compliance. See Exhibit 2.6.a.4 (Letter dated February 27, 2006 from Maggie 

Baker, TEA Legal, to Melody Chalkley regarding administration supervisory structure and 

organizational chart; Letter dated May 8, 2007, approving WACS employment policies for 

hiring, evaluation and salary determination for WACS executive administrators; Letter dated 

May 10, 2007, from Melody Chalkley to Mary Perry regarding confirmation that WACS was in 

compliance with nepotism laws and employment; Letter dated May 22, 2007 from the 

Commissioner of Education approving charter renewal; Letter dated July 5, 2007 from Mary 

Perry, Director, Division of Charter Schools, approving the organizational chart; Letter dated 

September 11, 2007 from the Deputy Commissioner of Education, extending charter contract to 

July 31, 2015).  Based on these communications and assurances, and the subsequent charter 

renewal granted by the Agency, WACS has operated under the same organizational structure and 

employment policies since the charter renewal.  It is beyond perplexing that the Report now 

views these employment relationships and policies as a material weakness and in violation of the 

law, without any change in the law or in the WACS structure and policies since the Agency 

granted its approval.  

 

FINDING: 

 

i.  The charter school’s hiring practices contain a material weakness in internal control 

because the charter school did not properly authorize, approve and document all 
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changes in employment (additions and terminations), salary and wage rates and 

payroll deductions…  

 

RESPONSE: 

 

The Report states that the School “did not properly authorize, approve, and document all 

changes in employment (additions and terminations), salary and wage rates, and payroll 

deductions.”  The Report does not state what changes in employment, salary and wage rates, and 

payroll deductions were not properly documented or authorized, nor does the Report provide any 

guidance as to the employee or the year or the circumstance that was not properly authorized or 

documented.  Without any specific evidence or indication by the Report of what was not 

conducted properly, WACS is unable to respond to such vague and general conclusions, much 

less correct any procedures or practices that the Report alleges to be improper.  Similarly, the 

Report does not indicate what payroll deductions were not properly approved or documented.  

Since 2005, payroll matters, including payroll deductions, have been processed by Region XI 

ESC, an independent third party business and financial processor.  Region XI ESC processed 

deductions pursuant to the submission of a deduction authorization form required by the School 

prior to any payroll deduction. See Exhibit 2.6.a.5 (WACS Deduction Authorization Form). 

Moreover, WACS payroll records are audited each year by an independent auditor and, for each 

year in question in this Report, there have been no deficiencies or weaknesses found in the 

School’s payroll practices.  

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING:  

 

i. …the positions held by the superintendent’s family did not go through the charter 

school’s normal hiring practice of posting the job notice, collecting applications, and 
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selecting the best qualified candidate in accordance with WACS 2008-2009 HR Manual 

and FASRG 1.5.4.7.  

 

This Finding is entirely incorrect.  First, the Report errs in its Exhibit J, claiming it “contain[s] 

the applicable section from the WACS Human Resource Policy and Procedures Manual.”  

Exhibit J, however, is a WACS Manual from 2008–2009 that provides instruction to campus 

principals of the procedures for searching for and recommending candidates for hire to the 

WACS Human Resources Department.  This manual was never used and never intended for use 

as a hiring manual for WACS generally, much less for central administration (corporate) 

employees.  All of the employees in question in 2-6.a were corporate hires, not campus hires.  

Thus, the 2008–2009 Manual is not authority and has no application to this Finding. 

 

WACS does not have a "normal hiring practice of posting the job notice, collecting applications 

and selecting the best qualified candidate” as the Report incorrectly claims. Such a practice is 

not required by any law or regulation applicable to charter schools. Rather, WACS has a long-

standing history and culture of promoting from within the School and hiring employees who 

have a familiarity with the School and its student population.  This is evidenced by the WACS 

Administrative Leadership Academy, an internship program designed to cultivate leadership 

opportunities and professional development in WACS employees so they may grow in their 

careers within the WACS organization.  See Exhibit 2.6.a.6 (Agenda and Minutes of the WACS 

Board, dated April 18, 2006, approving the WACS Education Leadership Intern Program).  This 

culture of internal promotion is also evidenced by the sheer number of employees who have been 

selected for positions without WACS posting a job notice or considering candidates beyond 

those already employed by the School. See Exhibit 2.6.a.7 (Spreadsheet of WACS of WACS 

Corporate Employees for School Years 2007-2012 indicating positions sought through external 

posting of job position).  For example, within the past five years, only eight central 

administration (corporate) employees have been hired through posting a job notice and 

conducting a candidate search, despite approximately forty-three (43) new central administration 

(corporate) employees hired during the past five years.  Thus, a job posting and external 
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candidate search is certainly not a “normal hiring practice” of the School. See id. The Report is 

simply wrong in its claim that any familial employees received “preferential treatment” in the 

hiring process, as the familial employees were hired in the same manner as most of the 

employees at WACS. 

 

Lastly, the Report relies on FASRG 1.5.4.7 as authority to support this Finding.  However, 

FASRG 1.5.4.7 does not address hiring practices or employment decisions. Moreover, there is no 

law or regulation applicable to charter schools requiring a school to post a job notice and conduct 

an external candidate search.  Thus, the Report does not provide adequate legal authority to 

support a Finding that the School’s hiring practices are in violation of the law. 

  

For these reasons, WACS requests that this Finding be removed from the Report. 

 

FINDING: 

 

ii.  The charter school holder breached its fiduciary duty to use its state funding for the 

benefit of students. TEC 12.107(a)(2).  The charter school failed to ensure that it 

obtained the most qualified candidate for the positions held by the superintendent’s 

family members because it engaged in self-dealing by restricting its candidate pool to 

members of the superintendent’s family. 

 

RESPONSE: 

 

TEC § 12.107(a)(2) provides that state funds are “held in trust by the charter holder for the 

benefit of the students of the open-enrollment charter school.”  The Report claims that the 

WACS Board breached this trust by failing “to ensure that it obtained the most qualified 

candidate for the positions held by the superintendent's family members.”  This is apt example of 

how the Report effectively nullifies 19 TAC § 100.1111(b) by imposing additional obligations 

on a charter school to justify the hiring of family members instead of the appropriate approach, 
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which is to recognize and analyze how 19 TAC § 100.1111(b) interacts with the other laws 

applicable to charter schools. 

 

The Report does not purport that the family members of the Superintendent selected for 

employment (which is entirely permissible under the law) did not benefit the students or 

somehow resulted in a disadvantage to the students or the operation of the School.  The Report 

does not provide evidence to demonstrate that the employees in question are not the most 

qualified candidates, nor any evidence that the employees in question lack appropriate 

qualifications or were otherwise not suited for their positions.  Rather, the Report imposes an 

obligation under TEC 12.107(a)(2) that has no legal basis, requiring a board of directors of a 

charter school to find the “most qualified candidate” beyond candidates that are familiar and 

experienced at the School and beyond these candidates the Board believes are qualified and 

suitable for the position.  By this rationale, every time a charter school has hired a teacher or 

principal or any employee that was not the “most qualified” (it is unclear by what standard), the 

Board members have breached their fiduciary duty as trustees.  Such reasoning is not only well 

beyond any reasonable interpretation of TEC 12.107(a)(2), it in effect creates the requirement 

that a charter school board conduct an external candidate search for each and every employee at 

the School in order for the Board to fulfill its fiduciary duty.  Also by this rationale, it would no 

longer be sufficient for a school to satisfy the student performance standards required in 19 TAC 

§ 100.1111(b), but rather the school board must first demonstrate that these candidates are the 

“most qualified” (in accordance with some undefined standard of what constitutes the “most 

qualified” candidate), thereby modifying 19 TAC § 100.1111(b) to be contingent upon a 

condition precedent.  Such a requirement would be in direct contradiction with the plain 

language of 19 TAC § 100.1111(b).   

 

It is entirely lawful for a school to hire from within the ranks of current employees as many do, 

and it is entirely lawful and appropriate for a school to consider current successful employment 

as an enhancement to a candidate’s suitability. Indeed, so long as a School has satisfied the 

requirements of 19 TAC § 100.1111(b), a charter school is free to hire whomever it believes is 
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the appropriate candidate, so long as it does not involve discrimination or any violation under the 

laws applicable to Texas open-enrollment charter school hiring decisions, such as Section 504 of 

the Rehabilitation Act of 1973, the Americans with Disability Act, or the Texas Human 

Resources Act. 

 

The Report claims that because the Board did not require the School to conduct an unrestricted 

search for candidates for the positions held by family members related to the Superintendent, the 

Board has engaged in self-dealing.  The mere fact that a familial relationship exists (particularly 

here, where it is statutorily permissible by 19 TAC § 100.1111(b)) does not constitute self-

dealing, nor does it prohibit a trustee from engaging in the transaction.  For a breach of duty to 

occur, some evidence must be asserted that an unfair advantage was provided to the trustee to the 

detriment of the beneficiary.  See, e.g., InterFirst Bank Dallas, N.A. v. Risser, 739 S.W.2d 882 

(Tex. Civ. App. B Texarkana 1987); see also Humane Society of Austin and Travis County v. 

Austin National Bank, 531 S.W.2d 574 (Tex. 1975).  Here, the Report does not provide any 

evidence to support an assertion that the hiring of the employees in question resulted in some 

detriment to the School.  The law of trustees requires more than mere speculation that more 

“qualified” candidates might have been available to conclude a breach of fiduciary duty has 

occurred. 

 

Lastly, the employees in question were the “most qualified” candidates for their positions.  What 

constitutes “most qualified” can mean a variety of attributes and is a decision to be made by the 

Board or by those administrators to whom authority has been delegated by the Board. The 

employees in question were highly qualified based not only on their own qualifications and 

background, but also because each possessed the experience and knowledge about WACS, its 

mission, programs, and the WACS student population necessary to be successful in the position.  

Each employee is discussed below: 

 

1. Wayne Gillespie is a founding Board member.  The qualification requirements for a 

CATE/CP Aide under Section 1119 of Title 1, Part A of the No Child Left Behind 
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Act of 2001, 20 U.S.C. §§ 6301-7941 (2006) (“NCLB”) is a high school diploma.  

Mr. Gillespie qualifies as “highly qualified” as he holds a high school diploma, has 

specialized training from SMU School of Business, and has been an employer for 

over 40 years.  Mr. Gillespie began using his experience as a community business 

leader to volunteer assisting WACS students prior to the issuance of the School’s 

charter.  At the time Mr. Gillespie was hired, WACS also employed three other CTE 

aids, none of which had the business experience and in-depth knowledge of the 

School, its students and its mission as did Mr. Gillespie. 

 

2. Jacqueline Deen is the Executive Director.  She was a founding team member and 

has been with the School since inception. She has over 15 years of experience with 

the School, including its history, mission and programs.  Her employment as 

Executive Director and her qualifications were disclosed to the Agency as part of the 

charter renewal.  See Exhibit 2.6.a.3 (WACS 2005 Renewal Application). 

 

3. John Chalkley is no longer employed by the School.  He retired prior to the receipt 

of this Report and, thus, the Report incorrectly included him on Exhibit I.  Mr. 

Chalkley’s employment with the School and his qualifications were disclosed to the 

Agency as part of the charter renewal.  See Exhibit 2.6.a.3 (WACS 2005 Renewal 

Application). 

 

4. Paulette Gillespie is no longer employed by the School.  She was last employed in 

August 2009 prior to the initiation of this Report. She was one of the School’s 

founding employees and had over 15 years experience with the School and its 

programs. She volunteered at the private school prior to the School receiving its 

charter and then served as a Registrar Program Specialist/Campus Manager/Principal. 

Her qualifications were disclosed to the Agency as part of the charter renewal.  See 

Exhibit 2.6.a.3 (WACS 2005 Renewal Application). 
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5. Jeffrey M. Kenney was a student at the School and, upon graduation, began work at 

the School.  As one of its first enrolled students, he has over 15 years experience with 

the School and its programs.  Moreover, Mr. Kenney is an example of a common 

practice at WACS to hire students who are in need of employment after graduation.  

Other examples of such employment include Casey Ward, who was a WACS 

graduate hired as an Attendance Clerk for the Grapevine Campus for School Year 

2006-2007, and Cynthia Carreon, a WACS graduate first hired as an Attendance 

Clerk and then as an Instructional Aide in 2010.   

  

6. Joy Kenney is no longer employed by the School. She was the founder of the 

School’s Courage program, and is a former student of the School.  She holds a high 

school diploma, college hours in counseling, drug treatment, and has received training 

in charter school law and policy. Subsequent to the issuance of this Report, Ms. 

Kenney resigned from her employment with WACS. 

 

7. Sandra Kay Gillespie is not Melody Chalkley’s mother; she is her mother-in-law.  

She was hired based on the recommendation of Lisa Ehrke and Marsha Weatherby, 

unrelated parties who recommended she be hired after she served as a temporary 

employee during a personnel shortage.  She works as an office assistant in (corporate) 

central administration as needed and is qualified for the position as she was a business 

office assistant for over 20 years at a corporate entity and has co-owned a business for 

over 25 years.  

 

8. Jacqueline Kirby is no longer employed by the School.  She was last employed by 

the School in January 2007.  She was hired by the School in 2007 to create the 

School's Reading and Dyslexia Program and was responsible for training and 

implementing the program on WACS campuses. Once this project was completed, 

she was no longer employed by the School.  She was highly qualified for this position 

as she was trained by the Texas Scottish Rite Hospital for Children, one of the most 
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widely accepted dyslexia programs in the country and she also is trained in Read 

Right and Reading Horizons.  

 

9. Shannon Gillespie is no longer employed by the School.  She was hired as a CATE 

Aide and exceeded the qualification requirements for a CATE aide under Section 

1119 of Title 1, Part A of NCLB.  Ms. Gillespie held a high school diploma and was 

enrolled at Dallas Baptist University seeking her bachelor degree in education at the 

time of her employment as a CATE aide.  

 

10.  Richard Gillespie is no longer employed by the School and has not been an 

employee since 2005. He was a founding employee before the School received the 

charter and then worked as an employee of the School until 2005. Richard Gillespie 

became a consultant to the School at various times during 2006-2009.  As the Report 

recognizes, he was a vendor/consultant (Exhibit I) during the time questioned by the 

Report. Thus, he should not be included in this section regarding employment 

decisions.  His consultancy is discussed in the School’s response to Section 02-6.d of 

the Report.   

 

Accordingly, WACS requests that this Finding be removed from the Report. 

 

FINDING: 

 

iii. The charter holder board members breached their duty to act in the best interests of 

the non-profit corporation. Texas Business Organizations Code (TBOC) TBOC 

§22.221.  Refer to Appendix I for TBOC §22.221. The corporate board members 

failed to ensure that the corporation obtained the most qualified candidates for the 

positions held by the superintendent’s family members because they allowed the 

superintendent to restrict the pool of candidate pool to members of her family. 
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RESPONSE: 

 

Authority to investigate and allege statutory violations and breaches of duty by a nonprofit 

organization under the Texas Business Organization Code (TBOC) lies solely and 

unquestionably with the Texas Attorney General.  See Tex. Const. art. IV, §§ 22, 25; Tex. Prop. 

Code § 123.002; see also, e.g., TBOC §§ 12.151, 12.153.  Moreover, TEC § 7.002(b) provides 

that the Texas Education Agency’s authority is to carry out only the educational functions 

specifically delegated under TEC §§ 7.021, 7.055 or another provision of the TEC.  We find no 

provision in the TEC giving the Agency or its auditors the authority to interpret the TBOC or to 

otherwise encroach upon the authority of the Attorney General to investigate a breach of duty by 

a corporation.  A state agency exceeds its statutory when the rule or statute it seeks to enforce in 

not in harmony with the general objectives of that provision.  Gerst v. Oak Cliff Savings & Loan 

Ass’n, 432 S.W.2d 702, 706 (Tex. 1968). Thus, it is the position of WACS that interpretation of 

the TBOC and/or investigation of a breach of fiduciary duty of a corporation is clearly and 

exclusively delegated to the Attorney General by the Texas Constitution and statutes, and is 

therefore not an educational function subject to review by the Commissioner.  On this basis 

alone, this Finding should be removed. 

 

Notwithstanding the foregoing, the WACS Board members have not violated any fiduciary duty 

owed to the corporation.  TBOC § 22.221 does not require a director to “ensure that the 

corporation obtained the most qualified candidate” for an employment position.  Rather, the 

fiduciary duty under TBOC § 22.221 requires a director to carry out the duty in good faith, with 

ordinary care and use reasonable and unbiased judgment to determine that a decision is in the 

best interest of the corporation.  The Report attempts to impose an obligation on the decision-

making process of directors that is not supported in the law of fiduciary duties of directors.  

Directors are required to act in good faith and exercise reasonable care, but the fiduciary duty 

under TBOC § 22.221 imposes no higher or greater obligations.  Directors are not required to 

make the “best” decision; rather, absent a showing of fraud or an ultra vires act, a director will 

not be found to have breached his fiduciary duty even if that decision is poor, in error or is 
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negligent. See, e.g., FDIC v. Schreiner, 892 F. Supp. 69, 881-82 (W.D. Tex. 1995); FDIC 

v. Brown, 812 F. Supp. 722 (S.D. Tex. 1992); Gearhart Industries, Inc. v. Smith 

International, Inc., 741 F. 2d 707 (5th Cir. 1984).  Here, the Report provides no evidence that the 

WACS Board engaged in fraud or an ultra vires act, nor that their determination regarding the 

employment decisions of the School were unreasonable or in bad faith.   

 

For these reasons, WACS requests that this Finding be removed from the Report. 

 

FINDING:  

 

iv.  The non-profit corporation may have allowed part of its net earnings to inure to the 

benefit of the superintendent/board member and her family in violation of IRS 

501(c)(3). The charter school preferentially hired several of the superintendent’s 

family members.  Because the family members were not subject to the normal hiring 

process, they may be receiving compensation in excess of the fair market value of 

their services. 

 

RESPONSE: 

 

The Report’s attempt to enforce federal law and to speculate as to the expected reaction of the 

Internal Revenue Service (IRS) regarding a transaction regulated by the Internal Revenue Code 

(IRC),is a flagrant usurpation of federal jurisdiction. Regulation and enforcement of the IRC is 

solely within the purview of the IRS.  Only the IRS is statutorily authorized to regulate private 

benefit from § 501 of Title 26 of the United States Code (26 U.S.C. § 501) and its prohibition on 

qualification for exemption if net earnings of an exempt entity inures to the benefit of a private 

individual.  From this initial prohibition, and or decades the IRS has actively engaged in 

interpreting and expanding this regulation dealing with private benefit and inurement. See, e.g., 

IRS General Counsel Memorandum 38459, July 31, 1980, and IRS General Counsel 

Memorandum 39862, December 2, 1991.  With the enactment of IRC § 4958 and the excess 
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benefit transaction regulations (26 C.F.R. § 53.4958), the IRS has exponentially expanded its 

regulatory authority in the area of private benefit.  Where Congress has enacted express statutes 

authorizing federal regulation of a subject matter, only federal agencies authorized with such 

power may enforce the regulations.  Any interference with the methods by which a federal law 

was intended to be enforced is impermissible and violates the supremacy clause.  See U.S. 

Const., art. VI, cl. 2.; see also, Gade v. National Solid Wastes Management Association, 505 

U.S. 88 (1992); International Paper Co. v. Ouellette, 479 U.S. 481 (1987); 26 U.S.C. §§ 7801, 

7803.  Thus, given the express statutory authority of the IRS to enforce federal rules on private 

benefit, coupled with the IRS’s expansive regulatory activism, any attempt by the Agency to 

regulate federal rules exceeds permissible constitutional limits and infringes upon the authority 

of the IRS to enforce such rules. 

 

Moreover, the interpretation and enforcement of IRS regulations is beyond the scope of the 

authority of the Agency.  TEC § 7.002(b) provides that the Agency shall have the authority to 

carry out only those educational functions that have been specifically delegated under § 7.021 as 

limited by §§ 7.028, 7.055, or other TEC provisions. We find no provision under these sections 

or the TEC as a whole that gives the Agency authority to interpret the IRC.  Furthermore, if any 

such authority were given to a state agency to investigate federal rules applicable to nonprofit 

corporations, such authority would reside with the Attorney General, as the Attorney General has 

statutory authority to investigate charities that operate as nonprofit corporations.  See WACS 

Response to Section 02-6.a (iii) of the Report. 

 

Additionally, this Finding should be removed because it is based solely upon speculation.  The 

Report offers no evidence to support a claim that that the familial employees in question “may be 

receiving compensation in excess of the fair market value of their services” or that the 

salaries/wages of the employees in question are unreasonable.  The record demonstrates that the 

salary and wages paid to the familial employees in question were determined in the same manner 

as other WACS employees and were comparable to the salaries and wages paid to other WACS 

employees in a similar position.  See Exhibit 2.6.a.8 (Comparison of Salaries and Wages of 
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Employees in Question to Other Employees in Similar Positions).  Thus, any claim that the 

employees in question in Section 02-6.a of the Report have received excessive compensation is 

entirely unsupported by the record. 

 

Accordingly, WACS requests that this Finding be removed from the Report. 

  

FINDING: 

 

v. The charter school did not demonstrate that it maintained adequate controls for 

enforcing its conflict of interest policy for interested party transactions identified in 

this report.  Refer to Exhibit B for WACS conflict of interest guidelines as included in 

the charter school’s 2006-2007 employee handbook. 

 

RESPONSE: 

 

The Report does not cite any law or rule to support this Finding.  Neither FASRG generally, nor 

Module 10 or 11 of the Special Supplement for Charter Schools, address controls regarding 

conflicts of interest in the employment of related parties.  The Report cites Exhibit B (the 

WACS’ conflict of interest guidelines in the School’s employee handbook from 2006-2007) to 

support this Finding; Exhibit B, however, refers to conflicts of interest in business dealings by 

and between WACS employees and is a general statement contained in an employee handbook, 

it does not concern the hiring of employees and thus is not applicable to this Section 02-6.a of 

the Report.  

 

Moreover, as set forth above, the School contends that it has implemented adequate controls for 

monitoring conflicts of interest in the selection and supervision of employees, as evidenced by its 

employment policies and organizational supervisory structure, the same policies and 

organizational structure that was reviewed and approved by the Agency as part of the charter 

renewal. See Exhibit 2.6.a.3 (WACS 2005 Charter Renewal Application). 
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Accordingly, and for the reasons set forth above, WACS requests that this Finding be removed 

from the Report. 

 

FINDING: 

 

vi.  The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC 100.1047. Refer to Appendix K. 

 

RESPONSE: 

 

19 TAC § 100.1047(f) states the charter holder must “discretely and clearly” record in the 

“accounting, auditing, budgeting, reporting, and recordkeeping systems for the management and 

operation of the charter school” certain related party transactions, including “financial 

transactions between the charter school and an officer or employee of the charter holder or 

charter school.”  The Report does not specify how WACS has not complied with this 

requirement.  19 TAC § 100.1047(f) does not specify the manner in which the hiring of familial 

employees should be “discretely and clearly” recorded.  Neither FASRG, nor the Special 

Supplement-Charter Schools (Module 10 or Module 11), nor FASB Statement No. 57 prescribes 

an accounting treatment for the employment of familial employees.   

 

WACS contends that it has complied with 19 TAC § 100.1047(f), as WACS maintains for each 

employment in question in the Report, a personnel file and an at-will salary agreement with the 

employee.  The familial employments have been disclosed as required by law.  See Exhibit 

2.6.a.2 (Annual Governance Reporting Form for Open-Enrollment Charter Schools, 2009-

2011)(Disclosure not required for years prior to 2009-2010); see also Exhibit 2.6.a.3 (WACS 

2005 Charter Renewal Application). 
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Accordingly, this Finding should be removed from the Report or at a minimum amended to 

specify how the School has not satisfied the requirements of 19 TAC § 100.1047(f) in order to 

permit the School an opportunity to respond. 

 

SECTION 02-6.b 

 

FINDING: 

 

b. The charter school leased a personal residence at below market value to the charter 

school superintendent's son. The charter school issued municipal bonds to purchase the 

property with the intention of leveling the property in order to build a parking lot for the 

charter school. Instead, the charter school paid $29,456.00 to renovate the home during 

August 2008 and then leased it to the superintendent's son in October 2008.  The lease is 

below fair market value. 

 

The superintendent stated that her son was offered a lease to occupy the vacant home in 

exchange for providing security services to the Lewisville school campus and the house 

because the charter school had experienced problems with transients trespassing into the 

vacant house. However, if the charter school had followed its original plan to demolish 

the structure to provide parking, there would have been no need to renovate the property 

and hire special security services for that property. In addition, after the son occupied the 

home, the charter school paid for the installation of a security alarm system for the 

house, and the charter school pays for this ongoing service. The Lewisville school 

campus has no security alarm. 

 

The charter school did not engage in a good faith search for an independent person who 

could provide the types of services the charter school was seeking. Instead, the charter 

school preferentially selected the superintendent's son to receive this benefit. The 

superintendent stated that it would have been difficult to rent this property to someone 
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else whom she could trust and who would live in such close proximity to WACS' 

Lewisville school campus and student traffic. 

 

Auditors requested that the charter school provide documentary evidence of any market 

rate assessments conducted for determining the lease rental fee and were provided with a 

signed typewritten statement prepared by a commercial real estate agent and another 

statement issued to the WACS superintendent from a WACS employee.  Both of these 

statements were dated October 5, 2009, and provided as a response to the auditors' 

inquiries regarding any assessments.  Refer to Exhibit K for copy of statements provided.  

No documentary evidence was provided to demonstrate that the charter school 

appropriately reported any income to the IRS that was earned by the son as part of this 

arrangement. 

 

Auditors also noted that the lease was presented to the charter school board for 

approval; however, upon reviewing the charter school board meeting minutes, auditors 

found that both Wayne Gillespie, Board Vice-President, and Melody Chalkley, 

Superintendent/Board President, failed to file an affidavit disclosing their conflict and 

failed to abstain from the related deliberations.  Instead, these two board members voted 

to approve the lease despite being related to the lessor.  Wayne Gillespie is the lessor's 

grandfather and Melody Chalkley is his mother. Refer to Exhibit L, page 4 for related 

board minutes. 
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RESPONSE: 

 

The Report is erroneous in its conclusion that the School “issued municipal bonds to 

purchase the property with the intention of leveling the property in order to build a parking lot 

for the charter school.” 

 

WACS did not issue municipal bonds in order to level the property to build a parking lot.  The 

Report misrepresents the timeline related to the issuance of the municipal bonds.  In May of 

2007, WACS purchased 3.4 acres of property that included a main building, an office building 

and a house.  See Exhibit 2.6.b.1 (Letter Acknowledging Executed Contract of Sale for the 

Purchase of 341 and 351 Bennett Lane, dated March 28, 2007).  The house included with this 

purchase is the rental house referenced in this Finding.  The School’s Board first approved a 

lease of the house on September 30, 2008, to be effective October 1, 2008.  See Exhibit 2.6.b.2 

(Agenda and Minutes of the WACS Board, dated September 30, 2008, and Exhibit 2.6.b.3, 

Residential Lease Agreement, effective October 1, 2008, between Winfree Academy Charter 

Schools and Matthew Kenney).  The municipal bonds mentioned in the Report were not issued 

until February of 2009, nearly two years after the property had been purchased.  These bonds 

were utilized in part to refinance the property, not to purchase it.  See Exhibit 2-6.b.4 (Official 

Statement, La Vernia Higher Education Finance Corporation (Winfree Academy Charter 

School) on the Education Revenue Bonds, Series 2009, dated February 3, 2009). 

 

The Report is also incorrect in concluding that WACS issued municipal bonds with the intention 

of leveling the house and building a parking lot.  Perhaps the auditors came to this erroneous 

conclusion as the result of a statement in the appraisal dated April 20, 2007, which had been 

ordered by the Independent Bank of Texas preliminary to the refinancing.  The appraisal stated 

“We have also assumed that the existing brick veneer residence located at 351 Bennett Lane will 

be razed to allow future expansion of the existing parking facilities . . . .”  See Exhibit 2.6.b.5 

(Self-Contained Appraisal of Winfree Academy Charter School dated April 20, 2007).  
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But, as clearly described in the 2007 appraisal, the razing of the “residence” was a mere 

assumption of the appraiser.  Importantly, the 3,000-page Bond proposal makes no reference to 

the razing of a building.  Moreover, by the time of the refinancing, there was no need for 

additional parking at the campus.  At the time WACS purchased the property, the Lewisville 

campus had peaked in enrollment at 426 students.  By the start of the 2007–2008 school year, 

enrollment plummeted to 346 students and declined further to 320 students in 2008–2009.  See 

Exhibit 2.6.b.6 (Winfree Academy Charter Schools Lewisville Campus Peak Enrollment Chart).  

Based on this declining enrollment trend, the number of parking spaces existing at the time of the 

refinancing amply accommodated all of the campus parking needs.  

 

The Report is erroneous in its conclusion that the School “leased a personal residence at 

below market value.” 

 

The lease was not a marketable “personal residence” lease as the Report implies.  Not with the 

Report are the terms of the lease agreement, which provides in relevant part: 

 

While tenant occupies landlord’s premises, tenant agrees to perform certain duties, as 

agreed upon between landlord and tenant.  These duties are to be performed by tenant 

while tenant is on the premises.  Tenant agrees to notify landlord if tenant will be off 

premises for a time period exceeding 24 hours.  These duties will included, but not be 

limited to, reporting suspicious activity, reporting vandalism, and notification to landlord 

of any circumstances relating to property or structures mandating immediate attention by 

landlord.  Landlord and tenant agree that tenant’s compensation for the execution of these 

duties is reflected in the monthly rental.  Furthermore, landlord agrees not to impose 

duties that would be unreasonable or beyond the ability of the tenant.   

 

See Exhibit 2.6.b.3 (Residential Lease Agreement, effective October 1, 2008, between Winfree 

Academy Charter Schools and Matthew Kenney); see also Exhibit 2.6.b.18 (Residential Lease 
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Agreement, effective October 25, 2011, between Winfree Academy Charter Schools and Matthew 

Kenney).  In summary, the expectation of the School is for the tenant to act as an on-site “set of 

eyes,” as the premises have experienced multiple incidents of vandalism and theft.  See Exhibit 

2.6.b.15 (Incident Reports from the Lewisville Police Department and Local News Reports). 

Thus, these very special and extraordinary conditions imposed upon the lessee of this property 

are alone sufficient to decry the notion that this arrangement can or should be compared to other 

residential leases to conclude that the property in question had been leased “below market 

value.”  Moreover, notwithstanding the responsibilities imposed on the lessee, the monthly lease 

payment obligation required of Mr. Kenney was set at what was then market value. 

 

In July of 2008, three months prior to the effective date of the lease agreement, Doyle Elkin, 

Director of Infrastructure for WACS, determined the market price for the lease.  While Mr. Elkin 

was not able to locate his research, he did provide the auditors with a letter dated October 5th, 

2009, stating that a rental value assessment for the property had been performed by Charles 

Austin of REMAX Realtors, a professional realtor who was unknown to the School or Doyle 

Elkin.  See Exhibit 2.6.b.7 (Letter dated October 5, 2009 from Doyle Elkin to Melody Chalkley 

regarding Lewisville House Rental Rate).  Mr. Austin’s rental study established a fair market 

value for the house at between $500–$700.  Id.  Mr. Austin’s study did not consider the security 

watch and caretaker services that were to be required of the lessee.  Id.  WACS also provided to 

the auditors and resubmits with this Response a letter of assurance from Michael Spain, a 

commercial realtor who had been a business associate of Charles Austin, attesting to his 

assessment of fair market value for the property to have ranged from $400–$500, See Exhibit 

2.6.b.8 (Letter dated October 5, 2009 from Michal Spain of Bradford Commercial Real Estate 

Services).  

 

The WACS Board recently reconsidered the lease and sought current rental rate studies of the 

property.  See Exhibit 2.6.b.9 (Minutes of the WACS Board of Directors, dated October 25, 

2011).  At the Board’s direction, the School sought to obtain three studies of independent realty 

professionals.  Two studies contained a more recent market analysis, taking into consideration 
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the current market of higher rental values than experienced for some time, and determined a 

potential market value ranging from $750–$900, while the third appraiser declined to provide 

any appraisal based on the “atypical” location and that the value of the property “would only be a 

guess.”  See Exhibit 2.6.b.10 (Letter dated October 14, 2011, to Winfree Academy from Roger 

Thedford of Re/Max DFW Associates); Exhibit 2.6.b.11 (Single Family Comparable Rent 

Schedule dated October 6, 2011).  Notably, the third appraiser noted in his communications 

about the property states that it “should be near the low-end of the range of rentals in Lewisville 

for houses in this size and age range.”  See Exhibit 2.6.b.12 (E-mail communications between 

Deirdre Staples, Chief of Staff and Roger Thedford, regarding an appraisal by Scott Wilson from 

Wilson Group Appraisals, dated Monday, October 17, 2011). 

 

One rental study highlights in particular the extreme difficulty of valuing the property, noting 

that it did so despite finding that “[t]he home is in major deterioration, with virtually no updating 

since it was built and the present condition makes it virtually unmarketable.”  See Exhibit 

2.6.b.10 (Letter dated October 14, 2011, to Winfree Academy from Roger Thedford of Re/Max 

DFW Associates).  Moreover, none of the rental studies considered the special obligations 

imposed on the lessee that the School requires of the occupier of this property.  Clearly, the 

existing lease arrangement between Mr. Kenney and WACS was not and is not a marketable 

“personal residence” lease as suggested by the Report, but rather a property located on School 

grounds requiring a trustworthy and willing tenant.  The Board in its recent reconsideration of 

the lease, without the participation of any member related to the lessee, also recognized this 

reality and voted to renew the lease with Matthew Kenney.  See Exhibit 2.6.b.9 (Agenda and 

Minutes of the WACS Board of Directors, dated October 25, 2011). 

 

WACS did not install an alarm system in the subject property after move in as a benefit 

peculiar to the lessee of the property because he is related to Melody Chalkley, as the 

Report suggests. 
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The Report’s Finding “after the son occupied the home, the charter school paid for the 

installation of a security alarm system for the house” is incorrect.  An alarm system was installed 

during the renovation of the house on August 26, 2008, over a month prior to the Board’s 

approval of the lease and occupation of the home.  See Exhibit 2.6.b.13 (Burglar Alarm 

Installation, dated August 26, 2008).  

 

The Report is concerned that a security alarm was installed in the Lewisville campus house while 

security alarms are not installed in the campus main classroom building.  At the time of the 

installation, the house had not been rented and the recommendation for the installation of the 

alarm system was initiated by Kurt Ohnesorge, Director of Buildings, who ordered and signed 

the installation acceptance for ADT Security Systems on August 26, 2008.  See id. Citing a 

decrease in reports of vandalism and trespass that was prevalent at the time of the alarm 

installation, Marty Henderson, WACS Maintenance Coordinator, recently recommended 

termination of the alarm service.  WACS has since cancelled the ADT service. See Exhibit 

2.6.b.14 (Request to Cancel ADT Service, dated October 20, 2011). 

 

The Report erroneously concludes that WACS preferentially selected a relative of the 

superintendent to receive a benefit. 

 

In August 2008, the charter school invested $29,456.00 to renovate the home, which had lain 

vacant for a long period after being built over 50 years ago. Prior to renovation and occupation, it 

was an eyesore, attracting rodents, vandals, vagrants, and high school students.  See Exhibit 

2.6.b.15 (Incident Reports from the Lewisville Police Department and Local News Reports).  It 

was unsafe and unsanitary, sporting outdated wiring, broken windows, destroyed and molded 

flooring, and other hazardous conditions.  The conditions of the property and the dangers it 

imposed on the community were noticed by the City of Lewisville and became the subject of 

citation warnings for City of Lewisville City Code violations.  See Exhibit 2.6.b.16 (Letters from 

the City of Lewisville Health and Code Enforcement).  During WACS’s ownership of this 

property, a neighboring house was destroyed by fire as a result of vandalism.  See 
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Exhibit 2.6.b.17 (Lewisville Fire Department Report).  Thus, the Board’s decision to improve the 

property and to seek an employee of the school to occupy the structure was, and is, reasonable 

and sound.  Renovation of the property and acquiring a tenant not only increased the value of the 

property for a possible future disposition, but also helped safeguard the property from further 

deterioration, trespass and vandalism.  See Exhibit 2.6.b.9 (Agenda and Minutes of the WACS 

Board of Directors, dated October 25, 2011). 

 

“No documentary evidence was provided to demonstrate that the charter school appropriately 

reported any income to the IRS that was earned by the son as part of this arrangement.” 

 

Matthew Kenney receives no income from the School for leasing the property.  Mr. Kenney was 

first hired by the School in 2002 and is currently employed as a Courier for which he receives 

compensation.  See Exhibit 2.6.b.18 (Matthew Kenney Salary Verification Form, 2011-2012 

School Year).  Contrary to Report’s most curious conclusion, Mr. Kenney is not paid and was 

never paid any compensation for his assumption of security watch and groundskeeper 

responsibilities.  On the contrary, Mr. Kenney is required to pay rent as well as to perform these 

duties as part of the lessee’s obligations under the lease.  See Exhibit 2.6.b.19 (Residential Lease 

Agreement, effective October 25, 2011, between Winfree Academy Charter Schools and Matthew 

Kenney). 

 

For these reasons, the School requests that this Finding be removed from the Report.  

 

FINDING: 

 

i.  The charter school breached its fiduciary duty to use its state funding for the benefit of 

the students. TEC §12.107(a)(2). The charter school failed to ensure that this was a 

reasonable and necessary use of resources in furtherance of the charter school's 

educational purpose.  Further, the charter school failed to ensure that it got the best 
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value because it engaged in self-dealing by restricting its pool of available candidates for 

this service to the superintendent's family.  Refer to Appendix F for applicable TEC rule. 

 

RESPONSE: 

 

The WACS Board decision to lease the subject house located on the School campus to an 

employee and to require the lessee to perform security watch and groundskeeper duties is not an 

offer that could or should be made to an undefined and described “pool of available candidates” 

and therefore was a decision made in the best interest of the non-profit corporation and the public 

school it operates.  See Exhibit 2.6.b.10 (Letter dated October 14, 2011, to Winfree Academy 

from Roger Thedford of Re/Max DFW Associates). 

 

As discussed above, renovation and occupation of the property likely increased its future value 

and certainly has reduced the opportunity for further vandalism, damage and deterioration.  

Moreover, the suggestion by the Report that there would be a “pool of available candidates” 

beyond a willing employee ignores the reality in which the Board made its decision: that the 

property has direct access to the School and, thus, the School could only seek a tenant not only 

familiar to (and vetted by) the School, but also someone who was willing and able to assume the 

responsibilities of a security watch and groundskeeper.  See id.  

 

The Report claims that “the charter school breached its fiduciary duty to use its state funding for 

the benefit of students” pursuant to TEC § 12.107(a)(2).  As discussed above, the renovation of 

the property likely enhances the property value for future disposition by the School and the 

renovations and occupation of the property thwarted further vandalism, trespass and other 

damage to School property caused by the vacancy.  By leasing the property, WACS has 

produced a rental income stream to the School, thereby making profitable use of an outdated and 

“virtually unmarketable” property.  In addition to receiving rent, the School acquired security 

watch services at no additional cost.  Thus, the Board’s decision to lease the property created 

rental income to the School not only benefits the students in the form of income for School 
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purposes, but is a productive use of property by the Board that would otherwise be either a 

liability or too cost intensive to put to other School use. 

 

Accordingly, the School requests that this Finding be removed from the Report.  

 

FINDING: 

 

ii.  The charter holder board members breached their duty to act in the best interests of 

the non-profit corporation.  Refer to Appendix I for TBOC §22.221. The arrangement 

does not appear to be in furtherance of the nonprofit corporation’s educational purpose.  

Further, by restricting its pool of available candidates to the superintendent’s family, the 

charter school failed to ensure that it got the best value for its money. 

 

RESPONSE: 

 

Authority to investigate or examine conduct by a nonprofit organization in violation of the Texas 

Business Organization Code lies solely and unquestionably with the Attorney General of the 

State of Texas. See Tex. Const. art. IV, § 22; Tex. Prop. Code § 123.002; see also, e.g., TBOC 

§§ 12.151, 12.153.  As to the question of whether an act was within the lawful purposes of the 

corporation, the TBOC provides that the Attorney General is the state agent with the power to 

assert that an act is beyond the scope of, or inconsistent with, the purposes of the corporation. 

TBOC § 20.002.  Moreover, TEC § 7.002(b) provides that the Texas Education Agency’s 

authority is limited to carrying out those educational functions specifically delegated under TEC 

§§ 7.021, 7.055, or another TEC provisions.  We find no provision in the TEC giving TEA the 

authority to interpret the TBOC or to otherwise encroach upon the authority of the Attorney 

General to investigate a breach of duty by a corporation.  A state agency exceeds its statutory 

when the rule or statute it seeks to enforce in not in harmony with the general objectives of that 

provision.  See Gerst v. Oak Cliff Savings & Loan Ass'n, 432 S.W.2d 702, 706 (Tex. 1968).  

Thus, it is the position of WACS that interpretation of the TBOC and/or investigation of a breach 
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of fiduciary duty of a corporation is clearly and exclusively delegated by the Texas constitution 

and statutes to the Attorney General and is therefore, not an educational function given to the 

Commissioner of Education.  On this basis alone, this Finding should be removed. 

 

Notwithstanding the foregoing, the WACS Board has not violated any fiduciary duty owed to the 

corporation.  The Report misstates what is required to satisfy the fiduciary duty of a director to a 

corporation under TBOC § 22.221.  TBOC § 22.221 does not impose specific obligations 

regarding a particular decision on a director, nor does it require a director to “ensure that it got 

the best value for its money” for the lease.  Rather, the fiduciary duty under TBOC § 22.221 

requires a director or officer to carry out the duty in good faith, with ordinary care and in a 

manner the director reasonably believed to be in the best interest of the corporation.  The Report 

attempts to impose an obligation on the decision-making process of directors that is not 

supported in the law of the fiduciary duties of directors of a corporation.  A transaction with an 

interested director is not prohibited under the TBOC, nor is a transaction that considers limited 

candidates a violation of the TBOC.  Nor is it a breach of fiduciary duty by a director. Rather, 

whether a director has satisfied his or her duty to the corporation is a question of whether the 

decision was fair and in the interest of the corporation.  See, e.g., International Bankers Life 

Insurance Company v. Holloway, 368 S.W. 2d 567 (Tex. 1963); see also Gearhart Industries, 

Inc. v. Smith International, Inc.,741 F. 2d 707 (5th Cir. 1984). 

 

Here, the personal interest of the Superintendent did not prevail over the interest of the School.  

The Superintendent did not receive any economic benefit from the transaction.  Rather, the 

School created rental income to the School for a “virtually unmarketable” property and received 

security services for School grounds at no additional cost.  The Report states that the “lease is 

below fair market value” but provides no evidence to support this conclusion or any other 

evidence to illustrate that the transaction was not in the interest of the School.  The WACS Board 

obtained, evaluated and recently re-evaluated rental market studies for the property, and has set 

the rent accordingly. See Exhibit 2.6.b.7 (Letter dated October 5, 2009 from Doyle Elkin to 

Melody Chalkley regarding Lewisville House Rental Rate); see also Exhibit 2.6.b.9 (Agenda and 
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Minutes of the WACS Board of Directors, dated October 25, 2011).  Matthew Kenney is 

obligated under the lease to pay the School rent at this rate, in addition to providing security 

watch and groundskeeper services for the property, with no increase in his salary or wages.  See 

id.  Thus, any claim that Matthew Kenney or the Superintendent received a benefit over the 

interest of the School is simply unsupported.  

 

FINDING: 

 

iii.  The charter school failed to comply with Local Government Code §§171.003 - 

171.007 by entering into a lease with a relative of members of the governing board 

without requiring that the related board member abstain from further participation in the 

matter.  Local Government Code §171.004. The charter school also failed to take 

separate votes on the budget item related to the matter in which some board members 

had a conflict of interest.  Local Government Code §171.005.  Refer to Appendix J for 

Local Government Code. 

 

RESPONSE: 

 

The Report incorrectly asserts that WACS is required to comply and failed to comply with Local 

Government Code §§ 171.004 and 171.005 regarding this matter.  Section 171.004 requires that 

“if a local public official has a substantial interest in a business entity or in real property” the 

official must file, “before a vote or decision on any matter involving the business entity or the 

real property, an affidavit stating the nature and extent of the interest and shall abstain from 

further participation in the matter.”  The leasing transaction at issue here does not trigger the 

affidavit and abstention requirements of Local Government Code § 171.004.  Neither the 

Superintendent nor Mr. Kenney, nor any other member of the Board, has a “substantial interest” 

in the property at issue.  Under § 171.002(b), a person has a “substantial interest in real property 

if the interest is an equitable or legal ownership with a fair market value of $2,500 or more.”  No 

member of the Board has equitable or legal ownership of the property, as the property is an asset 
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owned by the School.  Thus, no member of the Board was required to comply with § 171.004, 

and the Report is incorrect in its assertion that the School was required to and failed to comply 

with § 171.004.  Similarly, the School was not required to comply with § 171.005, which 

requires a separate vote on budget items in which a member of the governing body has a 

“substantial interest” as defined under Local Government Code § 171.002(b).  

 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

iv. The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC §100.1047.  Refer to Appendix K for 

applicable TAC rule.  

 

RESPONSE: 

 

19 TAC § 100.1047(f) requires that the charter holder “discretely and clearly” record in the 

“accounting, accounting, auditing, budgeting, reporting, and recordkeeping systems for the 

management and operation of the charter school” certain interested transactions, including 

“financial transactions between the charter school and an officer or employee of the charter 

holder or charter school.”  The Report does not provide any specific evidence or records to 

support its conclusion that WACS did not meet the “discretely and clearly record” requirements 

of 19 TAC § 100.1047(f).  19 TAC § 100.1047(f) does not specify the manner in which related 

party transactions in the ordinary course of business should be recorded.  Neither FASRG, the 

Special Supplement-Charter Schools (Module 10 and Module 11), nor FASB Statement No. 57 

prescribes particular or separate accounting treatment of related party transactions in the ordinary 

course of business.  
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WACS contends it has “discretely and clearly recorded” this transaction in accordance with 19 

TAC § 100.1047(f).  WACS has a written lease with Mr. Kenney.  See Exhibit 2.6.b.9.  The 

monthly rent is processed by ESC Region XI in the form of a monthly payroll deduction from 

Mr. Kenney’s paycheck.  See Exhibit 2.6.b.20 (Sample Employee Wage and Earnings 

Statement).  The deduction is properly coded in accordance with the FASRG Special Supplement 

for Charter Schools, which instructs that “rent” falls under the allowable deduction code “2159 

OTHER.”  Id; see also Exhibit 2.6.b.21 (Sample TxEIS Electronic Check Report).  The monthly 

revenue to WACS is clearly and discretely recorded by Region XI ESC by disbursing the check 

to WACS and WACS depositing the check into the School’s general fund account.  See Exhibit 

2.6.b.22 (Sample Winfree Academy Deposit Log).  The revenue to the School is properly coded 

as Object Code “5743 Rent” in accordance with the FASRG recommendation of classifying as 

such revenue realized from the rental of district owned facilities.  See Exhibit 2.6.b.23 (Relevant 

FASRG Excerpts). 

 

Accordingly, this Finding should be removed or at a minimum amended to specify how the 

School has not satisfied the requirements of 19 TAC § 100.1047(f) in order to permit the School 

an opportunity to respond. 

 

SECTION 02-6.c 

 

FINDING: 

 

The charter school purchased several vehicles from the superintendent and her family. 

There is no evidence that the charter school engaged in a good faith search to obtain the 

highest quality vehicle for the lowest price.   

 

i. Check number 27525 dated February 2, 2004, payable to Melody Gibbs (Chalkley), 

superintendent, in the amount of $15,500.00 for the school's purchase of a van 

belonging to the superintendent.   
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ii. Check number 30047 dated August 31, 2004, payable to Jackie Kirby, the 

superintendent's mother, in the amount of $3,500.00 for an Oldsmobile Aurora. This 

expense was coded as an employee reimbursement. In addition, auditors found check 

number 31617 for a payment rendered to John Chalkley, the superintendent's 

husband, as a reimbursement for tires and body work on the Aurora car and noted 

that the invoice dated September 2, 2004 (two days after the payment to the 

superintendent's mother for the car purchase) indicated that the car was towed due to 

a breakdown and had 204,696 miles when it was serviced. 

 

iii. Check number 32247 dated September 12, 2005 payable to Carmax in the amount of 

$4,945.00 for a 1995 Chevy pickup truck that was personally owned by the 

superintendent and driven by her daughter. Per interviews conducted with the school 

superintendent, auditors were informed that this payment was made payable to 

Carmax for liquidating the remaining balance on a personal loan for this vehicle that 

was sold and transferred by the superintendent to the charter school. 

 

RESPONSE: 

 

We first address the facts as stated in the Report and then turn to the alleged violation of laws 

and rules cited in the Report: 

 

i. Check number 27525 dated February 2, 2004, payable to Melody Gibbs (Chalkley), 

superintendent, in the amount of $15,500.00 for the school's purchase of a van 

belonging to the superintendent.   

 

For several years prior to the purchase of this van by the School, it was both the source of 

personal transportation of the School Superintendent, Dick Gibbs, and a means of transportation 

for School staff as they traveled between the School’s four campuses and to School-related 
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functions.  During this time, the School was not asked to pay for the use of the van.  Subsequent 

to Mr. Gibbs’s resignation, the Board of Directors, recognizing the School’s reliance on the van 

and recognizing its value, unanimously voted to purchase the van from Melody Gibbs (Chalkley) 

for $15,500.00.  See Exhibit 2.6.c.1 (Agenda and Minutes of Regular Meeting of the Board of 

Directors of Winfree Academy Charter School, dated February 10, 2004). 

 

The Report’s conclusion that School did not consider the quality or value of this vehicle and its 

benefit to the School is simply incorrect.  The School had regularly used the van for many years 

prior to the decision to purchase it and had grown dependent on the Van’s ability to transport up 

to nine passengers.  Also, the van was no ordinary vehicle; it was a Regency custom conversion 

van.  The School sought and obtained a dealer’s quote for the value of the Van prior to the 

purchase the vehicle, in order to ensure a fair market value price.  Butler Family Auto provided 

two quotes, one with an estimated value of $15,110 and another with an estimated value of 

$15,900. See Exhibit 2.6.c.2 (Email from Dick Gibbs with Butler Family Auto’s Valuation for the 

Van; Email to Ann Marie Tipps from Butler Family Auto with Valuation for the Van).  Notably, 

the $15,110 estimated valuation, while purporting to have been based on NADA values, could 

not have been, as the 2004 NADA did not provide a value for a Regency Van custom 

conversion.  See Exhibit 2.6.c.3 (2004 NADA Excerpts). Thus, this valuation price did not 

appropriately factor in the custom conversion work that had been performed by Regency and that 

the conversion significantly increased the manufactured retail price for the van. The School paid 

$15,500 for the 1995 Regency Van, a price well within the market range estimated by Butler 

Family Auto and a price that did not consider the value of the custom conversion. Over seven 

years have passed since this sale and a similar vehicle today is still valued at approximately 

$10,900.00.  See Exhibit 2.6.c.4 (Advertisement of 1999 Dodge Ram Van For Sale).  

 

FINDING: 

 

ii. Check number 30047 dated August 31, 2004, payable to Jackie Kirby, the 

superintendent's mother, in the amount of $3,500.00 for an Oldsmobile Aurora. This 
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expense was coded as an employee reimbursement. In addition, auditors found check 

number 31617 for a payment rendered to John Chalkley, the superintendent's 

husband, as a reimbursement for tires and body work on the Aurora car and noted 

that the invoice dated September 2, 2004 (two days after the payment to the 

superintendent's mother for the car purchase) indicated that the car was towed due to 

a breakdown and had 204,696 miles when it was serviced. 

 

RESPONSE: 

 

At the beginning of the 2004–2005 school year, WACS tapped a singularly talented Lewisville 

Campus math instructor, Demetrius Griffin, to become the Schools’ first Math Specialist, a post 

that had been developed and proposed under the School’s 2004 Charter Instruction Plan.  See 

Exhibit 2.6.c.5 (Salary Agreements for Demetrius Griffin for 2003-2004 and 2004 -2005).  The 

new position required the Math Specialist to provide individual tutoring and small group 

instruction for TAKS remediation and math recovery skills at the Lewisville, Irving and 

Richardson campuses.  Mr. Griffin did not own a car, and his position required frequent travel 

between the WACS campuses.  WACS’s solution was to purchase an inexpensive but reliable 

used car for Mr. Griffin to use in his travels between campuses.  

 

At that time, Jackie Kirby was selling a vehicle.  Director of Maintenance Kurt Ohnesorge 

determined the market value of her vehicle to be between $5,000–$5,400.  See Exhibit 2.6.c.6 

(1995 Oldsmobile Kelly Blue Book Pricing from MSN Autos, dated September 3, 2004). The 

purchase of this vehicle was approved by Mr. Griffin’s supervisor, Melissa Karp, and approved 

by the Superintendent.  The School purchased the vehicle for $3,500, well below its market 

value. See Exhibit 2.6.c.7 (Check #30047, dated August 31, 2004).  

 

The Oldsmobile was manufactured in Canada and originally purchased from a Canadian 

dealership. Therefore, contrary to the Report, the 204,696 number appearing on the vehicle 

odometer at the time of the WACS purchase did not indicate that the vehicle had been driven 
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204,996 miles. It was, rather, the distance the vehicle had been driven expressed in kilometers, as 

this was a Canadian manufactured and sold vehicle.  Additionally, the Oldsmobile did not 

“breakdown” after purchase as claimed by the Report.  Rather, shortly after purchase, the 

Oldsmobile encountered a road hazard and blew a tire, therefore damaging the alignment.  A 

second tire was found to have a “bubble” and two replacement tires and an alignment were 

purchased. The Oldsmobile did not require “body work” as claimed by the Report, but rather 

mechanical repairs due to the previously encountered road hazard. A $500 insurance deductible 

was paid to Freeman Oldsmobile for this repair; the remainder was paid by insurance.  See 

Exhibit 2.6.c.8 (Vehicle Invoices from September 2004).  No further repair to the vehicle was 

required.    Notably, and despite the Report’s implication that this vehicle was not in good 

condition when purchased by the School, this very Oldsmobile remains drivable and on the 

market today.  See Exhibit 2.6.c.9 (Carfax Report for 1995 Oldsmobile Aurora). 

  

The Report finds that the transaction expense object code for the purchase of the Oldsmobile was 

miscoded.  WACS agrees. The miscoding was a procedural error likely due to the fact that it was 

entered during the first month of employment of Margret Byrne as the School’s Business 

Manager. 

 

FINDING: 

 

iii. Check number 32247 dated September 12, 2005 payable to Carmax in the amount of 

$4,945.00 for a 1995 Chevy pickup truck that was personally owned by the 

superintendent and driven by her daughter. Per interviews conducted with the school 

superintendent, auditors were informed that this payment was made payable to 

Carmax for liquidating the remaining balance on a personal loan for this vehicle that 

was sold and transferred by the superintendent to the charter school. 
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RESPONSE: 

 

In May 2003, Melody Chalkley donated her 1995 Ford Escort to the School.  See 

Exhibit  Ohnesorge and Marty Henderson) to perform their job duties at various campuses.  By 

2005, WACS had grown tremendously.  WACS purchased a 1995 Chevrolet Pickup Truck 

owned by Mrs. Chalkley for use by maintenance employees. The value of the truck at $6,605 

was determined by consulting the 2005 Kelly Blue Book pricing report. See Exhibit 2.6.c.11 

(2005 Blue Book Retail Report, dated September 7, 2005).  Assumption of the balance of the 

Carmax note, $4,945.00, was the full purchase price paid by WACS to Carmax for the truck. See 

Exhibit 2.6.c.12 (Check # 32247).  Maintenance employees used the truck to service School 

facilities and it was later traded-in by the School for another maintenance truck. The truck was 

purchased from Mrs. Chalkley at a significant savings to the School.  

  

FINDING: 

 

The Report claims, "the charter school's purchase of these vehicles violated the following 

laws and rules applicable to charter schools: 

 

“The charter school purchased several vehicles from the superintendent and her family. 

There is no evidence that the charter school engaged in a good faith search to obtain the 

highest quality vehicle for the lowest price”. 

 

RESPONSE: 

 

There is no authority for the Report’s Finding 2-6.c that the charter school must engage “in a 

good faith search to obtain the highest quality vehicle for the lowest price” (emphasis added).  

Neither the authorities cited in Finding 2-6.c of the Report, nor any law applicable to charter 

schools, requires School employees – to conduct a “good faith search” or attain the “highest 

quality for the lowest price” in transactions. Such obligation would be impossible to measure and 
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would work an extreme hardship upon the operation of a charter school.  Recognizing this, the 

law imposes a duty of disclosure and where applicable, abstention by a board member for board 

decisions that involve a “substantial interest in a business entity or in real property.”  Local 

Government Code § 171.004.  None of the vehicle purchases in question meet the definition of 

“substantial interest in a business entity or real property” triggering these disclosure and 

abstention requirements of Local Government Code §§ 171.004 and 171.005.  Moreover, even 

for transactions that do fall under Local Government Code §§ 171.004 and 171.005, the law will 

not impose an obligation to conduct a “search to obtain the highest quality vehicle for the lowest 

price” but rather, that the Board act in good faith, to determine, in the directors’ reasonable 

belief, that the transaction is in the best interest of the corporation.  TBOC § 22.221.  The Report 

attempts to impose an obligation on each purchase or transaction that a School makes that is 

simply not required by the law.   

 

Accordingly, WACS request that this Finding be removed. 

 

FINDING: 

 

iv. The charter school breached its fiduciary duty to use its state funding for the benefit 

of the students. TEC §12.107(a)(2). The charter school failed to ensure that the 

purchase of these vehicles was a reasonable and necessary expense in furtherance of 

the charter school's educational purpose. Further, the charter school failed to ensure 

that it got the best value because it engaged in self-dealing by restricting its search 

for vehicles to those vehicles already owned by the superintendent and her family. 

Refer to Appendix F for applicable TEC rule. 

 

RESPONSE: 

 

TEC § 12.107(a)(2) provides that state funds are “held in trust by the charter holder for the 

benefit of the students of the open-enrollment charter school.”  The Report, however, does not 
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provide any evidence to support its conclusion that the funds used to purchase the vehicles in 

question did not benefit the School and its students.  All of the vehicles in question were used by 

the School for school operations and purchased by the School at below market value.  See 

Exhibit 2.6.c.2, Exhibit 2.6.c.6 and Exhibit 2.6.c.11.  Under Texas law, a trustee may not use his 

position to obtain any advantage that is inconsistent with his primary duty to the beneficiary; 

however, this obligation does not require a trustee to conduct a market search before approving a 

purchase on behalf of the School’s students.  Moreover, a transaction with a related party is not 

prohibited, nor does it implicate the trustee in a breach of duty or impermissible self-dealing. A 

trustee may be paid reasonable compensation, so long as the trustee does not use his position to 

gain an advantage.  See, e.g., InterFirst Bank Dallas, N.A. v. Risser, 739 S.W.2d 882 (Tex. Civ. 

App. B Texarkana 1987).  If the transaction in question is fair and no detriment to the beneficiary 

has occurred, a breach will not be found. Id; see also Texas Bank and Trust Co. v. Moore, 595 

S.W.2d 502 (Tex. 1980); Humane Society of Austin and Travis County v. Austin National Bank, 

531 S.W.2d 574 (Tex. 1975).  WACS has demonstrated above that each vehicle purchase was 

not only purchased for use by the School and used for school purposes, but that the price paid for 

each was reasonable and below market value.  The Report states no evidence to the contrary, but 

rather imposes an obligation under TEC § 12.107(a)(2) that is not required under the law. 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

v. The charter holder board members breached their duty to act in the best interests of 

the non-profit corporation.   Refer to Appendix I for TBOC §22.221. The arrangement 

does not appear to be in furtherance of the non-profit corporation's educational 

purpose.  Further, the board members failed to ensure that the non-profit corporation 

got the best value for its money by allowing the superintendent to restrict its pool of 

available vehicles to those already owned by the superintendent's family. 

 

RESPONSE: 
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Authority to investigate and allege statutory violations and breaches of duty by a director of a 

nonprofit organization under the Texas Business Organization Code (TBOC) lies solely and 

unquestionably with the Texas Attorney General.  Tex. Const. art. IV, §§ 22, 25; Tex. Prop. 

Code § 123.002; see also, e.g., TBOC §§ 12.151, 12.153.  The TBOC specifically provides that 

the Attorney General is the state agent authorized to assert that an act of a non-profit is within the 

lawful purposes of the corporation and/or beyond its scope or inconsistent with its purposes.  

TBOC § 20.002.  Moreover, TEC § 7.002(b) permits the Agency authority to carry out only the 

educational functions specifically delegated under TEC §§ 7.021, 7.055 or another provision of 

the TEC.  We find no provision in the TEC giving the Agency the authority to interpret the 

TBOC or to otherwise encroach upon the authority of the Attorney General to investigate a 

breach of duty by a director of a corporation.  A state agency exceeds its statutory when the rule 

or statute it seeks to enforce in not in harmony with the general objectives of that provision.  

Gerst v. Oak Cliff Savings & Loan Ass’n, 432 S.W.2d 702, 706 (Tex. 1968).  Thus, it is the 

position of WACS that interpretation of the TBOC and/or investigation of a breach of fiduciary 

duty by a director of a corporation is clearly and exclusively delegated by the Texas constitution 

and statutes to the Attorney General and is therefore, not an educational function given to the 

Commissioner of Education.  On this basis alone, this Finding should be removed from the 

Report. 

 

Perhaps more importantly, no member of the WACS Board breached a duty specified under the 

TBOC.  The standard is found in TBOC § 22.221, which requires a director of a nonprofit 

corporation to discharge duties (1) in good faith; (2) with ordinary care and (3) in a manner the 

director reasonably believed to be in the best interest of the corporation.  By its definition, TBOC 

§ 22.221 applies only to decisions by directors of a corporation acting in their board member 

capacity.  The purchases questioned in subsections (ii) and (iii) did not involve, nor did they 

require, action by the Board of the School. Thus, TBOC § 22.221 cannot apply to 02-6c. (ii) or 

(iii). 
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WACS did seek the approval of the Board for purchase of the van in question.  However, the 

Report offers no evidence to support its conclusion that in purchasing the van the WACS 

directors breached their duty to act in the best interest of their corporation.  Nor does the Report 

provide support for its implication that the School committed an ultra vires act in that the 

purchase “does not appear to be in furtherance of the nonprofit corporation's educational 

purposes.”  It cannot be reasonably argued and the Report does not therefore contend that the 

purchase of vehicles needed by the School, whether purchased from a related party or not was 

not one within the proper purposes of the School’s governing corporation.  As demonstrated 

above, the van in question was used by the School to transport students prior to the School 

purchasing the van, and the School used the van to transport students for several years after its 

purchase. 

 

The WACS directors have not violated their fiduciary duty owed to the corporation in purchasing 

the van for School use.  TBOC § 22.221 and the fiduciary duties owed by a director to a 

corporation do not impose specific standards or obligations on the decision-making of a director 

to require a director to  “ensure that the corporation obtained the highest quality vehicle for the 

lowest price.”  Instead, directors are required to act in good faith and exercise reasonable care 

and diligence; the fiduciary duty under TBOC § 22.221 imposes no higher or greater obligations.  

Absent a showing of fraud or an ultra vires act, a director that makes a decision in good faith and 

reasonably believes the decision is in the best interest of the corporation, will not be found to 

have breached his fiduciary duty to the corporation. See, e.g., FDIC v. Schreiner, 892 F. Supp. 69, 

881-82 (W.D. Tex. 1995); FDIC v. Brown, 812 F. Supp. 722 (S.D. Tex. 1992); Gearhart Industries, 

Inc. v. Smith International, Inc., 741 F. 2d 707 (5th Cir. 1984).  The Report attempts to impose an 

additional obligation on the decision-making process of directors that is simply not supported by 

the law of fiduciary duties of directors of a corporation.  

 

A transaction with an interested director is not prohibited under the TBOC.  Moreover, a 

decision by a director that considers a limited pool of sources in not a violation of the TBOC.  

Nor is it a breach of fiduciary duty.  Rather, if a decision is involves an interested director, the 
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question of whether a director has satisfied his or her duty to the corporation is one of fairness 

and whether the transaction was in the best interest of the corporation.  See, e.g., International 

Bankers Life Insurance Company v. Holloway, 368 S.W. 2d 567 (Tex. 1963); Gearhart 

Industries, Inc. v. Smith International, Inc., 741 F. 2d 707 (5th Cir. 1984).  Here, the Report has 

provided no evidence to indicate that the purchase of the van was not in the best interest of the 

School.  On the contrary, there is ample evidence to support the conclusion that the purchase of 

the van was for a fair and below market amount and was made in the interest of the School for 

the School’s continued use of transporting students.   

 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

vi. The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC §100.1047. Refer to Appendix K for 

applicable TAC rule. 

 

RESPONSE: 

 

19 TAC § 100.1047(f) requires that the charter holder “discretely and clearly” record in the 

“accounting, auditing, budgeting, reporting, and recordkeeping systems for the management and 

operation of the charter school” certain related party transactions, including “financial 

transactions between the charter school and an officer or employee of the charter holder or 

charter school.”  19 TAC § 100.1047(f) does not specify the manner in which related party 

purchases in the ordinary course of business should be recorded and neither FASRG, the Special 

Supplement-Charter Schools (Module 10) Module 11, nor FASB Statement No. 57 prescribe an 

accounting treatment of related party transactions in the ordinary course of business.  Hence, 

WACS contends that each vehicle purchase in question was recorded in accordance with 19 TAC 

§ 100.1047(f). Each of the vehicle purchases were processed and accounted for in the same 
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manner as other vehicle purchases by the School and were recorded in accordance with the 

School’s practices and procedures for vehicle purchases at that time.  The School Board, 

pursuant to School policy, approved the purchase of the van from the Superintendent at a 

regularly scheduled meeting. See Exhibit 2.6.c.1.  The School records clearly indicate that the 

vehicles not requiring board approval were purchased from the Superintendent and Jackie Kirby.  

The familial relationship between Jackie Kirby was disclosed as required by law. See, e.g. 

Exhibit 2.6.c.13 (Biographical Affidavit to Texas Education Agency of Melody Chalkley). 

 

Accordingly, WACS requests that this Finding should be removed from the Report or at a 

minimum amended to specify how the School has not satisfied the requirements of 19 TAC 

§ 100.1047(f) in order to permit the School an opportunity to respond.  

 

SECTION 02-6.d  

 

FINDING: 

 

The charter school purchased computing services and equipment from the 

superintendent's brother. Charter school records indicate that the superintendent's 

brother was paid a total of $22,650.00 in 2006-2007; $5,007.00 during 2007-2008; and 

$4,544.00 in 2008-2009 for electronic equipment and consulting services. 

 

i. The charter school breached its fiduciary duty to use its state funding for the 

benefit of the students. TEC §12.107(2). The charter school failed to ensure that 

it got the best possible value because it engaged in self- dealing by restricting 

its pool of available candidates to the superintendent's family.  Refer to 

Appendix F for applicable TEC rule. 

 

ii. The charter holder board breached its duty to use its resources for the benefit of 

the non-profit corporation. TBOC §22.221. Refer to Appendix I for TBOC 
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reference. The charterholder board failed to ensure that the purchase of these 

services and equipment was a reasonable and necessary expense in furtherance 

of the non-profit corporation's charitable purpose of educating students. The 

charterholder board also failed to ensure that the corporation got the best 

available value by allowing the superintendent to restrict the pool of candidates 

to members of her family. 

 

iii. The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC §100.1047. Refer to Appendix K for 

applicable TAC rule. 

 

RESPONSE: 

 

We first address the facts in the Report and then address the violations of law alleged in the 

Report: 

 

In the 2006–2007 school year, the School purchased technology equipment and services from 

Richard Gillespie and a number of other vendors and consultants as part of the School’s 

Comprehensive Long-Range Technology Plan. See Exhibit 2.6.d.1 (Winfree Academy Long-

Range Technology Plan).  The purchase amount of $22,650.00 stated in the Report is incorrect.  

The correct amount for computer and consulting services is $22,615.00.  See Exhibit 2.6.d.2 

(Purchase Order #7-701T-136 and Purchase Order #7-701T-144, Invoices and Checks Related 

to the Purchase of Computer Equipment and Consulting Services from Richard Gillespie). 

  

In the fall of 2006, the School contracted with CompuCom to complete a Network Health Check 

Assessment.  See Exhibit 2.6.d.3 (CompuCom Network Assessment for Winfree Academy).  As a 

result of this assessment and the School's Comprehensive Long-Range Technology Plan, the 

School made a number of purchases during the 2006–2007 school year, including purchases 

totaling roughly $14,500 for servers, memory, software and back up storage devices from 
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CompuCom; approximately $48,000 in purchases from First Equipment for monitors, computers, 

servers, hard drives and memory; and  $56,910 for switches and printers from CDW 

Government.  See Exhibit 2.6.d.4 (Purchase Requisitions, Invoices and Checks Related to 

Purchases for Computer Equipment from CompuCom, First Equipment and CDW Government).  

The purchases from Richard Gillespie for computer equipment, installation and consulting 

services were part of these technology and network upgrade purchases. 

 

Kurt Ohnesorge, as Director of Facilities, and Allen Richey, the Associate Director of Operation 

Technology, were responsible for the network infrastructure and technology issues.  See, e.g. 

Exhibit 2.6.d.5 (Staff Memorandum, dated August 30, 2006 describing Mr. Ohnesorge, as the 

technology director responsible for technology issues).  As such, either Mr. Ohnesorge or Mr. 

Richey determined the need for and submitted the purchase requisitions for these purchases, 

including the purchases from Mr. Gillespie.  See Exhibit 2.6.d.2 (Purchase Order #7-701T-136 

and Purchase Order #7-701T-144, Invoices and Checks Related to the Purchase of Computer 

Equipment and Consulting Services from Richard Gillespie).   

 

From 2000 to 2008, WACS’s computerized curriculum integrated the use of PLATO Pathways, 

a computer-based educational software.  As the size of the School’s student population grew, the 

School needed to upgrade its servers and the PLATO software.  Mr. Gillespie, as the former 

Director of Technology, was most knowledgeable about PLATO software and what needed to be 

upgraded.  Mr. Ohnesorge and Mr. Richey thus requested Mr. Gillespie’s expertise and his 

contacts to assist with upgrading the servers and equipment.  See Exhibit 2.6.d.2 (Purchase 

Order #7-701T-136 and Purchase Order #7-701T-144, Invoices and Checks Related to the 

Purchase of Computer Equipment and Consulting Services from Richard Gillespie).  On 

February 13, 2007, the WACS Board met in a regularly scheduled meeting and approved the 

purchase of computer equipment and consulting services from Mr. Gillespie.  Melody Chalkley 

abstained and Wayne Gillespie was not present. See Exhibit 2.6.d.6 (Minutes of Regular Meeting 

of the Board of Directors, dated February 13, 2007). 
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The School was required to have graphing calculators available for TAKS testing.  See 

Exhibit 2.6.d.7 (Letter from Jim Nelson, Commissioner of Education).  TI-83 Plus calculators 

typically cost the School $91.99-99.99 each.  See Exhibit 2.6.d.8 (List of Calculators Purchased 

by the School for 2006 -2007 and Records Related to WACS Purchases of Calculators from 

Office Depot).  The School had also purchased graphing calculators from Mr. Gillespie during 

the 2006–2007 school year, as Mr. Gillespie was able to offer the School TI 83 Plus calculators 

at significant savings to the School.  The price for calculators sold by Mr. Gillespie ranged from 

$50.00–$55.00 each.  See Exhibit 2.6.d.9 (Purchase Requisitions, Invoices and Checks Related 

to Purchase of Calculators). The calculators purchased from Mr. Gillespie were used by WACS 

students in preparation for and in taking the TAKS test and resulted in a significant savings to 

the School. 

 

WACS continued a business relationship with Mr. Gillespie into the 2007–2008 school year. 

Mr. Gillespie was contracted to create an alumni database, locating and compiling a list of all 

WACS graduates..  See Exhibit 2.6.d.10 (Purchase Requisitions, Invoices and Checks Related to 

the Graduate Database).  The School had explored the cost of preparing an alumni list and had 

determined that an outside vendor’s charge for tracking the School’s 3,554 graduates would cost 

$12.50 per student or $44,425.00, As a former computer technician for the School, Mr. Gillespie 

was familiar with the WACS protocols and available student data and his services were priced 

well below the cost of an outside provider.  See Exhibit 2.6.d.11 (TASA Midwinter Conference 

Vendor List and Graduate List Program Order Form). See id.  As the Report acknowledges, 

Mr. Gillespie charged the School $5007.00 in 2007 and $4,544 in 2008, totaling $9,551.00, 

saving the School significant sums.   

 

FINDING: 

 

i. The charter school breached its fiduciary duty to use its state funding for the benefit 

of the students. TEC §12.107(2). The charter school failed to ensure that it got the 

best possible value because it engaged in self- dealing by restricting its pool of 
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available candidates to the superintendent's family. Refer to Appendix F for 

applicable TEC rule. 

 

TEC § 12.107(a)(2) provides that state funds are “held in trust by the charter holder for the 

benefit of the students of the open-enrollment charter school.”  The Report, however, does not 

provide any evidence to demonstrate that the purchase of calculators, the computer hardware and 

consulting services, and a graduate student database project was not for the benefit of students.  

The hardware purchases and the consulting services were part of the School’s Comprehensive 

Long-Range Technology Plan, which was implemented to enhance the educational experience of 

the WACS students.  See Exhibit 2.6.d.1 (Winfree Academy Long-Range Technology Plan).  As 

part of this plan, the School purchased hardware and services from a number of vendors, 

including Mr. Gillespie.  See Exhibit 2.6.d.4 (Purchase Requisitions, Invoices and Checks 

Related to Purchases for Computer Equipment from CompuCom, First Equipment and CDW 

Government).  The School purchased calculators from Mr. Gillespie at a price much lower than 

other vendors, resulting in a significant savings to the School on equipment used by the School's 

students in preparation for and in taking the TAKS test.  See Exhibit 2.6.d.7 (Letter from Jim 

Nelson, Commissioner of Education); see also Exhibit 2.6.d.8 (List of Calculators Purchased by 

the School for 2006–2007).  Mr. Gillespie’s services for the graduate database were priced at an 

extreme savings to the School and the database used by WACS to track graduates of the School.  

It cannot reasonably be argued, and the Report does not contend, that any of these services were 

not for the benefit of students.  Rather, the Report attempts to impose an obligation under TEC 

§ 12.107(a)(2) that is not required under the statute and not required under the legal obligations 

of a trustee.   

 

Under Texas law, a trustee may not use his position to obtain any advantage that is inconsistent 

with his primary duty to the beneficiaries.  However, this does not require a trustee to select from 

a “pool of available candidates” to ensure the best possible value prior to each and every 

purchase made on behalf of the School’s students.  Moreover, a transaction with a related party is 

not prohibited, nor does such a transaction implicate the trustee in a breach of duty or 
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impermissible self-dealing. A trustee may be paid reasonable compensation and may engage in a 

transaction with the beneficiary, so long as the transaction is fair and the trustee does not use his 

position to gain an advantage.  See, e.g., InterFirst Bank Dallas, N.A. v. Risser, 739 S.W.2d 882 

(Tex. Civ. App. B Texarkana 1987); Texas Bank and Trust Co. v. Moore, 595 S.W.2d 502 (Tex. 

1980); see also Humane Society of Austin and Travis County v. Austin National Bank, 

531 S.W.2d 574 (Tex. 1975).  Here, there was no advantage or unreasonable compensation 

provided to Mr. Gillespie and no benefit provided to the Superintendent, as trustee.  Mr. 

Gillespie had a particular expertise and knowledge of the School’s technology infrastructure and 

was recommended to the Board by unrelated parties to provide such services and products to the 

School.  As demonstrated above, the School records indicate that he was paid reasonable rates 

for each product and service he provided the School.  The Report states no evidence to the 

contrary, but rather imposes an obligation under TEC § 12.107(a)(2) that is not required under 

the law. 

 

Accordingly, the School requests this Finding be removed from the Report. 

 

FINDING: 

 

ii. The charter holder board breached its duty to use its resources for the benefit of the 

non-profit corporation. TBOC §22.221. Refer to Appendix I for TBOC reference. The 

charterholder board failed to ensure that the purchase of these services and 

equipment was a reasonable and necessary expense in furtherance of the non-profit 

corporation's charitable purpose of educating students. The charterholder board also 

failed to ensure that the corporation got the best available value by allowing the 

superintendent to restrict the pool of candidates to members of her family. 
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RESPONSE: 

 

Authority to investigate and allege statutory violations and breaches of duty by a director of a 

nonprofit organization under the Texas Business Organization Code (TBOC) lies solely and 

unquestionably with the Texas Attorney General.  See Tex. Const. art. IV, §§ 22, 25; Tex. Prop. 

Code § 123.002; see also, e.g., TBOC §§ 12.151, 12.153.  The TBOC specifically provides that 

the Attorney General is the state agent authorized to assert that an act of a non-profit is not 

within the lawful purposes of the corporation and/or beyond its scope or inconsistent with its 

purposes.  TBOC § 20.002.  Moreover, TEC § 7.002(b) provides that the TEA’s authority is to 

carry out only the educational functions specifically delegated under TEC §§ 7.021, 7.055 or 

another provision of the TEC.  We find no provision in the TEC giving Agency the authority to 

interpret the TBOC or to otherwise encroach upon the authority of the Attorney General to 

investigate a breach of duty by a director of a corporation.  A state agency exceeds its statutory 

when the rule or statute it seeks to enforce in not in harmony with the general objectives of that 

provision.  Gerst v. Oak Cliff Savings & Loan Ass'n, 432 S.W.2d 702, 706 (Tex. 1968). Thus, it 

is the position of WACS that interpretation of the TBOC and/or investigation of a breach of 

fiduciary duty by a director of a corporation is clearly and exclusively delegated by the Texas 

constitution and statutes to the Attorney General and is therefore, not an educational function 

given to the Commissioner of Education.  On this basis alone, this Finding should be removed. 

 

Moreover, regarding these transactions, no WACS director could have breached their duty under 

the TBOC because TBOC § 22.221 is not applicable. TBOC § 22.221 requires a director of a 

corporation to discharge duties (1) in good faith (2) with ordinary care and (3) in a manner the 

director reasonably believed to be in the best interest of the corporation and, TBOC § 22.221 

applies only to decisions by directors of a corporation acting in their board member capacity.  

Neither the purchase of calculators nor the alumni database services from Mr. Gillespie involved 

or required action by the WACS Board.  
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The Report also questions whether the purchase was for “… a reasonable and necessary expense 

in furtherance of the non-profit corporation's charitable purpose of educating students,”  but 

provides no support for implying that in approving this purchase, the Board committed an ultra 

vires act. WACS sought and obtained approval of the Board for the purchase of computer 

hardware and consulting services, although such approval was not required by law.  We note that 

while inferring otherwise, the Report does not conclude that Board’s approval of a purchase of 

services and computer hardware for the School’s Comprehensive Long-Range Technology Plan 

was outside the corporate purpose of the School’s governing corporation and was not made in 

the interest of the corporation and there is no reasonable argument that these standards were not 

met. Thus, the Report offers no evidence to support a conclusion that in approving these 

purchases, the WACS directors breached their duty to act in the best interest of their corporation.   

 

Moreover, in approving these purchases, the WACS directors could not have violated their 

fiduciary duty under TBOC § 22.221 as TBOC § 22.221 does not impose specific standards or 

obligations on the decision-making of a director, much less require a director to obtain the “best 

available value” as the Report contends. Directors are required to act in good faith and exercise 

reasonable care and diligence, but the fiduciary duty under TBOC § 22.221 imposes no greater 

obligations.  Here, the Board approved the purchases and services from Mr. Gillespie without the 

participation of any interested directors.  See Exhibit 2.6.d.6 (Agenda and Minutes of Regular 

Meeting of the Board of Directors, dated February 13, 2007).  The Report has provided no 

evidence that the Board did not act in good faith and with ordinary care or that the directors 

could not have reasonably believed that the purchases from Mr. Gillespie were not in the best 

interest of the School. Clearly, the Report attempts to impose an obligation on the directors that 

is not required in law.  

 

Accordingly, the School requests that this Finding be removed from the Report. 
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FINDING: 

 

iii. The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC §100.1047. Refer to Appendix K for 

applicable TAC rule. 

 

RESPONSE: 

 

19 TAC § 100.1047(f) requires that the charter holder “discretely and clearly” record in the 

“accounting, auditing, budgeting, reporting, and recordkeeping systems for the management and 

operation of the charter school” certain related party transactions, including “financial 

transactions between the charter school and an officer or employee of the charter holder or 

charter school.” 19 TAC § 100.1047(f) does not specify the manner in which related party 

transactions in the ordinary course of business should be recorded.  Neither FASRG, the Special 

Supplement-Charter Schools (Module 10 or Module 11), nor FASB Statement No. 57 prescribe 

particular or separate accounting treatment of related party transactions in the ordinary course of 

business.  Thus, the School contends that it has complied with the requirements of 19 TAC 

§ 100.104(f) by recording each of the purchases in question in the same manner as other 

purchases of a similar amount and nature, and in accordance with the School policies and 

practice at the time. 

 

The School Board approved the purchase of hardware and consulting services from Mr. Gillespie 

at a regularly scheduled meeting of the Board without the participation of any related parties.  

See id.  The purchases and consulting services were recorded by the School with a purchase 

requisition and approval, an invoice from Mr. Gillespie.  Moreover, check disbursements to 

Mr. Gillespie from ESC Region XI were properly budget coded. See Exhibit 2.6.d.2 (Purchase 

Order #7-701T-136 and Purchase Order #7-701T-144, Invoices and Checks Related to the 

Purchase of Computer Equipment and Consulting Services from Richard Gillespie).  The 

purchase of calculators from Mr. Gillespie were similarly recorded by the School with a 
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purchase requisition and approval, an invoice from Mr. Gillespie, and resulted in checks 

disbursed by ESC Region XI that were account and budget coded.  See Exhibit 2.6.d.9 (Purchase 

Requisitions, Invoices and Checks Related to Purchase of Calculators).  The alumni search and 

graduate database services were similarly recorded and paid.  See Exhibit 2.6.d.10 (Purchase 

Requisitions, Invoices and Checks Related to the Graduate Database).  During the auditors’ on-

site visit, WACS provided a Vendor Report from ESC Region XI based on the information 

“separately recorded” for Richard Gillespie as Vendor #00330. Additionally, the familial 

relationship between Mr. Gillespie and the Superintendent was disclosed as required by law. See, 

e.g. Exhibit 2.6.c.13 (Biographical Affidavit to Texas Education Agency of Melody Chalkley).  

 

Accordingly, the School requests that this Finding should be removed from the Report or at a 

minimum amended to specify how the School has not satisfied the requirements of 19 TAC 

§ 100.1047(f) in order to permit the School an opportunity to respond.  

 

SECTION 02-6.e  

 

FINDING: 

 

The charter school entered into a series of transactions with the superintendent’s family 

members where the family members appear to have received preferential treatment.  These 

transactions violate the laws and rules applicable to charter schools as follows: 

 

e. The charter school engaged in multiple other transactions with the superintendent's family, 

including the following transactions: 

 

i. The charter school purchased a fish tank from the superintendent's daughter, Jacqueline 

Deen. The charter school issued check number 1920 dated November 20, 2006, payable 

to the superintendent's daughter in the amount of $650.00 for the fish tank. 
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ii. The charter school purchased a paper binding drill from the superintendent's father, who 

serves as the charter school's Board Vice- president.   The charter school issued check 

number 31074, dated December 17, 2004, payable to G-H Bindery, Inc., a business 

owned by the superintendent's father, in the amount of $650.00 for a paper drill. 

 

iii. The charter school paid the superintendent's son for providing disc jockey services at a 

school "TAKS pool party".  The charter school issued check number 32103, dated May 4, 

2005, payable to Matthew Kenney in the amount of $400.00 for disc jockey services and 

a live band performance at a student party. 

 

RESPONSE: 

 

We first address the facts as stated in the Report and then turn to the alleged violation of laws 

and rules: 

 

i. The charter school purchased a fish tank from the superintendent's daughter, 

Jacqueline Deen. The charter school issued check number 1920 dated November 20, 

2006, payable to the superintendent's daughter in the amount of $650.00 for the fish tank. 

 

The Report incorrectly states the facts in this Finding.  Check #1920 was not issued for $650.00 

as alleged. Check #1920, dated November 20, 2006, was issued for $300.00 as payment for a 

large (50 gallon) salt-water fish tank and related equipment (pump, filter, stand, gravel, and other 

accessories).  See Exhibit 2.6.e.1 (Check #1920, dated November 20, 2006).  

 

No family member received preferential treatment regarding the purchase of the fish tank.  This 

transaction was processed in the same manner as any other transaction of a similar value.  At the 

time of this transaction and as not atypical and as clearly permissible under the applicable rules 

and regulations, only expenditures over $10,000 required approval of the WACS Board, .  See 

Exhibit 2.6.e.2 (Relevant Excerpts from Winfree Academy Financial Procedures Manual, 2006–
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2007).   A $300 purchase of a fish tank for a living science lab did not require approval of the 

WACS Board; rather, this type of purchase was required to be approved through the School’s 

requisition and approval procedures.  These procedures were followed.  

 

The fish tank was requisitioned by Deirdre Staples, the WACS Curriculum Coordinator at the 

time in question.  See Exhibit 2.6.e.3 (Purchase Order #7-7011-154, dated November 20, 2006).  

According to Ms. Staples, the fish tank was to be used for a Living Science Lab project at the 

WACS Richardson Campus.  See Exhibit 2.6.e.4 (Statement from Deirdre Staples, dated October 

7, 2009); see also Exhibit 2.6.e.5 (Emails from Deirdre Staples, dated February 26, 2007, 

discussing future use by other teachers of the tank for learning opportunities).  Ms. Staples was 

aware that Jacqueline Deen owned a Salt/Fresh Water fish tank.  See id.  The School obtained 

prices of comparable tanks and accessories, and determined the average price of similar tanks 

and accessories to be approximately $400–600.  The School once had documentation of the 

pricing comparison, but it is missing from the file.  See Exhibit 2.6.e.6  (Statement from Kelli 

Alexander regarding price comparable).  Relying on this information, Ms. Staples offered Ms. 

Deen $300 and Ms. Deen accepted.  See Exhibit 2.6.e.4 (Statement from Deirdre Staples, dated 

October 7, 2009).  The check for the fish tank and equipment was issued and signed by Kellie 

Alexander, who is not related to Ms. Deen.  See Exhibit 2.6.e.1 (Check #1920). 

 

ii. The charter school purchased a paper binding drill from the superintendent's father, 

who serves as the charter school's Board Vice-president.  The charter school issued 

check number 31074, dated December 17, 2004, payable to G-H Bindery, Inc., a business 

owned by the superintendent's father, in the amount of $650.00 for a paper drill. 

 

The Report mischaracterizes the facts in this Finding.  The School did not purchase a paper 

binding drill from the Superintendent’s father; rather, it reimbursed G-H Bindery, Inc., a 

business owned by Board Director, Wayne Gillespie (the Superintendent's father) for purchasing 

a paper binding drill from a seller on behalf of the School.  The School did not purchase from the 

Superintendent's father or his company. 
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Mr. Gillespie purchased a Baum single drill, paper drill press on behalf of the School in 2004 

from Salins & Britt Printing & Mailing, owned by Tom Britt.  Mr. Britt was liquidating his 

business and insisted upon a cash transaction,.  See Exhibit 2.6.e.7 (Statement from Thomas R. 

Britt).  Mr. Gillespie paid Mr. Britt’s company $650 in cash.  The School reimbursed G&H 

Bindery. for the cash outlay. See Exhibit 2.6.e.8 (Check #31074, dated December 17, 2004).   

 

Mr. Gillespie, as a WACS Board member, was familiar with the School’s printing and copying 

needs and budgets.  Mr. Gillespie recognized that a drill press would save the school the 

considerable costs of outsourcing drilling the many documents the School printed and distributed 

almost daily in punched paper binders. He was a binder by trade and he recognized the 

liquidation sale price to be an excellent bargain, recommending  the purchase by the School, 

receiving approval and the performing the courtesy service of expending his funds and time so 

that the School could enjoy a value and future savings.  The paper drill was recently appraised at 

$950.00, See Exhibit 2.6.e.9 (Appraisal from L.E.J. Graphic Equipment Inc.).  Mr. Gillespie 

received no consideration  for the transaction, but rather facilitated the purchase from Mr. Britt.. 

It is incorrect to characterize the School's acquisition of the paper binding drill as a “purchase” 

between the School and Mr. Gillespie, and incorrect to assert that Mr. Gillespie received 

“preferential treatment” in connection with this transaction.  

 

iii. The charter school paid the superintendent's son for providing disc jockey services at 

a school "TAKS pool party". The charter school issued check number 32103, dated May 

4, 2005, payable to Matthew Kenney in the amount of $400.00 for disc jockey services 

and a live band performance at a student party. 

 

No family member received preferential treatment regarding this purchase.  This transaction was 

processed in the same manner as any other transaction of a similar value.  Historically, the 

School organized an after-TAKS event in appreciation of campus staff efforts to prepare WACS 

students for the TAKS test. Richard Brown, a WACS teacher, had been proving DJ equipment 
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and services for these types of events; the School paid Mr. Brown $400 for these services.  See 

Exhibit 2.6.e.10 (Check #1036 to Richard Brown and Invoice from Richard Brown).  Mr. Brown 

was among the WACS employees to be honored at the 2005 party,.  Thus, the event planners 

determined that Mr. Brown should not be asked to perform DJ services.  Instead, Matthew 

Kenney, a corporate-level employee (who also operated a DJ equipment rental and DJ service), 

was asked to provide his equipment and services for the same price as had been paid to Mr. 

Brown.  Mr. Kenney agreed to this arrangement.  See Exhibit 2.6.e.11 (Check #32103 to 

Matthew Kenney and Invoice from One way p.a. rentals). 

 

FINDING: 

    

iv. The charter holder board breached its duty to use its resources for the benefit of the 

non-profit corporation. TBOC §22.221. Refer to Appendix I for TBOC reference. The 

charter holder board failed to ensure that the purchase of these services and equipment 

was a reasonable and necessary expense in furtherance of the non-profit corporation's 

charitable purpose of educating students.  The charter holder board also failed to ensure 

that the corporation got the best available value by allowing the superintendent to 

restrict the pool of candidates to members of her family. 

 

RESPONSE: 

 

Authority to investigate and allege statutory violations and breaches of duty by a director of a 

nonprofit organization under the Texas Business Organization Code (TBOC) lies solely with the 

Texas Attorney General.  See Tex. Const. art. IV, §§ 22, 25; Tex. Prop. Code § 123.002; see 

also, e.g., TBOC §§ 12.151, 12.153.  The TBOC specifically provides that the Attorney General 

is the only state agent authorized to assert that the act of a non-profit is not within the lawful 

purposes of the corporation and/or beyond its scope or inconsistent with its purposes.  See TBOC 

§ 20.002.  Moreover, TEC § 7.002(b) provides that the Texas Education Agency’s authority is to 

carry out only the educational functions specifically delegated under §§ 7.021, 7.055 or another 
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provision of the TEC.  We find no provision in the TEC giving the Agency or its auditors the 

authority to interpret the TBOC or to otherwise encroach upon the authority of the Attorney 

General to investigate a breach of duty by a corporation.  A state agency exceeds its statutory 

when the rule or statute it seeks to enforce in not in harmony with the general objectives of that 

provision.  See Gerst v. Oak Cliff Savings & Loan Ass’n, 432 S.W.2d 702, 706 (Tex. 1968).  An 

interpretation of the TBOC and/or investigation of a breach of fiduciary duty of a corporation 

under the TBOC is exclusively delegated by the Texas Constitution and statutes to the Attorney 

General and is not an educational function subject to review by the Commissioner of Education.  

On this basis alone, this Finding should be removed. 

 

More importantly, no member of the WACS Board breached a duty owed under the TBOC.  

TBOC § 22.221 requires a director of a nonprofit corporation to discharge duties: 

 

(1) in good faith;  

(2) with ordinary care and  

(3) in a manner the director reasonably believed to be in the best interest of the 

corporation.  

 

TBOC § 22.221.  By its definition, TBOC § 22.221 applies only to decisions by directors of a 

corporation acting in their board member capacity.  None of the purchases in question involved 

or required action by the WACS Board. TBOC § 22.221 is not applicable to 02-6.e.  

 

The Report does not provide support for its implication that the School may have committed an 

ultra vires act in that the Board failed to ensure that the purchases were “in furtherance of the 

nonprofit corporation's educational purposes.”  It cannot be reasonably argued, and the Report 

does not contend, that the purchase of a fish tank for a living science lab, the purchase of a paper 

drill permitting the school can create its own binders, or the purchase of DJ services for a 

celebratory and staff appreciation event after TAKS testing, whether or not purchased from a 

related party was outside the proper purposes of the School’s governing corporation.  Nor can it 
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be reasonably argued that the Board must approve purchases of $300 or $400, or approve a $650 

reimbursement, or that it second-guess the School’s policies for purchases clearly used for 

School purposes and falling within these amounts.   

 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

v. The charter school failed to comply with Local Government Code §§171.003 - 171.007 

by entering into a lease with a relative of members of the governing board without 

requiring that the related board member abstain from further participation in the matter. 

Local Government Code §171.004. The charter school also failed to take separate votes 

on the budget item related to the matter in which some board members had a conflict of 

interest. Local Government Code §171.005.   Refer to Appendix J for Local Government 

Code. 

 

RESPONSE: 

 

This Finding is entirely unrelated to the transactions in question in Section 2-6.e of the Report.  

Accordingly, this Finding should be removed.   

 

vi. The charter school failed to separately record the interested transactions in its 

accounting system, as required by 19 TAC §100.1047. Refer to Appendix K for applicable 

TAC rule.  

 

19 TAC § 100.1047(f) requires that the charter holder “discretely and clearly” record certain 

related party transactions, including “financial transactions between the charter school and an 

officer or employee of the charter holder or charter school” in the “accounting, auditing, 

budgeting, reporting, and recordkeeping systems for the management and operation of the 
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charter school.” 19 TAC § 100.1047(f) does not specify the manner in which these related party 

purchases are to be recorded.  Moreover, neither FASRG, the Special Supplement-Charter 

Schools (Module 10), Module 11, nor FASB Statement No. 57 prescribe an accounting treatment 

of related party transactions in the ordinary course of business. The School recorded each of the 

purchases in question in the same “clear” and “discrete” manner as similar transactions in the 

ordinary course and in accordance with School policies and practices adopted at that time. As 

such, WACS contends that each purchase in question was recorded in accordance with 19 TAC 

§ 100.1047(f). 

 

Accordingly, the School requests that this Finding be removed from the Report or at a minimum 

amended to specify how the School has not satisfied the requirements of 19 TAC § 100.1047(f) 

in order to permit the School an opportunity to respond. 

 

SECTION 02-7 

 

FINDING: 

 

The charter school did not properly account for its student activity funds.  Auditors found 

the following: 

 

02-7.a.  The charter school maintained its student activity funds in a separate bank 

account and accounted for these funds in a Microsoft Excel spreadsheet instead of 

utilizing a locally defined net asset code to account for these funds within its automated 

financial management system. 

 

RESPONSE: 

 

As 02-7.a relates to funds and accounting, the relevant authority would appear to be the Financial 

Accountability System Resource Guide (“FASRG”).  The Report however provides no FASRG 
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citation or any authority in support of this Finding.  The Report finds that maintaining “student 

activity funds in a separate bank account” is a violation of some unidentified authority.  WACS 

knows of no such authority.  In fact, it is common practice for schools and school districts to 

maintain separate bank accounts for student activity funds, as these are funds held in trust by a 

school for particular purposes, suggesting the maintenance of these funds separately. Thus, the 

WACS practice of accounting for all activity funds in a separate activity funds bank account and 

using a spreadsheet as a ledger maintained by the business (corporate) office for internal tracking 

of these funds is not in violation of FASRG. 

  

WACS does not have “student activity funds” or maintain a “student activity fund” but rather has 

“activity funds” and maintains those funds in an “activity fund account”. The Report is incorrect 

in its assertion that the School does not account for these funds within its automated financial 

management system.  The School does account for activity funds within its automated financial 

management system, as the School annually accounts for and reclassifies the activity funds in 

fund 420 through the financial audit.  

 

The School properly accounts for and maintains its activity funds on a centralized basis in by 

requiring approval for any disbursement of activity funds from the business (corporate) office of 

the School via the submission of a request (minutes) and purchase order prior to any 

disbursement.  See Exhibit 2.7.a.1 (Winfree Academy Charter Schools Purchase Request and 

Minutes for Fund-Raising/Student and Staff Activity Funds/Campus Activity).  Campus principals 

must account to the business (corporate) office for any activity funds received. See Exhibit 

2.7.a.2 (Activity Funds Account Form).  In short, WACS complies with the recommendations of 

FASRG regarding the procedures necessary for maintaining and accounting for student activity 

funds on a centralized basis. 

 

Accordingly, the School requests that this Finding be removed from the Report. 
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FINDING: 

 

2-7.b.  The Charter School deposited student summer school fees into its student activity 

account. 

 

RESPONSE: 

 

In June of 2009, the former Director of Business (Kelli Alexander) mistakenly made a deposit of 

extended session summer school fees into the School’s activity fund account (not, as the Report 

suggests, into a student activity account).  This mistake was revealed by the auditors in October 

2009 prior to the School’s accounting year reconciliation.  Once informed of this error, (and as 

recognized in the Report) the School immediately corrected the mistake and reimbursed the 

WACS general fund account from its activity funds account.  See Exhibit 2.7.b (Reimbursement 

Check #1603). 

 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

2-7.c.  The charter school deposited oil and gas royalties into its student activity fund 

bank account.  These royalties were derived from charter school property, which is 

public property; therefore these funds constitute public funds in accordance with TEC 

§12.128 and should be used in accordance with TEC §12.128. 

 

RESPONSE: 

 

In July 2008, WACS entered into an Oil and Gas Lease for approximately four acres of its Irving 

campus.  In November of 2008, the School received a signing bonus under the lease in the 

amount of $15,364.  The Report incorrectly states that the School received royalties from this 
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lease.  To date, the School has not received any royalties from the lease; it has only received the 

signing bonus.  The School acknowledges that the signing bonus is revenue derived from School 

property and, as such, the amount was mistakenly deposited into the activity funds account by 

Kelli Alexander, the former Director of Business..  The School subsequently corrected this error.  

See Exhibit 2.7.c (Reimbursement Check #1809).  Any future revenue that might be received 

from the lease will be deposited into the School’s general fund account. 

 

Accordingly, the School requests that this Finding be removed from the Report. 

 

FINDING: 

 

2-7.d.  “The Charter School paid bonuses to its employees from its student activity 

account and may not have properly reported bonuses as taxable income of employee.” 

 

RESPONSE: 

 

Finding 2-7.d does not inform as to the dates and specific employee incentives it questions.  

However, WACS assumes that the Report is referring to corporate employee incentives from the 

years prior to the 2009 school year, when the School directed Region XI, its third party business 

and payroll processor since 2005, to discontinue this practice and to issue corporate employee 

incentives from the general fund account.  The Report however does misstate the practice prior 

to 2009; Region XI issued corporate incentives from the School’s activity fund account, not a 

student activity fund account.  The corporate employee incentives have been properly reported as 

taxable income.  See Exhibit 2.7.d (Sample Payroll Records from 2005-2008).  Similar records 

exist for all employees that have received incentives. 

 

Accordingly, the School requests that this Finding be removed from the Report. 
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REQUIRED ACTIONS 

 

REQUIRED ACTION: 

 

02-1.  The charter holder's board must ensure that it establishes and incorporates a 

strong system of internal controls to ensure proper administration of its school financial 

and operational management system in accordance with the FASRG and GAAP. 

 

RESPONSE: 

 

WACS has developed and previously implemented a strong system of internal controls in 

accordance with FASRG and GAAP.  Annually, WACS publishes a Board-approved Financial 

Policy and Procedures manual outlining outlines the School’s system of internal controls to 

ensure proper administration of its financial and operational management system in accordance 

with the FASRG and GAAP.  Also, in accordance with 19 TAC 100.1047(c), WACS engages an 

independent auditor each year to conduct an audit of the WACS financial and programmatic 

operations and the annual financial and programmatic audits, have not reported any deficiencies 

or weaknesses in the system of internal controls or suggested a need for strengthening the current 

systems in place. 

 

Moreover, WACS is unable to specifically respond to the broad and vague requirement “to 

incorporate a strong system of internal controls to ensure proper administration of its school 

financial and operational management system”.  WACS has already taken and will continue 

efforts to undertake specific corrective actions and self-improvement measures, including the 

design and implementation of additional internal controls. Actions previously undertaken in 

various stages of WACS’ development are described throughout this Response.  Without a 

specific corrective action or recommended procedure or policy to consider, the School is unable 

to demonstrate that a Required Action has been, or will be taken.  
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Accordingly, WACS requests that this Required Action be removed from the Final Report or 

that, at a minimum, Required Actions from WACS are specified in an augmented Report with 

further opportunity for  the School to respond.  

 

REQUIRED ACTION: 

 

02-2.  The charter school must ensure that it takes the necessary steps to comply with 

TEC  §44.031, as was adopted by the charter school in its charter amendment, for 

procurement of future construction projects. In addition, charter school officials 

responsible for the procurement process should receive additional training in the area of 

state and federal procurement rules and regulations. 

 

RESPONSE: 

 

WACS had satisfied the Required Action 2-2 prior to the Agency’s investigation and on-site 

visit.  As described in WACS Response to Section 02-1.a and 02-2, WACS has procured a 

number of projects in accordance with TEC Chapter 44, Subchapter B in the past several years. 

See Exhibit 2.1.a.1 (Summary of Projects Governed by TEC Chapter 44, Subchapter B).  As 

described in detail in WACS Response to Part 02-2, WACS completed two major construction 

projects in accordance with TEC Chapter 44, Subchapter B in September 2008 and June of 2009, 

prior to the arrival of the auditors. The procurement of several construction projects in 

accordance with TEC Chapter 44, Subchapter B demonstrates that the School takes the necessary 

steps to ensure compliance with TEC Chapter 44, Subchapter B and has done so for several 

projects over the past several years.  The successful procurement of these projects in accordance 

with TEC Chapter 44, Subchapter B also demonstrates that WACS has proper controls and 

procedures in place to ensure compliance with TEC Chapter 44, Subchapter B.  

 

As set forth in WACS Response to Section 02-2, Doyle Elkin, as Purchasing Coordinator, is 

responsible for the WACS procurement process and has, since August 2008, has overseen the 
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School’s purchasing and contract procurement procedures to ensure that WACS is and remains 

in compliance.  WACS has previously satisfied the additional training requirement of this 

Required Action and will continue to provide training in state and federal procurement rules and 

regulations as needed, to wit:  On January 9, 2009, Mr. Elkin, along with the WACS Board, 

completed the Charter School Board Members and Administrators Training in School Finance 

and Accountability Public Funds. See Exhibit 2.2.8 (Certificate of Attendance to Doyle Elkin, 

dated January 9, 2009).  Mr. Elkin also completed Continuing Professional Education in 

Construction in April 2009 and an Asbestos Program Manager Environmental Training Program 

in April 2010.  See Exhibit 2.2.9 (Certificate of Completion for Construction Boot Camp II, 

dated April 24, 2009; Certificate of Completion of Environmental Training Program, dated April 

16, 2010).  Mr. Elkin also works directly with WACS legal counsel regarding potential 

procurement contracts to ensure compliance and best practice. See, e.g. Exhibit 2.2.1 (Agenda 

and Minutes of a Regular Meeting of the WACS Board, dated September 30, 2008). 

 

Accordingly, WACS requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION: 

 

02-3.  The charter school must implement adequate policies and procedures that are 

formally adopted by its board to ensure that it is managing the charter school's funds and 

property appropriately in accordance with 19 TAC §100.1043 and TEC §12.107.  

 

RESPONSE: 

 

This Required Action is too vaguely and broadly stated for WACS to properly respond. Without 

a specific corrective action or recommended procedure or policy to consider, the School is 

unable to demonstrate that a specific Required Action has been, or will be taken.  As stated, the 

Required Action provides no indication (as it has in other Required Actions) as to what policy or 

procedure the Report believes WACS should have in place to ensure that it is in compliance with 
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19 TEC 100.1043 and TEC 12.107. 

 

Moreover, WACS strongly objects to this Required Action because, as demonstrated in the 

WACS Response to the Sections of the Report that claim that a particular transaction or purchase 

violated TEC §12.107, there is no evidence to support a conclusion that the WACS has not 

managed funds and property appropriately and for the benefit of the School and its students. On 

the contrary, for each and every transaction or purchase questioned in this Report, there is ample 

evidence to demonstrate that the purchase or transaction was made for the benefit of the School 

and its students, and the items purchased were used by the School for school operations. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION: 

 

02-4.  The charter school must implement adequate internal control policies and 

procedures to ensure that all interested transactions and/or conflicts of interest are 

properly disclosed by employees and identified by the charter school in accordance with 

19 TAC §100.1047. The charter school may also consider incorporating a standard form 

to be utilized by employees requiring all employees to submit the standardized conflict of 

interest form to indicate whether or not any conflict of interest exists.   

 

RESPONSE: 

 

19 TAC §100.1047(f) requires that the charter holder “discretely and clearly” record in the 

“accounting, auditing, budgeting, reporting, and recordkeeping systems for the management and 

operation of the charter school” certain related party transactions, including “financial 

transactions between the charter school and an officer or employee of the charter holder or 

charter school.” 19 TAC §100.1047(f) does not specify the manner in which related party 

transactions in the ordinary course of business should be recorded.  Neither FASRG, nor the 
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Special Supplement-Charter Schools (Module 10 or Module 11), nor FASB Statement No. 57 

prescribe particular or separate accounting treatment of related party transactions in the ordinary 

course of business. 19 TAC §100.1047(f) does not address the disclosure of conflicts of interest. 

19 TAC §100.1131-1134 governs conflict of interests and sets forth the disclosure requirements 

for interested parties employed by a charter school. WACS has complied with 19 TAC 

§100.1131-1134 when required. 

 

WACS contends that it maintains adequate documentation to demonstrate compliance for 

interested transactions in accordance with 19 TAC §100.1047(f). 19 TAC §100.1047(f) requires 

that the charter holder “discretely and clearly” record in the “accounting, auditing, budgeting, 

reporting, and recordkeeping systems for the management and operation of the charter school” 

certain related party transactions, including “financial transactions between the charter school 

and an officer or employee of the charter holder or charter school.” 19 TAC §100.1047(f) does 

not specify the manner in which related party transactions in the ordinary course of business 

should be recorded. Neither FASRG, nor the Special Supplement-Charter Schools (Module 10 or 

Module 11), nor FASB Statement No. 57 prescribe particular or separate accounting treatment of 

related party transactions in the ordinary course of business. Thus, except for a transaction 

subject to the requirements of 19 TAC §100.1131-1134, WACS records and documents 

interested party transactions in the ordinary course of business in the same manner as other 

transactions in the ordinary course of business of a similar amount and nature, and in accordance 

with any WACS polices applicable to the transaction.  

 

Furthermore, WACS maintains that the requirements of 19 TAC §100.1047 are met through the 

creation and maintenance of summary and detailed financial accounting and other related 

business records for each vendor with whom WACS does business.  These records uniquely and 

unambiguously account for and track charter activities, functions, programs, and 

services.  WACS faithfully adheres to the financial account codes set forth in Module 11 to the 

Financial Accountability System Resource Guide and maintains the required related source 

records. 
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WACS further contends that “incorporating a standard form to be utilized by employees 

requiring all employees to submit the standardized conflict of interest form to indicate whether 

or not any conflict of interest exists” is not required to be compliant with any law or rule 

applicable to charter schools.  WACS also believes such a form is unnecessary given the 

disclosures made annually in the Annual Governance Reports and that WACS already submits 

annually to the Agency and maintains in the personnel files for each employee and Board 

member. See Exhibit 2.6.a.2 (Annual Governance Reporting Form for Open-Enrollment Charter 

Schools, 2009-2011)(Disclosure not required for years prior to 2009-2010).  Such disclosures 

permit WACS to determine the presence of any conflicts that may require action under 19 TAC 

§100.1131-1134.  

 

Accordingly, the School requests that this Required Action be removed from the Report or at a 

minimum amended to specify how the School has not satisfied the requirements of 19 TAC 

§ 100.1047(f) in order to permit the School an opportunity to respond.  Nevertheless, WACS is 

interested in the Agency’s position on this issue and will work with the Agency to resolve its 

concerns in this area.  

 

REQUIRED ACTION: 

 

02-5. The charter school must ensure that it properly records and maintains adequate 

documentation to demonstrate compliance for interested transactions in accordance with 

19 TAC §100.1047. Refer to Appendix K for 19 TAC §100.1047. 

 

RESPONSE: 

 

19 TAC §100.1047(f) requires that the charter holder “discretely and clearly” record in the 

“accounting, auditing, budgeting, reporting, and recordkeeping systems for the management and 

operation of the charter school” certain related party transactions, including “financial 
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transactions between the charter school and an officer or employee of the charter holder or 

charter school.” 19 TAC §100.1047(f) does not specify the manner in which related party 

transactions in the ordinary course of business should be recorded.  Neither FASRG, nor the 

Special Supplement-Charter Schools (Module 10 or Module 11), nor FASB Statement No. 57 

prescribe particular or separate accounting treatment of related party transactions in the ordinary 

course of business.  Thus, WACS maintains adequate documentation to demonstrate compliance 

for interested transactions in accordance with 19 TAC §100.1047(f) as WACS records, and 

documents interested party transactions in the ordinary course of business in the same manner as 

other transactions in the ordinary course of business of a similar amount and nature, and in 

accordance with any WACS polices applicable to the transaction.  

 

Furthermore, WACS maintains that the requirements of 19 TAC §100.1047 are met through the 

creation and maintenance of summary and detailed financial accounting and other related 

business records for each vendor with whom WACS does business.  These records uniquely and 

unambiguously account for and track charter activities, functions, programs, and 

services.  WACS faithfully adheres to the financial account codes set forth in Module 11 to the 

Financial Accountability System Resource Guide and maintains the required related source 

records.  

 

Accordingly, the School requests that this Required Action be removed from the Report or at a 

minimum amended to specify how the School has not satisfied the requirements of 19 TAC 

§ 100.1047(f) in order to permit the School an opportunity to respond.  

 

REQUIRED ACTION: 

 

02-6.  The charter holder's board of trustees must ensure that it properly exercises its 

fiduciary responsibilities in accordance with TBOC §22.221 and that it maintains 

adequate documentation to establish or demonstrate that its business decisions and/or 
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actions are in the best interest of the corporation. Refer to Appendix I for TBOC 

reference. 

 

RESPONSE: 

 

As set forth in the WACS Response to the sections of the Report that claim a violation of TBOC, 

it is the position of WACS that interpretation of the TBOC and/or investigation of a breach of 

fiduciary duty of a corporation is clearly and exclusively delegated by the Texas constitution and 

statutes to the Attorney General and is therefore, not an educational function given to the 

Commissioner of Education. For such reason alone, WACS requests that this Required Action be 

removed.  Also, this Required Action is stated in such general and broad terms so as to not 

permit WACS an opportunity to properly respond. Absent a specific corrective action or 

recommended procedure or policy, it is impossible for WACS to demonstrate that specific action 

has been or will be taken. 

 

Additionally, as set forth in the WACS Response to Sections of the Report to claims of a 

violation of TBOC, the Report provides no support for its conclusion that the WACS Board 

breached its fiduciary duty to the School. Rather, the Report attempts to impose obligations upon 

a board not contemplated by TBOC.  The facts are that the WACS Board members carry out 

their fiduciary duties in the manner required by the TBOC: making a determination in good faith 

and reasonable belief that their decisions are in the best interest of the School.  There is no 

evidence or reason to suggest the contrary and thus, no reason for the School for corrective 

action regarding the manner in which the Board determines that a transaction or purchase should 

be made or conducted on behalf of the School. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 
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REQUIRED ACTION: 

 

02-7.  The charter school must implement adequate board-adopted policies and 

administrative procedures for properly recording its student activity funds and for 

providing reasonable assurance that it is managing student activity funds for the benefit 

of the students. The charter school should define what constitutes student activity funds, 

the purpose for these funds, procedures for accounting for these funds, procedures for the 

authorization of the use of these funds and what documentation or forms are required to 

support the source and use of these funds. 

  

RESPONSE: 

 

As set forth in WACS Response to Section 02-7 of the Report, WACS does not have student 

activity funds nor does it maintain a student activity account.  WACS maintains an activity fund 

account and deposits any activity funds into that account. WACS has board-adopted policies and 

administrative procedures for accounting for these funds, authorization of the use of these funds 

and proper documentation and forms to support the source and use of activity funds.  As 

described in WACS Response to Section 02-7.a. of the Report, and in accordance with the 

Board-adopted Financial Policies and Procedures Manual, the School properly accounts for and 

maintains its activity funds on a centralized basis in accordance with FASRG by requiring 

approval for any disbursement of activity funds from the business (corporate) office of the 

School via the submission of a request (minutes) and purchase order prior to any disbursement.  

See Exhibit 2.7.a.1 (Winfree Academy Charter Schools Purchase Request and Minutes for Fund-

Raising/Student and Staff Activity Funds/Campus Activity).  Campus principals must account to 

the business (corporate) office for any activity funds received. See Exhibit 2.7.a.2 (Activity 

Funds Account Form). 

 

Accordingly, WACS requests that this Required Action be removed from the Report. 
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REQUIRED ACTION: 

 

02-8.  The charter school must ensure that it properly accounts for its student activity 

funds in its financial management system in accordance with GAAP. 

 

RESPONSE: 

 

As set forth in WACS Response to Section 02-7 of the Report, WACS does not have student 

activity funds nor does it maintain a student activity account.  WACS maintains an activity fund 

account and deposits any activity funds into that account and accounts.  These activity funds are 

properly accounted for in accordance with GAAP.  In accordance with 19 TAC 100.1047(c), 

WACS engages a qualified independent auditor each year who conducts an independent audit of 

the WACS financial and programmatic operations. To date, the independent auditor has not 

found errors, concerns or recommended corrective actions regarding the method by which 

WACS accounts for its activity funds. Further, WACS annual financial statements properly 

account for WACS activity funds. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION: 

 

02-9.  The charter school must ensure that it establishes an object code within net asset 

code 420 to properly account for its revenue generated from summer school fees as 

public funds. 

 

RESPONSE: 

 

As set forth in WACS Response to Section 02-7.b, in June of 2009, the former Director of 

Business erred, mistakenly depositing extended session summer school fees into the School’s 
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activity fund account (and not, as the Report suggests, into a student activity account. WACS 

does not have a student activity account).  This one-time error discovered by the auditors was 

immediately corrected.  No other summer school revenues from previous or subsequent years 

have been erroneously deposited into the activity fund account. 

 

WACS will not offer Summer School for the summer of 2012 and therefore, will not generate 

revenues from summer school fees.  Should WACS decide to offer Summer School in the future, 

it will use an object code within net asset code 420 to account for this revenue as WACS 

understands that the revenues from summer school fees are public funds. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION: 

 

02-10.  The charter school must ensure that it establishes an object code within net asset 

code 420 to properly account for its revenue generated from oil and gas royalties as 

public funds. 

 

RESPONSE: 

 

As set forth in WACS Response to Section 02-7.c, the Report incorrectly states that WACS 

received “royalties” from an oil and gas lease.  In July 2008, WACS entered into an Oil and Gas 

Lease for approximately four (4) acres of its Irving campus and received a signing bonus under 

the lease. To date, the School has not received royalties from that lease; it did receive a one time 

“signing bonus.”  Should WACS, in the future, receive royalties from this lease, WACS will use 

an object code within net asset code 420 to account for these revenues, as WACS is aware that 

revenues generated from School owned oil and gas leases are public funds. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 
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REQUIRED ACTION:  

 

02-11.  The charter holder must research and reclassify all summer school proceeds 

deposited into its student activity funds bank account prior to the $27,505.00 

reclassification and provide a schedule listing any/all summer school fees being 

reclassified to substantiate the reimbursement of funds. At a minimum, this listing should 

identify the date, payer, student name, and dollar amount. 

 

RESPONSE: 

 

As set forth in WACS Response to Section 02-7.b, in June of 2009, the former Director of 

Business mistakenly deposited extended session summer school fees into the School’s activity 

fund account (not, as the Report suggests, into a student activity account as the School does not 

have a student activity account).  This was a one-time mistake discovered by the auditors and 

immediately corrected.  No other summer school revenues from previous or subsequent years 

were deposited into the activity fund account. As this was a singular depository mistake made in 

2009, and WACS has no current plans to reinstate summer school classes, for WACS to now 

reclassify summer school proceeds or provide a schedule is an exercise in futility. 

 

Accordingly, the School requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION: 

 

02-12.  The charter holder must reclassify all oil and gas lease proceeds deposited into 

the student activity fund's bank account and provide a schedule listing any/all royalties 

received from the inception of its oil and gas lease to substantiate the reimbursement of 

funds. At a minimum, this listing should identify the date, payer, dollar amount, and the 

oil and gas royalty interest for each payment received. 
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RESPONSE: 

 

As set forth in WACS Response to 2-7.c., WACS received a one time signing bonus upon 

entering into an oil and gas lease in July 2008. The signing bonus was mistakenly deposited into 

the School’s activity fund. WACS has already corrected this error and reclassified the signing 

bonus as general funds. As there have been no proceeds other than the signing bonus, there is no 

purpose in requiring WACS to reclassify these proceeds or to provide a proceeds schedule.  

 

Accordingly, the School requests that this Required Action be removed from the Report. 

 

REQUIRED ACTION:  

 

02-13. The charter school must provide documentary evidence to demonstrate that staff 

bonuses paid with student activity funds were properly reported to the IRS as taxable 

income for each employee. 

 

RESPONSE: 

 

As set forth in WACS Response to Section 02-7.d, the Report does not identify a year or the 

employees alleged to have been improperly to the IRS. WACS maintains and is confident that its 

corporate employee incentives were all properly reported as taxable income to the IRS for each 

WACS employee and each year that employee was paid. Upon request, WACS will provide 

documentary evidence to demonstrate this. WACS therefore requests that the Report provide 

specificity as to which tax year(s) or which employee incentives the Agency believes were not 

properly reported as taxable income.  Please see WACS Response to Section 02-7.d., WACS 

which attaches a sample of payroll records for Jacqueline Deen demonstrating that corporate 

incentives were properly reported to the IRS as taxable income. See Exhibit 2.7.d (Sample 
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Payroll Records from 2005-2008). Similar records exist for all employees receiving these 

incentives. 

 

Accordingly, the School requests that this Required Action be removed from the Report or at a 

minimum amended to specify what type of documentary evidence is required to be provided 

(i.e., a list of tax years, list of employees) or that this Required Action be removed from the 

Report. 

 

 

 

 

 

 

 

 

 

 



WINFREE ACADEMY CHARTER SCHOOLS 
RESPONSE AND OBJECTIONS TO TEXAS EDUCATION AGENCY 

PRELIMINARY AUDIT REPORT 
PART III 

FEDERAL AWARDS 
 

Auditors from the Texas Education Agency (“TEA”) Division of Financial Audits conducted an on-
site audit of federal financial and other grant awards administered by Winfree Academy Charter 
Schools (“WACS” or the “School”) and issued five separate findings as follows: 

 
• 03-1.  The charter school did not maintain adequate documentation to support Title I, Part 

A payroll expenditures in accordance with the Office of Management and Budget (0MB) 
Circular A-122, Attachment B, §8(m).  Refer to Appendix M for 0MB Circular A-122, 
Attachment B, §8(m).  For school year 2008-2009, the charter school incurred $207,907 in 
payroll expenses for five employees.  Auditors reviewed the Year to Date Distribution 
Journal, for pay dates September 1, 2008, through August 31, 2009, and noted that seven 
employees were partially funded from Title I, Part A funds; however, adequate 
documentation, such as personnel activity reports, were not maintained to support the 
payroll expenditures charged to the Title I, Part A program.  Consequently, Auditors 
questioned the total payroll costs charged to this federal program.  Total questioned costs: 
$207,907.00. 

• 03-2.  The charter school did not maintain documentary evidence ensuring that Title I 
funds were used only to supplement or increase non-Federal sources used for the 
education of participating children and did not supplant funds from non-Federal sources 
in accordance with P.L. 107-110, Section 1120A(b)(1) and the NCLB.  Consolidated 
Application PS3101 Schedule Instructions.  Refer to Appendix N and Appendix 0, 
respectively. 

• 03-3.  The charter school did not maintain documentary evidence that Title I, Part A funds 
were reserved to provide reasonable and necessary services, comparable to those provided 
to children in participating school attendance areas, to homeless children as required by 
P.L. 107-110, Section 1113(c)(B)(3).  Refer to Appendix P. 

• 03-4.  The charter school did not provide documentary evidence that the Title I, Part A 
campuses developed School-Parent Compacts that were compliant with the requirement of 
P.L 107-110, Section 1118. See Appendix Q for P.L. 107-110, Section 1118.  The charter 
school’s School-Parent Compact did not specifically state how parents, the entire school 
staff, and students would share the responsibility for improved student academic 
achievement and describe how the charter school and parents would develop a partnership 
to help children reach proficiency on the Texas content standards. 

• 03-5.  The charter school did not maintain documentary evidence that it had established 
appropriate highly qualified teacher (HQT) requirements for all teachers who teach core 
subjects.  Auditors tested the status of 36 core subject teachers and instructional aides for 
highly qualified status and noted that the charter school did not maintain required 
documentation assuring the TEA that all core subject teachers and educational aides 
either assigned to Title I, Part A campuses or funded with Title I, Part A funds were highly 
qualified.  Most importantly, the charter school failed to maintain evidence that Bilingual 
and Special Education teachers/instructional aides met the requirements noted in P.L. 107-
110, Section 1119.  Refer to Appendix R for P.L 107-110, Section 1119.  TEA requires the 
maintenance of HQT documentation in the teacher’s service record or personnel file to 
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demonstrate compliance in accordance with all applicable statutory and regulatory 
requirements. 

 
See Exhibit 3-1, Preliminary Report Part III, pp. 90-91. 
 
The Report questioned $207,907.00 in costs related to payroll costs charge to the Title I, Part A 
federal program.  Auditors additionally stated six Required Actions, as follows: 
 
3-1. The charter school must ensure that it properly supports all charges to grant awards for 

salaries and wages in order to comply with the 0MB Circular A-122, Attachment B, §8(m). 
3-2. The charter school must provide personnel activity reports to support the allowability of 

$207,907.00 in federal expenditures or return that amount to the TEA. 
3-3. The charter school must enforce controls and develop and implement any additional policies 

and procedures necessary to ensure that Federal funds are not supplanted in accordance with 
P.L. 107-110, Section 1120A(b)(1) and the NCLB Consolidated Application PS3101 
Schedule Instructions. 

3-4.  The charter school must examine the services that it provides to students on participating Title 
I campuses and reserve Title I funds to ensure that students in homeless situations, who attend 
nonparticipating campuses in the charter school, are provided comparable services as required 
by P,L 107-110, Section 1113(c)(B)(3). 

3-5.    The charter school must ensure that its principals work with their technical assistance provider 
to develop a Title I school-parent compact. The campus must then distribute the compact to 
parents of all students.  

3-6.  The charter school must create and maintain documentation demonstrating that its teachers 
met the highly qualified teacher requirements based on individual job responsibilities. 
 

Auditors did not provide specific reference to documentation supporting each of the TEA’s findings, 
or an appendix of documents reviewed, but provided a brief discussion and disclosure of the 
Auditors’ findings. 
 
While WACS respectfully disagrees with the Report’s determinations, WACS appreciates that the 
complexities of federal grant administration calls for constant introspection, self-evaluation and 
system improvements.  WACS is also aware that as hard as it might try, and as much is it might wish 
to be always and totally compliant and self-reliant, it greatly benefits from the observations of those 
outside its system.  
 
The policies, administrative procedures and the other documents and explanations described and 
attached to this Response are offered so that the TEA may reconsider its preliminary findings and as 
evidence that WACS has responded to, addressed, and resolved each of the Report’s Findings.  
 
THE FINDINGS AND WACS RESPONSES 
 
Auditors conducted an on-site examination of the financial and other grant records created and 
maintained by Winfree Academy Charter Schools (WACS) (the charter school).  Auditors also 
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interviewed the Superintendent, other administrators and staff.  The discussion contained in this part 
of the Report disclosed the Auditors’ findings with respect to their audit of the School’s 
administration of federal awards. 
 
FINDING 03-1.  The charter school did not maintain adequate documentation to support 
Title I, Part A payroll expenditures in accordance with the Office of Management and 
Budget (OMB) Circular A-122, Attachment B, §8(m).  Refer to Appendix M for OMB 
Circular A-122, Attachment B, §8(m).  For school year 2008-2009, the charter school incurred 
$207,907 in payroll expenses for five employees.  Auditors reviewed the Year to Date 
Distribution Journal, for pay dates September 1, 2008, through August 31, 2009, and noted that 
seven employees were partially funded from Title I, Part A funds; however, adequate 
documentation, such as personnel activity reports, were not maintained to support the payroll 
expenditures charged to the Title I, Part A program.  Consequently, auditors questioned the 
total payroll costs charged to this federal program. Total questioned costs: $207,907.00. 
 
WACS RESPONSE:  
 
The Auditors’ finding above refers to Appendix B of 2 CFR Part 230, § 8(m) and OMB 
Circular A-122, Attachment B, § 8(m) which set out the basic requirements for the Personnel Activity 
Report documentation needed to support payroll expenses incurred and funded by Title I, Part A.  
Section 8(m)(2) provides that nonprofit organizations must maintain reports that satisfy the following 
four standards: 
 

• The reports must reflect an after-the-fact determination of the actual activity of each 
employee.  Budget estimates (i.e., estimates determined before the services are 
performed) do not qualify as support for charges to awards.  

• Each report must account for the total activity for which employees are compensated, 
and which is required in fulfillment of their obligations to the organization. 

• The reports must be signed by the individual employee, or by a responsible 
supervisory official having first-hand knowledge of the activities performed by the 
employee, that the distribution of activity represents a reasonable estimate of the 
actual work performed by the employee during the periods covered by the reports. 

• The reports must be prepared at least monthly, and must coincide with one or more 
pay periods. 

 
Unlike most other entities, nonprofit charter schools in Texas are provided little if no guidance in 
addressing these requirements.  Model forms for Time and Effort Reports and/or Personnel Activity 
Reports are readily found on the Internet at sites developed by entities such as the Texas Governor’s 
Office, Texas Tech University and the North Carolina Department of Education, etc.  See Exhibit 3-2.  
But nothing similar is found for nonprofit corporate-run charter schools.  And neither the OMB 
Circular A-122, Attachment B, § 8(m)(2), nor the TEA provides Texas nonprofit charter schools with 
a model form meeting the compliance requirement that the Auditors refer to in their Findings.  As the 
TEA Division of Financial Audits acknowledged in its statewide training, Payroll Positions and Time 
& Effort.  Oh what an effort! there is much “[u]nclear and contradictory guidance” on these 
requirements.  See Exhibit 3-3.  In June 2011, the TEA Audit Division training for ISDs and charter 
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schools provided school districts attendees with sample forms for, but no sample forms or even 
specific advice was offered to the charters on how these schools might meet their reporting 
obligations.  See id. available at http://www.tea.state.tx.us/index4.aspx?id=2147501110.  Previous 
years training from TEA discloses similar, if any, guidance on these requirements.  Thus, at all 
relevant times to this audit, indeed even at present, nonprofit charter schools are in desperate need of 
further specific guidance.  Id.   

 
WACS made a good faith effort to prepare its own Time and Effort Logs, now known as Personal 
Activity Reports, to comply with the OMB requirements of Circular A-122, Attachment B, § 8(m)(2) 
(see examples in Exhibit 3-4 containing Time and Effort sheets for the campuses and supporting 
documents that were available).   
 
It is important to note that WACS had sought out the assistance of Educational Service Center 
Region XI for guidance on Time and Effort throughout the 2008–2009 school year.  ESCs are 
statutorily charged with providing services to charter schools, including training and guidance on 
program compliance.  See TEX. EDUC. CODE §§ 8.051-.053; 12.103(c).  Specifically, charter schools 
are “entitled to the same level of services provided to school districts by regional education service 
centers.”  Id.  § 12.103(c).   
 
As the TEA informed the U. S. Department of Education:  
 

In Texas, regional Education Service Centers (ESCs) have responsibility for 
providing technical assistance to school districts (Texas Education Code, 
Section 8.051) not the state Agency. Each ESC is governed by a board of seven 
directors and operates under rules implemented by the Commissioner of 
Education. TEA, through the Commissioner, has oversight of the operation and 
administration of the ESCs.  The Commissioner evaluates the performance of 
each ESC annually.  TEA will provide technical assistance to LEAs through the 
twenty regional ESCs.  The Agency funds staff at each ESC…. 
 

See Revised State Plan, Texas Education Agency, June 1, 2007, p. 14.  Attached as Exhibit 3-5.   
 
As described above, WACS was statutorily entitled to and in fact relied on the expertise of Region XI 
for technical assistance for Time and Effort reporting. 
 
During the 2008–2009 school year, representatives from Region XI were guiding and advising 
WACS staff on Time and Effort reporting.  During the on-site Audit, a representative from Region XI 
assisted WACS school finance staff and explained to the TEA Auditors that WACS had been 
specifically advised by Region XI and WACS, following this advice used a form similar to the semi-
annual certification allowable under OMB Circular A-87 for independent school district for 
employees funded 100% by grant funding.  The timeframe was adjusted at Region XI’s direction 
from the OMB Circular A-87 requirement of semi-annual to comply with the requirements contained 
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in OMB Circular A-122, Attachment B, §8(m)(2); which change resulted in the forms being 
completed for each pay period.  (See examples in Exhibit 3-6).  The School in good faith required 
each employee to complete these forms as evidenced in the exhibits listed above.   
 
Additionally, the appearance of partial funding was determined to be in error.  The total amount 
available within Title I, Part A was in fact insufficient to cover the entire payroll cost of the 
questioned employees.  Consequently an end-of-year adjustment was made to reclassify an 
appropriate amount to non-Title I, Part A funding.  The end-of-year adjustment was necessary due to 
program limitations in the software provided by Region XI.  The payroll portion of the 
Regional Service Center Computer Cooperative (RSCCC) software provided by Region XI and 
utilized throughout the state by ISDs and charter schools—the program that produces the Year to 
Date Distribution Journal reviewed by the TEA Auditors—has limited capabilities to show any 
correcting transactions outside of actually processing a set of normal payroll transactions.  As such, 
general ledger corrections at year end were entered into the general ledger as adjusting journal 
transactions to correct any amounts that should not be charged to Title I, Part A for employees who 
should not appear on the Year to Date Distribution Journal.  These corrections are in compliance with 
applicable auditing and accounting standards.   
 
Using these Time and Effort Logs and other source documents WACS teachers prepared and 
reviewed revised Personal Activity Report forms for the 2008–2009 school year, meeting and 
exceeding the requirements of OMB Circular A-122, Attachment B, § 8(m)(2) for each of the 
employees funded from Title I, Part A in that year.  The above Personnel Activity Reports have been 
completed reviewed and executed for the 2008–2009 school year by the employees in question.  
Specifically, the four standards specified in OMB Circular A-122, Attachment B, § 8(m)(2) have 
been met with respect to the five employees funded from Title I, Part A.  (See Exhibits 3-5 and 3-7).  
The previously submitted Time and Effort documents supplemented, and the newly submitted 
Personal Activity Reports (attached as Exhibits 14.1 through 14.4) are submitted in compliance with 
Time and Effort requirements under the regulations and this Finding.  
 
FINDING 03-2. The charter school did not maintain documentary evidence ensuring that 
Title I funds were used only to supplement or increase non-Federal sources used for the 
education of participating children and did not supplant funds from non-Federal sources in 
accordance with P.L. 107-110, Section 1120A(b)(1) and the NCLB .  Consolidated Application 
PS3101 Schedule Instructions. Refer to Appendix N and Appendix 0, respectively. 
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03-2.a. The Preliminary Audit Fact Finding:   
The charter school violated the supplanting prohibition because the charter school 
used federal funds to provide the same activity for non-Title I students that it provided 
with Title I, Part A funds for Title I students in Title I schools. A review of the TEA 
SAS §2007-2009 Texas Science, Technology, Engineering & Math (T-STEM) Network 
Science Achievement Program application indicated that the charter school used 
Title I, Part A funds to provide the T-STEM program to campus 004, identified as 
“Not Title I Eligible” in the Consolidated Application for Federal Funding, for school 
year 2008-2009. Specifically, one employee was funded with Title I, Part A funds to 
continue the STEM program at campus 004. 

  
WACS RESPONSE: 
 
Reviewing WACS’ PEIMS Financial Data for the 2008–2009 school year, which can be found on the 
TEA web site, there is no coding of any payroll or non-payroll costs within fund 2011 Title I, to 
campus 004.  This data is included in Exhibit 3-8.  This is also supported by WACS’ 2011 General 
Ledger attached as Exhibit 3-9 which shows no fund 211 Title I at campus 004 for the 2008–2009 
school year.  As such, this sub-finding 03-2.a. appears to be in error or an oversight by the Auditors, 
and not supported by the existing documentation. 

 
FINDING 03-2.  The charter school did not maintain documentary evidence ensuring that 
Title I funds were used only to supplement or increase non-Federal sources used for the 
education of participating children and did not supplant funds from non-Federal sources in 
accordance with P.L. 107-110, Section 1120A(b)(1) and the NCLB .  Consolidated Application 
PS3101 Schedule Instructions. Refer to Appendix N and Appendix 0, respectively. 

 
 

03-2.b. The Preliminary Audit Fact Finding:   
The charter school violated the supplanting prohibition because the charter school 
conducted certain activities in the prior year with non-Federal funds. Specifically, the 
fiscal and program records indicated that activities conducted in school year 2008-
2009, with Title I, Part A funds, were previously funded from state sources. In this 
case, the T-STEM grant was granted to the charter school in school year 2007-2008. 
Specifically, the charter school supported the previously state-funded T-STEM staff 
with Title I, Part A funds in the 2008-2009 school year. 

 
WACS RESPONSE: 
 
WACS’ utilization of Title I Part A funds for the 2008–2009 school year were in fact supplementary 
in nature.  Among other things demonstrating the supplementation of existing programs, the duties 
and responsibilities of positions paid from T-STEM monies during the 2007–2008 school year and 
those positions funded through Title I Part A for the 2008–2009 school year were in fact distinct 
positions with new and additional responsibilities and functions.  A review of the documentation 
demonstrates that job descriptions, responsibilities and actual job functions were modified 
extensively between those under the T-STEM grant in the 2007–2008 school year and the positions 
funded under Title I Part A for the 2008–2009 school year.  
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For instance, in the 2007–2008 school year the positions funded under the T-STEM grant were 
classified as STEM Coordinators (see Exhibit 3-10).  The duties listed in the summary of the STEM 
Coordinator job description are as follows: 
 

i. Provides services directly to students by forming flexible skill level groups.  
ii. Conducts intensive intervention in math and science.   

iii. Functions as collegial coach to math and science instructors. 
iv. Functions as coordinator to liberal arts instructors incorporating math and 

science into the curriculum.   
v. Attends professional development opportunities and delivers the training to the 

campus.   
vi. Coordinates field based experiences and STEM grant activities for the campus.   

vii. Supports an effective 9-12 program that addresses the needs of students and 
the mission of the school district. 

 
In contrast, during the 2008–2009 school year, the positions funded under Title I, Part A were 
classified as Core Recovery Coaches.  The duties listed in the Core Recovery Coach job description 
are as follows: 
 

i. Provides intensive instruction to all students in all core areas based on 
academic data.  

ii. Provides intensive instruction to students who are behind in their curriculum, 
behind in their grade level, or students who have not been successful on one or 
more TAKS test(s).   

iii. Work with the special program staff to assist in all content areas for those 
students. 

 
From the descriptions it is clear that the two positions are distinct, that new and additional 
functions were funded by Title I, Part A monies, and thus there was no inappropriate 
supplanting.  Distinctions between the two job positions include, but are not limited to: 
 

i. Each position specifically addresses very differently the intent of the grant 
objectives and purpose. 

ii. Each position is uniquely named. 
iii. The instructional scope focuses on specific courses of study in one but in the 

other broadens to all instructional courses. 
iv. The instructional scope focuses on student successfully passing specific courses 

of study while the other targets a broader goal of successfully passing grade 
level and state testing as well as overall academic success. 

v. The job duty of coordination of staff appears in one but not in the other. 
vi. The dissemination of staff development is in one but not in the other. 

vii. Planning instruction for other staff to perform is in one but the other shows that 
the actual instruction would be performed by the funded position. 

 
Significantly, Title I Part A makes no stipulation pertaining to the uniqueness of an employment 
candidate having no prior ties to any state or local funded position when considering employment of 
a candidate for positions funded under Title I Part A.  As such, there is no prohibition for WACS to 
hire the best qualified candidate for the newly created, unique position funded under Title I, Part A.  
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In addition, it is a false assumption that “the charter school supported the previously state-funded 
T-STEM staff with Title I, Part A funds in the 2008-2009 school year” with no supporting 
documentary evidence cited.  

 
As the personnel and other expenses were supplemental (increasing the level of services) in nature 
and not supplanting (replacing, decreasing or diverting from state or local funding sources) as defined 
in Exhibit 3-11, the above sub-finding should be removed.   
 

FINDING 03-3.  The charter school did not maintain documentary evidence that Title I, Part A 
funds were reserved to provide reasonable and necessary services, comparable to those 
provided to children in participating school attendance areas, to homeless children as required 
by P.L. 107-110, Section 1113(c)(B)(3). Refer to Appendix P. 

 
WACS RESPONSE: 
 
The Auditors correctly identified that during the 2008–2009 school year, WACS did not specifically 
reserve Title I, Part A funds for services for homeless children.  This was a deliberate decision by 
WACS, as it determined that no such reservation of funds was necessary in accordance with 
applicable federal requirements.  Under a separate grant application administered through 
ESC Region X, WACS  was awarded a Texas Support for Homeless Education Program (TEXSHEP) 
grant spanning school years 2006–2007, 2007–2008, and 2008–2009.  The TEXSHEP grant 
consisted of federal funds under Public Law 107-110, the McKinney Vento Homeless Education 
Assistance Improvement Act.  During the 2008–2009 school year the School was awarded $22,500 
(see Exhibit 3-12) of TEXSHEP funds which funds were specifically purposed for addressing 
reasonable and necessary services for homeless children, comparable to those provided to children in 
participating school attendance areas.  A total of 131 students were served during the 2008–2009 
school year.   

 
As documented in Exhibit 3-13, services actually provided included: 
 

• transportation assistance,  
• youth shelter partnerships,  
• mentoring program,  
• food services,  
• medical and dental services,  
• Linking Tree collaboration for mental health services,  
• clothing closet for clothing assistance,  
• credit recovery self-paced services,  
• post high school preparation counseling, and 
• job application aid.   

 
Significantly, the reservation of funds provided under Section 1113(c)(B)(3), while requiring that 
“necessary” funds be set-aside, makes no stipulation regarding mandatory requirements for actually 
expending or funding any program for homeless students where state or local funding sources 
sufficiently provide for these services.   
 
To further this point, Section 1113 (c)(3) of Title I states:  
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(3) RESERVATION- A local educational agency shall reserve such funds as are 

necessary under this part to provide services comparable to those provided to 
children in schools funded under this part… 

 
As WACS had access to the TEXSHEP grant during the relevant time, WACS determined that it was 
not “necessary” to reserve any additional Title I funds in order to fund reasonable and necessary 
services for homeless students.  In making this determination, WACS did not violate Title I, and in 
actuality went above and beyond Title I requirements to reserve funds by embracing the educational 
needs of homeless students, securing specialized funding for reasonable and necessary supplemental 
services for homeless students, and ultimately providing 131 eligible students with an exceptional 
educational opportunity.  Additionally, the reliance on TEXSHEP over Title I Part A funds was in 
accordance with federal supplement vs. supplant requirements as it would likely have been 
supplanting to fund already in-place services to homeless students out of Title I Part A that could 
have and were in actuality paid for from the TEXSHEP grant.  

 
Additionally, on January 15, 2010, a number of templates were uploaded through the ISAM Activity 
for No Child Left Behind.  Indicator 5 showed that no corrective action was necessary related to the 
reservation of funding for homeless children because Title I Part A funding was not accepted for the 
following school year.  (See Exhibit 3-14) 
 
FINDING 03-4. Concern: The charter school did not provide documentary evidence that the 
Title I, Part A campuses developed School-Parent Compacts that were compliant with the 
requirement of P.L 107-110, Section 1118. See Appendix Q for P.L. 107-110, Section 1118.  The 
charter school’s School-Parent Compact did not specifically state how parents, the entire school 
staff, and students would share the responsibility for improved student academic achievement 
and describe how the charter school and parents would develop a partnership to help children 
reach proficiency on the Texas content standards. 

 
WACS RESPONSE: 

 
Pursuant to P.L. 107-110, Section 1118, it is agreed that WACS must “state how parents, the entire 
school staff, and students will share responsibility for improved student academic achievement” in 
written form.  During the on-site, WACS provided the Auditors with its parental involvement policies 
entitled Winfree Academy Charter School Parent/Guardian Compact.  See Exhibit 3-15.  This 
compact was in satisfaction of Section 1118, and was developed with, agreed on with and distributed 
to parents of students as required in section 1118(a)(2).   
 
The Report incorrectly states, “the charter school’s School-Parent Compact did not specifically state 
how parents, the entire school staff, and students would share the responsibility….” WACS’s form 
and Parent/Guardian Compact expressly provides that “I” (referring to the parent/guardian) “agree to 
the following:” 
 

• That my student will attend school each day and be on time. 
• That should it be necessary to be tardy or absent, I will personally place a prompt call 

to Winfree and follow up with written notification. 
• That I will attend all requested conferences in person or via phone conference. 
• That I will anticipate and review scheduled progress reports. 
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• That I will remain aware of the school’s calendar and special events and prompt my 
student accordingly. 

• That should my student be removed from the program, I will provide 
Winfree Academy with documentation of the student’s return to their home school, 
other appropriate secondary school, or GED completion. 

• That I will keep the school informed of any changes of address or contact numbers. 
• I also agree that I will provide valuable benefit to my student’s success by 

communication pertinent information regarding my student to the school. 
• I agree that my student will attend recommended classes for academic and/or social 

skills as deemed appropriate by the educational and counseling staff. 
 
The Compact with parents is the foundation and core of the “how,” and clearly demonstrates that 
parents/guardians agree to “share the responsibility for improved student academic achievement.”  
Id.; see Exhibit 3-15.  It is important here to note that the TEA is not merely charged with reviewing 
policy (which is all the Auditors did in this instance), but is specifically directed to review practices.  
Section 1118(h) provides: “[t]he State educational agency shall review the [LEA]’s parental 
involvement policies and practices….”  Had the Auditors looked or asked, they would have seen or 
been provided with evidence that WACS has gone above merely “describing how” it might facilitate 
a partnership with parents where joint responsibility for achievement is “planned.”  Thus, WACS 
“has” partnered with parents and students in an ongoing effort to improve student academic 
achievement and increased proficiency on state content standards. 

 
In addition, Exhibit 3-16 provides documentary evidence of agreements by the student and the parent 
with the guidelines and policies of Winfree Academy Charter Schools.  Each student and parent agree 
with these guidelines and policies, establishing a partnership between the student and parent and 
WACS school wherein the three “share the responsibility for improved student academic 
achievement.”  Exhibit 3-16 provides documentary evidence of an error in this Audit finding. 
 
Notwithstanding this demonstration of compliance, WACS has modified the “Compact” and its 
parental involvement policies in order to consolidate an include details of the tri-party enterprise.  
This was formally documented and completed in the 2009–2010 school year.  And while Title I 
Part A funding was not accepted by WACS for 2009–2010 school year, the following exhibits were 
nonetheless prepared, disseminated, and their stated procedures followed in the 2009–2010 school 
year and thereafter: 
 

• Exhibit 3-17 – 2009-2010 Annual Tile I Part A Meeting Presentation 
• Exhibit 3-18 – D. Staples E-mail with instructions for the 2009–2010 Title 1 

Presentation and Compact Review 
• Exhibit 3-19 – 2009–2010 Draft Title I School-Parent-Student-Compact 
• Exhibit 3-20 – 2009–2010 Title I School-Parent-Student-Compact 
• Exhibit 3-21 – Denton 2009–2010 Annual NCLB Title 1 Part A Meeting Compact 
• Exhibit 3-22 – Irving 2009–2010 Annual NCLB Title 1 Part A Meeting Compact  
• Exhibit 3-23 – Lewisville 2009–2010 Annual NCLB Title 1 Part A Meeting Compact 
• Exhibit 3-24 – NRH 2009–2010 Annual NCLB Title 1 Part A Meeting Compact 
• Exhibit 3-25 – Richardson 2009–2010 Annual NCLB Title 1 Part A Meeting Compact 
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The above is a clear and irrefutable demonstration that WACS had, in fact, provided documentary 
evidence and that the campuses developed School-Parent Compacts meeting the requirements of 
P.L 107-110, Section 1118.  
 
For such reasons this Finding should be amended to find that the WACS’ parental involvement policy 
and practices were compliant with the requirements of P.L. 102-110, Section 1118. 
 
FINDING 03-5. Concern: The charter school did not maintain documentary evidence that it 
had established appropriate highly qualified teacher (HQT) requirements for all teachers who 
teach core subjects.   Auditors tested the status of 36 core subject teachers and instructional 
aides for highly qualified status and noted that the charter school did not maintain required 
documentation assuring the TEA that all core subject teachers and educational aides either 
assigned to Title I, Part A campuses or funded with Title I, Part A funds were highly qualified. 
Most importantly, the charter school failed to maintain evidence that Bilingual and Special 
Education teachers/instructional aides met the requirements noted in P.L. 107-110, 
Section 1119.  Refer to Appendix R for P.L 107-110, Section 1119.  TEA requires the 
maintenance of HQT documentation in the teacher’s service record or personnel file to 
demonstrate compliance in accordance with all applicable statutory and regulatory 
requirements. 
 
WACS RESPONSE: 
 
Identified above as “Most importantly” by the Auditors, WACS “failed to maintain evidence that 
Bilingual/ESL and Special Education teachers/instructional aids” met HQT requirements.  According 
to the TEA Division of NCLB Program Coordination publication “Guidance for the Implementation 
of NCLB Highly Qualified Teacher Requirements (Sept. 1, 2010) (“TEA Guidance”), only 
Bilingual/ESL teachers who “provide instruction in core academic subjects” are “required to meet the 
applicable highly qualified requirements for the grade level and core academic subject are taught.”  
Id.  p. 15.  As applied to open-enrollment charter schools, the above TEA Guidance provides that 
“state law does not require a teacher employed by an open-enrollment charter school to be certified 
unless the teacher is assigned to teach in special education or bilingual/ESL education programs, in 
which case the appropriate state certification is required.”  Id. p. 16.  The two concepts are not 
synonymous.  While Bilingual/ESL charter school teachers must be “certified,” they are not required 
to be highly qualified.  There is no question that WACS Special Education personnel and 
Bilingual/ESL staff are all appropriately certified.  But, WACS is unaware of any requirement that all 
Bilingual/ESL teachers must also satisfy HQT requirements unless they are teaching in a core 
academic subject.  All of WACS bilingual/ESL staff required to meet HQT requirements, meet those 
requirements.   
 
In regard to their findings concerning reporting, documentation and procedural matters, the Auditors 
stated: “TEA requires the maintenance of HQT documentation in the teacher’s service record or 
personnel file to demonstrate compliance….” Additionally the Auditors contend that WACS did not 
demonstrate through documentation that it had “established appropriate highly qualified 
teacher (HQT) requirements” for teachers in core subjects.  The Auditors observe that in reviewing a 
sample of 36 core subject teachers and instructional aids that WACS “did not maintain required 
documentation assuring the TEA” that HQT requirements were satisfied.   
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These purported requirements arise from the TEA Guidance, p. 45, which provides: 
 

LEAs are required to maintain documentation on whether and how its teachers meet 
the definition of “highly qualified,” whether in the teacher’s service record 
containing information related to teaching assignments, certification, and college 
transcripts, or through a portfolio or other documented methods determined by 
the LEA.  In order to document a teacher’s status as “highly qualified,” a summary of 
how the teacher meets the “highly qualified” requirements for the subjects taught must 
also be maintained. 
 

The “requirement” cited by the Auditors is not found in federal or state law or regulation, but instead 
appears in the TEA Guidance under the heading of  “….nonregulatory guidance…,”  As “guidance,” 
this is not a “requirement.”  A review of P.L 107-110 reveals as “guidance” the state’s assistance and 
recommendations in this area have not been adopted through the legally required rule making 
process.  See TEX. GOV’T CODE §§ 2001.001 et seq. (the “Administrative Procedures Act” or 
“APA”).  
 
The above Finding 03-5 states that the Auditors tested documentation on 36 core teachers and 
instructional aides.  Omitted from this Finding is the fact that the Auditors found ZERO discrepancies 
within this set of 36 tested employees.  All 36 met HQT standards, and WACS provided sufficient 
documentation for the TEA Auditors to determine and confirm that each of the tested 36 employees 
were highly qualified.  Despite these facts, the Report makes an illogical leap to conclude that WACS 
is yet deficient because its documentation somehow failed to provide what the Auditors deemed to be 
“assurance” to the TEA of HQT status.  Personal preferences and opinions may vary, but they have 
no place or purpose in an Audit of this nature.  WACS has fully complied with all law and rule 
concerning HQT status—and 36 randomly tested employees with no discrepancies is more than 
ample demonstration of compliance, as it is statistically improbable that 36 randomly tested 
employees could have achieved HQT status if WACS had in fact not been adhering to and 
implementing NCLB Highly Qualified Teacher requirements.  

 
The Auditors erred in another significant matter:  Documentary evidence had been maintained and 
was available to the TEA auditors during their visit.  Exhibit 3-26 contains relevant portions from the 
Guidance for the Implementation of NCLB Highly Qualified Teacher Requirements issued from the 
Division of NCLB Program Coordination of the Texas Education Agency, Updated March 25, 2008, 
that address specific concerns listed by the TEA Auditors.  The School relied upon this TEA 
guidance and administratively used it as internal documentation, providing assurance that appropriate 
highly qualified teacher (HQT) requirements for all teachers who teach core subjects were in place 
and enforced by the School. 

 
Notwithstanding the above, WACS has taken this matter one step further and performed a complete 
analysis of all of its 68 employees who were required to meet HQT standards.  Exhibit 3-27 provides 
the results of this analysis and not surprisingly, all 68 teachers who teach core subjects meet the HQT 
requirements.  Exhibit 3-28 provides detailed documentary evidence of each employee’s HQT status. 

 
It is apparent that this Finding was reached in error.  Please remove it from the Report. 
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REQUIRED ACTIONS 

 
REQUIRED ACTION 3-1.   The charter school must ensure that it properly supports all 
charges to grant awards for salaries and wages in order to comply with the 0MB 
Circular A-122, Attachment B, §8(m). 
 
WACS RESPONSE: 
 
As stated above, WACS had relied on the statutorily-prescribed and TEA-mandated technical 
assistance of Educational Service Center Region XI for Time and Effort requirements and reporting 
throughout the 2008–2009 school year.  The ESC has acknowledged that it was providing WACS and 
potentially numerous other charter schools with incorrect and deficient guidance with respect to time 
and effort for a nonprofit open-enrollment charter school.  WACS has submitted additional 
documentation, including new PAR documentation, to support the 2008–2009 Title I, Part A funding.  
All charges to grants for salaries and wages were lawful and appropriate, and are supported by the 
available documentation.  Notwithstanding, WACS no longer accepts Title I, Part A funding, and as 
such is no longer subject to OMB Circular A-122, Attachment B, § 8(m) with respect to such funds.  
It is requested that Required Action 3-1 be noted as satisfied and fulfilled.   
 
REQUIRED ACTION 3-2.   The charter school must provide personnel activity reports to 
support the allowability of $207,907.00 in federal expenditures or return that amount to the 
TEA. 
 
WACS RESPONSE: 
 
See WACS RESPONSE to REQUIRED ACTION 3-1.  Records supporting the allowability of the 
$207,907.00 of federal funds has herein been provided to TEA. 
 
REQUIRED ACTION 3-3.   The charter school must enforce controls and develop and 
implement any additional policies and procedures necessary to ensure that Federal funds are 
not supplanted in accordance with P.L. 107-110, Section 1120A(b)(1) and the NCLB 
Consolidated Application PS3101 Schedule Instructions. 
 
WACS RESPONSE: 
 
While WACS believes it has in place proper and adequate internal controls, has developed 
procedures necessary to ensure federal funds are not supplanted, and has continually implemented 
these internal controls and applicable procedures as part of its ongoing business operations.  WACS 
appreciates that enforcement and development of internal controls is an ongoing process, and is in the 
process of reviewing and developing its fiscal management and accounting polices and procedures in 
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accordance with guidelines set out in the TEA’s Financial Accountability System Resource Guide, 
Special Supplement for Charter Schools.  
 
REQUIRED ACTION 3-4.   The charter school must examine the services that it provides to 
students on participating Title I campuses and reserve Title I funds to ensure that students in 
homeless situations, who attend nonparticipating campuses in the charter school, are provided 
comparable services as required by P,L 107-110, Section 1113(c)(B)(3). 
 
WACS RESPONSE: 
 
WACS disagrees with Required Action 3-4.  As discussed above, WACS secured TEXSHEP funding 
and utilized it so that students in homeless situations were provided adequate and appropriate 
comparable services as required by law.  During the 2008–2009 school year, a multitude of services 
were provided to 131 student across the charter school.  Because of the receipt of TEXSHEP funds, 
WACS determined it was not “necessary” to reserve any funding.  Therefore, section 1113(c)(B)(3) 
has not been violated.  Further, because of the TEXSHEP funding it would have constituted and 
unlawful supplanting of Title I funds to use federal Title I funds as local and state funding were 
adequate, available and specifically purposed for services directly impacting students in homeless 
situations.   
 
For the reasons set forth above, it is not reasonable nor would it be allowable for WACS to accept 
and implement the Required Action 3-4.  Therefore, WACS requests that such be removed.  In 
addition WACS has not, and is not accepting Title I, Part A funding beginning in the 2009–2010 
school year.     
 
REQUIRED ACTION 3-5.   The charter school must ensure that its principals work with their 
technical assistance provider to develop a Title I school-parent compact. The campus must then 
distribute the compact to parents of all students.  
 
WACS RESPONSE: 
 
While WACS disagrees with the underlying Finding, it had already taken the above-described actions 
prior to its issuance of the Report in full satisfaction of Required Action 3-5.  Additionally, WACS 
did not accept Title I, Part A funds beginning with the 2009-2010 school year.  
 
REQUIRED ACTION 3-6.  The charter school must create and maintain documentation 
demonstrating that its teachers met the highly qualified teacher requirements based on 
individual job responsibilities. 
 
WACS has and continued to comply with NCLB Highly Qualified Teacher Requirements provided 
under law and rule.  All teachers who teach core subjects meet HQT standards and TEA has been 
assured that HQT requirements have been and are being met.  
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WINFREE ACADEMY CHARTER SCHOOLS 
RESPONSE TO TEXAS EDUCATION AGENCY PRELIMINARY AUDIT REPORT 

PART IV 
STUDENT ATTENDANCE ACCOUNTING 

 
Winfree Academy Charter Schools (“WACS” or the “School”) responds to Part IV of the 
Texas Education Agency’s (TEA) Special Investigation Preliminary Report (“Report”) of WACS’ 
student attendance accounting records and procedures for the 2008-2009 school year as follows:    
 
INTRODUCTION 
 
During September and October of 2009, investigators from the TEA’s Division of Financial Audits 
reviewed student attendance accounting records and conducted on-site interviews with WACS 
administrators and employees.  The Auditors issued seven preliminary findings of alleged 
discrepancies and errors in the WACS’ attendance records.  As a result, TEA proposes four 
adjustments to WACS’ refined average daily attendance (ADA), and prescribes three required 
actions.   
 
WACS agrees with the Report’s Findings 4-1(a), 4-1(c), 4-2, and 4-5, all of which were software 
related and have since been addressed and remedied through the purchase and application of a 
superior replacement software from the preferred vendor of the Texas Charter Schools Association 
(TCSA).   
 
WACS, however, objects to the Report’s other Part IV Special Investigation Findings and will 
demonstrate that no adjustment to refined ADA is required. 
 
A Response to these other Part IV Findings begins with an explanation of WACS’ systems and 
procedures for student attendance accounting, as they existed in the 2008-2009 school year. 
 
RELEVANT BACKGROUND 
 
Pursuant to Section 129.21(e) of the Texas Administrative Code, WACS adopted a locally-developed 
system for recording and submitting the required information.  This system, known as PEIMSPlus, 
was WACS’ own internally-developed software program for collecting and submitting PEIMS data.   
 
PEIMSPlus was developed by a software programmer for WACS, and implemented  during the 2001-
2002 school year.  WACS found at the time that the traditional Regional Service Centers’ supported 
software did not align with non-traditional high school recovery charters’ reporting requirements.  
PEIMSPlus was designed to meet the requirements of Chapter 42 of the Texas Education Code; 
Title 19, Chapter 129 of the Texas Administrative Code; and the Commissioner of Education in the 
Student Attendance Accounting Handbook (“Handbook”).   
 
PEIMSPlus allowed WACS to record the specific, detailed information on student attendance as 
required by the Handbook.  WACS’ Student Detail Reports, Principals’ Reports, and 
Superintendent’s Report included the instructional track indicator code for multiple track calendared 
school systems.  See Student Attendance Accounting Handbook, page 31. 
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WACS’ PEIMSPlus retained documentation required for audit purposes for five years from the 
completion of the school year.  See Student Attendance Accounting Handbook, page 27.   
 
WACS’ PEIMSPlus assignment of instructional track indicator codes adhered to the recommended 
method in the TEA’s Data Standards.   
 
In order to fulfill local purposes and accommodate the unique academic offerings at WACS’ multiple 
campuses, WACS’ PEIMSPlus system assigned instructional track indicator codes to each student 
based on one of the five instructional calendars operated by WACS.  See Exhibit 4.1 (2008-2009 
School Calendars).  WACS numbered its tracks beginning with track 0, and following in sequence.  
 
WACS TRACK DESIGNATIONS 
 
During the 2008-2009 school year, school operations at WACS’ six campuses were conducted on 
five distinct calendars, which required the recording of student attendance data on five separate 
tracks.  See Exhibit 4.1 (2008-2009 School Calendars).   
 
The need for WACS’ five tracks was to distinguish (i) whether the student enrolled before or after 
September 11th; (ii) which campus the student was enrolled at; and (iii) whether the student was 
enrolled in day school or night school. 
 
While each of WACS’ six campuses had separate sessions for morning and afternoon students, these 
sessions were conducted on the same calendars.  Thus, the numerical designation for the five tracks 
did not distinguish between morning and afternoon attendance. 
 
In recording student attendance data during the 2008-2009 school year, WACS utilized five separate 
instructional track indicator codes: 
 

 
TRACK 

 
CAMPUS 

 
ENROLLMENT 

DATE 

 
PROGRAM 

 
LAST CLASS DAY 

 
0 

Irving; Lewisville; 
Richardson; Grapevine; 

North Richland Hills 

 
Before September 11th 

 

 
morning or 
afternoon 

 
June 4th 

 
1 

Irving; Lewisville; 
Richardson; Grapevine; 

North Richland Hills 

 
On or after Sept. 11th 

 
morning or 
afternoon 

 
June 26th 

 
2 

 
Denton 

 
Before September 11th 

 

 
morning or 
afternoon 

 
June 4th 

 
3 

 
Denton 

 
On or after Sept. 11th 

 
morning or 
afternoon  

 
June 26th 

 
4 

Irving; Lewisville;  
Richardson; 

North Richland Hills 

 
anytime 

 
night school 

 
June 25th 
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For example:  
 

� a student who enrolled prior to September 11, 2008 for either the morning or 
afternoon program at the Irving, Lewisville, Richardson, Grapevine, or North 
Richland Hills campus was assigned to Track 0;  

 
� a student who enrolled on or after September 11, 2008 for either the morning or 

afternoon program at the Irving, Lewisville, Richardson, Grapevine, or North 
Richland Hills campus was assigned to Track 1; 

 
� a student who enrolled prior to September 11, 2008 for either the morning or 

afternoon program at the Denton campus was assigned to Track 2; 
 
� a student who enrolled on or after September 11, 2008 for either the morning or 

afternoon program at the Denton campus was assigned to Track 3; and   
 
� a student who enrolled at any time during the school year for the night school 

program at either the Irving, Lewisville, Richardson, or North Richland Hills 
campus was assigned to Track 4.   

 
There were numerous reasons WACS separated its attendance tracks in this manner.  For one, it was 
necessary to distinguish Track 0 from Track 1 because the later enrollment date of students on Track 
1 meant that their school calendar would run for two weeks longer than the last class day for students 
on Track 0.  See Exhibit 4.1 (2008-2009 School Calendars).  It was also necessary to separate Tracks 
0/1 from Tracks 2/3 because inclement weather often required school closures at the most northern 
Denton campus, while other campuses remained open.  It was not necessary to assign different tracks 
to students based on enrollment in morning or afternoon programs, but it was necessary to assign 
night school students a unique instructional track indicator code (Track 4) because their program 
operated M-T-W-Th, and was closed on Fridays beginning February 16, 2009, with the exception of 
state assessment testing dates, and therefore ran longer into the summer.  See Exhibit 4.1 (2008-2009 
School Calendars).   
 
Thus, WACS’ PEIMS submission and its Student Detail Reports, Principals’ Reports, and the 
Superintendent’s Report, distinguished student attendance according to these five tracks without 
referencing morning or afternoon sessions, while official Period Absence Slips, which show 
classroom attendance data, were segregated by the morning, afternoon, and night sessions.  The result 
was that the morning and afternoon sessions in each classroom included students assigned to either 
Track 0 or Track 1 – or Track 2 or Track 3 on the Denton Campus – but these same official period 
absence slips did not distinguish between the five possible track assignments. 
 
SOFTWARE UPDATES AND PERSONNEL CHANGES 
 
WACS initially implemented its internally-developed PEIMSPlus software for the 2001-2002 school 
year, using it for student attendance accounting through the 2008-2009 school year.  WACS 
employee Laura Vance had created the software and administered the system in prior years.  Before 
leaving full time employment with the School in August 2006, Ms. Vance began to train Alan 
Richey, who was to be the full-time employee responsible for administering the PEIMSPlus system.  
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Two years subsequently, Mr. Richey was terminated for cause, and WACS hired Chris Szabo to 
assess its software needs. 
 
In the winter of 2008, Mr. Szabo began a comprehensive assessment of the School’s software needs, 
and determined that without the original programmer to provide updates, the PEIMSPlus software 
would not sufficiently support the reporting needs of the School.  At Mr. Szabo’s recommendation, 
WACS contracted with rChoice, a well-known charter school company, to be its PEIMS software 
vendor.  Before submitting PEIMS reports to the TEA in the summer of 2009, rChoice converted all 
of the 2008-2009 data that had been collected through the PEIMSPlus system into the rChoice 
system.  In doing so, rChoice experienced many difficulties in distinguishing and managing the 
various tracks, sessions, and student counts.  During this transition, auditors, WACS employees and 
rChoice employees communicated frequently in their best efforts to verify the accuracy of the 
software reports the new system supplied.  Despite these efforts, the transition could not avoid the 
acknowledged student attendance reporting discrepancies which are manifest in Findings 4-1(a), 
4-1(c), 4-2, and 4-5 of this Report.   
 
In March of 2009, auditors from the TEA’s Division of Financial Audits visited WACS and 
conducted an on-site attendance compliance review of student attendance accounting records, which 
included an examination of the attendance procedures used for the 2008-2009 school year.  
Specifically, the TEA examined whether WACS had policies and procedures to assure that student 
attendance was properly recorded, and whether the data recorded was accurately entered into its 
reporting system.  See Exhibit 4.2 (TEA Compliance Review Letter dated October 14, 2009).  The 
Auditors noted in their Report that prior to PEIMS resubmission, the original attendance reports were 
being reconciled to the source documentation to correct the errors previously reported.  Additionally, 
while required actions were given with respect to the Career and Technical Education (CTE) and 
Compensatory Education Home Instruction (CEHI) programs, the Report did not indicate any non-
compliance as to WACS’ recording and entry of data, but instead found the School in substantial 
compliance with the accounting principles, recordkeeping rules, and instructions prescribed by 
Title 19, § 129.21 and Chapter 42 of the Texas Education Code. 
 
Since the TEA’s compliance review, WACS has engaged in additional efforts to ensure accuracy in 
its student attendance accounting procedures and records.  At the end of the 2009-2010 school year, 
WACS began researching other software vendor options after determining that the rChoice software 
could not support WACS’ unique reporting requirements for a non-traditional high school recovery 
charter.  After careful consideration, WACS selected WebSmart, the student attendance accounting 
software that has currently been selected as the Texas Charter Schools Association’s preferred 
vendor.  Additionally, WACS no longer reports attendance data on multiple track indicator codes.  
The attendance of all students at all campuses, regardless of session, is collected and reported on one 
“track.” 
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FINDINGS: 
 
4-1 Differences between Student Detail Reports, Principals’ Reports, and the 

Superintendent’s Report and WACS’ PEIMS submission 
 
After examining student attendance records for the 2008-2009 school year, including Student Detail 
Reports, Principals’ Reports, and the Superintendent’s Report, Auditors identified three specific 
discrepancies between the student attendance records and WACS’ PEIMS submission.  These are 
discussed as (a), (b), and (c) below. 
 
4-1(a) Night school attendance reported for students on tracks at the wrong campuses 
 
The TEA’s findings are that local records reported student attendance on tracks on campuses which 
did not operate those tracks.  For example, the local records recorded attendance for Night School 
(Track 4) at the Grapevine and Denton campuses, as well as for WACS’ central offices (Campus 
999), an impossibility because WACS did not operate its Night School program at these locations 
during the 2008-2009 school year.   
 
Specifically, the records demonstrate that WACS recorded 71 days of student attendance on Track 4 
at Grapevine (Campus 004), seven days at Denton (Campus 006), and 72 days at its central offices 
(Campus 999), totaling 150 days out of 22,068 total days of student attendance recorded on Track 4, 
or approximately 0.68%. of total attendance from this track.  (See TEA Appendix T, page 3).   
 
WACS RESPONSE:  As previously stated, the difficulties experienced during the software 
conversion at the end of the 2008-2009 school year led to discrepancies in WACS’ PEIMS 
submission.  One such software deficiency was the assignment of a campus number in the attendance 
location selection menu to WACS’ central offices, which the software had identified as a location for 
budget functions but which, of course, was not a campus.  This obviously led to errors in the 
attendance figures submitted. 
 
The Track 4 attendance reported at the Grapevine and Denton campuses identified students who had 
initially enrolled in Night School at one of WACS’ other campuses, and who were therefore, 
originally placed on Track 4.  Some of these students subsequently switched from Night School to a 
day program and eventually transferred to different campuses sometime in mid-year.  But, the 
instructional track indicator code for those students was not changed by the WACS software, which 
again led to inaccurate attendance figures.  
 
WACS acknowledges the validity of this Finding and assures the TEA that these types of errors no 
longer occur.  Currently, WACS operates only one instructional track and Campus 999 is no longer a 
location that can be selected when recording student attendance.  These changes have eliminated the 
opportunity for such data entry errors in its student attendance accounting software.   
 
4-1(b) Commingling of attendance data from morning and afternoon programs 
 
The TEA’s findings assert that local attendance records commingled student attendance data from 
morning and afternoon programs.  The TEA alleges that WACS’ Student Detail Reports showed 
students on attendance tracks that disagreed with the attendance reported on campus period absence 
slips. 
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WACS RESPONSE:  WACS must disagree with this Finding, which appears to be based on a 
misunderstanding of how WACS assigned Track status to students for the 2008-2009 school year.  
For instance, it appears that the Auditors understood “Track 0” to refer to students in the morning 
program, and “Track 1” to refer to students in the afternoon program.  This is further evidenced by 
the format of TEA Appendix U, as explained in WACS’ response to Findings 4-3 and 4-4.   
 
As explained in detail above, students were assigned to Tracks 0-3 based on their campus and date of 
enrollment.  Whether students attended the morning or afternoon program had no bearing on their 
Track assignment, as it was not related to their yearly instructional calendar.  The only students 
whose campus period absence slips could be used to deduce Track assignment would be those 
enrolled in the Night School program assigned to Track 4.  Thus, WACS’ local attendance records 
(Student Detail Reports, Principals’ Reports and Superintendent’s Report) commingled morning and 
afternoon attendance because the Track assignments made no such distinction.  On any given 
morning, students in a morning or afternoon program at one of WACS’ campuses could have been 
and many times were coded under a combination of Track 0 and Track 1, or of Track 2 and Track 3.   
 
The Report’s erroneous finding – that commingling attendance data from morning and afternoon 
sessions led to a disagreement between Student Detail Reports and Period Absence Slips – supports 
WACS’ conclusion that the visiting Auditors misinterpreted the data.  For the reasons discussed 
above, it is virtually impossible to compare the Attendance Track Data contained in Student Detail 
Reports to the Auditors’ program data derived from the Campus Period Absence Slips because the 
Student Detail Reports would not have directly correlated with Campus Period Absence Slips.   
 
4-1(c) Attendance reported for students on tracks at the wrong campuses 
 
The TEA’s findings indicate that attendance was recorded for students on Tracks at campuses that did 
not operate that particular attendance Track.  Specifically, student attendance was recorded on Track 
3 at Lewisville (Campus 002), when only students who were enrolled at Denton (Campus 006) were 
assigned to Track 3.  Lewisville did not operate Track 3.  
 
To be precise, WACS recorded 37 days of student attendance on Track 3 at Lewisville (Campus 
002), out of 9,736 total days of student attendance recorded on Track 3, approximately 0.38%.  (See 
TEA Appendix T, page 2).   
 
WACS RESPONSE:  Track 3 attendance reported at the Lewisville campus was the result of 
students who had initially enrolled after September 11, 2008 at WACS’ Denton campus and had 
transferred to the Lewisville campus midyear.  The instructional track indicator code for those 
students was not changed in the WACS software, resulting in these minor errors in track attendance 
reporting.   
 
WACS acknowledges this Finding.  As stated previously, WACS currently operates only one 
instructional track, eliminating the possibility of similar data entry errors in its student attendance 
accounting software.   
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4-2 Differences between records examined and PEIMS submission; reduction of 1.682 

refined ADA (295 days) 
 
After examining student attendance records for the 2008-2009 school year, including Student Detail 
Reports, Principals’ Reports, and the Superintendent’s Report, Auditors assert that data did not match 
attendance information submitted to the TEA as part of WACS’ PEIMS submission.  Specifically, it 
was found that WACS’ PEIMS submission over-reported 155 student attendance days on Track 0, 
68 days on Track 1, 22 days on Track 2, and 50 days on Track 4.  As a result of this finding, the TEA 
made a reduction of 295.0 total days or 1.682 refined ADA for the differences between the two 
records.  (See TEA Appendix T, page 9). 
 
WACS RESPONSE: WACS takes gentle issue with the Report’s proposed amount of the reduction 
in ADA.  According to TEA Appendix T, page 9. The difference in total ADA was 1.678, as opposed 
to the 1.682 as quoted in the Findings.  As previously stated, the difficulties experienced during the 
software conversion that took place at the end 2008-2009 school year led to these discrepancies, 
which surfaced in WACS’ PEIMS submission.   
 
4-3 Absences shown by teachers not reflected in Student Detail Reports; reduction of 14.257 

refined ADA (2,479 days) 
 
In performing a test check of absences reported by teachers and comparing them with Student Detail 
Reports, the Auditors determined that some “absences” reported by teachers were erroneously 
recorded as “present” in the Student Detail reports.  Specifically, the Auditors determined that 
WACS’ Student Detail Reports recorded students present on 2,479 days in which their teacher 
reported students as absent.  As a result of this determination, the TEA proposes a reduction of 
14.257 refined ADA.  (See TEA Appendix T, pages 1,9, 25 and 28). 
 
WACS RESPONSE:  WACS disagrees with this Finding and objects to the reduction in refined 
ADA.  This Finding is not validated by the Report, in that the Report does not contain or even 
reference specific data of students or student absences as reported by teachers.   
 
Once again, these findings appear to be based on a misunderstanding of the instructional track 
indicator codes used by WACS to record student attendance.  More specifically, the format of 
Appendix U, cited as the basis for this finding, demonstrates that the Auditors’ comparison of data 
sets (i.e., comparing Student Detail Reports to Period Absence Slips) is founded on a 
misunderstanding of what the data sets indicate.  The Auditors’ test check of absences examined 
official Period Absence Slips, which record session data distinguishing between morning and 
afternoon sessions.  As previously explained, the instructional tracks used by WACS, and the 
information contained in Student Detail Reports, had no relationship to morning and afternoon 
sessions.  An individual student’s assigned instructional track is not determinable from the Period 
Absence Slips.  But, the format of Appendix U demonstrates that the Auditors assumed that all 
students on a morning session Period Absence Slip had been assigned to Track 0, and all students on 
an afternoon session Period Absence Slip were assigned to Track 1 (similar assumptions were made 
for the Denton Campus with Track 2 and Track 3).  For the reasons explained above, these 
assumptions lead to erroneous findings that WACS had reported students present for 2,479 days in 
which their teacher reported the students as absent. 
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4-4 WACS unable to provide official period absence slips; a 30% reduction (3,427 days or 
19.113 refined ADA)  

 
The Report claims that WACS could not provide the Auditors with official Period Absence Slips, as 
they had requested.  Specifically, the Report asserts that Period Absence Slips were not presented for 
Track 0 and Track 1 at North Richland Hills (Campus 005), and Track 1 at Richardson (Campus 
003).  (See TEA Appendix V, pages 1 and 3).  As a result of this determination, the TEA made a 
30% reduction of 19.113 refined ADA.   
 
WACS RESPONSE:  WACS disagrees with this Finding and objects to the reduction in refined 
ADA.  WACS offered this documentation to the Auditors during their on-site visit.  Nonetheless, 
WACS resubmits the identified attendance Period Absence Slips for the Richardson Campus.  
See Exhibit 4.3 (Richardson Campus Roll Sheets).  Additionally, the tables referenced in TEA 
Appendix V demonstrate the Auditors’ assumptions underlying this Finding, specifically, their 
misunderstanding and misinterpretation of the instructional track indicator codes used by WACS to 
record student attendance.  TEA Appendix V indicates that the Auditors believed WACS did not 
provide attendance Period Absence Slips for North Richland Hills (Campus 005) Track 0 and 
Track 1, or for Richardson (Campus 003) Track 1.  (See TEA Appendix V, pages 2, 4-7).  WACS 
once again points out that its attendance Period Absence Slips did not distinguish the track 
assignment of individual students.  Furthermore, each attendance Period Absence Slip included data 
on students assigned to both Track 0 and Track 1.  Attendance Period Absence Slips are segregated 
by morning and afternoon session, and it is clear from the tables in Appendix V that Auditors 
mistakenly believed the morning session was Track 0, and the afternoon session was Track 1.  This 
misinterpretation is the only way that the Auditors’ alleged finding could be reconciled with the 
information cited in support of it.   
 
The Auditors’ assertion that these Period Absence Slips were not provided is further evidence of this 
misunderstanding.  For instance, the Auditors list missing Period Absence Slips for Richardson 
(Campus 003) Track 1.  (See TEA Appendix V, page 4-7).  No such “Track 1” Period Absence Slips 
exist.  This demonstrates that the Auditors confused afternoon sessions with Track 1.  Further, these 
Period Absence Slips were located in the same binder as the morning session Period Absence Slips, 
which the Auditors are mistakenly referring to as Track 0.  These roll sheets were supplied to 
Auditors while conducting the on-site visit, and additional copies are attached as Exhibit 4.3 for 
review.    
 
As a result, after re-examination of the re-submitted period absence slips, the proposed reduction 
should be withdrawn.   
     
4-5 Reclassification of one student from ineligible-full day (Code 4) to eligible-full day 

(Code 1); increase of .639 refined ADA (113 days)  
 
After examining documentation provided by WACS that substantiated the eligible status of a student, 
Auditors reclassified that student from ineligible-full day (Code 4) to eligible-full day (Code 1).  
(See TEA Appendix W, page 1).  As a result of this Finding, the TEA made an increase of 
.639 refined ADA (113 days). 
 
WACS RESPONSE:  WACS agrees with this Audit Finding.  
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REQUIRED ACTIONS: 
 
4-1 The charter school should work with its attendance software vendor to insure that data 

relating to its PEIMS submissions are retained in an electronic format similar to the 
information that the charter school submits to the TEA. 

 
WACS RESPONSE:  Since the TEA’s compliance review, WACS has engaged in additional efforts 
to ensure accuracy in its student attendance accounting procedures and records.  At the end of the 
2009-2010 school year, WACS began researching other software vendor options after determining 
that the rChoice software could not support WACS’ unique reporting requirements for a non-
traditional high school recovery charter.  After careful consideration, WACS selected WebSmart, the 
student attendance accounting software that has currently been selected as the Texas Charter Schools 
Association’s preferred vendor. 
 
4-2 The charter school should review retention procedures to ensure that all appropriate 

attendance documentation is maintained for the full retention period (one year on 
teacher grade books and five years on all other attendance records). 

 
WACS RESPONSE:  WACS has adopted a procedures manual, which addresses all requirements in 
the Handbook, including the retention of records.  These procedures were in place during the 2008-
2009 school year, and all attendance clerks and campus principals have received training on the 
appropriate retention procedures.   Moreover, WACS reviews, revises, and trains the appropriate staff 
regarding school procedures. 
 
4-3 The charter school must prepare a corrective action plan that addresses the findings 

listed above.  This plan must include training from the regional education service center, 
or other appropriate entity, on proper coding, use of effective dates, and recordkeeping 
for student attendance accounting.  The corrective action plan must include training for 
all attendance and PEIMS staff from all campuses and the central office.  This plan 
must be submitted to the Division of Financial Audits by May 23, 2011.   

 
WACS RESPONSE:  WACS’ current procedure manual provides accurate and comprehensive 
information regarding proper coding, use of effective dates, and recordkeeping requirements for 
student attendance accounting.  All attendance clerks and campus principals have received training in 
these areas.  With the exception of retention procedures at the North Richland Hills Campus and track 
data entry errors, WACS has not erred in attendance reporting.  
 
WACS respectfully submits, that absent a TEA response to WACS’ response to the findings in this 
section of the Report, any corrective action plan may be requiring unnecessary expenditures of public 
funds and efforts.   



WINFREE ACADEMY CHARTER SCHOOLS 
RESPONSE TO TEXAS EDUCATION AGENCY PRELIMINARY AUDIT REPORT 

PART V 
SPECIAL INVESTIGATION 

 
This Section of the Winfree Academy Charter School (“WACS” or “the School”) Response 
addresses the findings set forth by Emi Johnson, TEA Investigator, in the April 21, 2011 
Special Investigation Report on the administration of TAKS tests and student enrollment data 
submissions (the “Report”).  In particular, the Report focuses on the WACS Step Forward Program 
(Sometimes “Step Forward”), which was developed to assist the at-risk students it serves by 
streamlining the path to graduation, while retaining required standardized testing milestones.  The 
Report contends that in implementing the Step Forward program, the School did not administer the 
10th grade TAKS test to students who were enrolled in 10th grade during the Spring of 2009, and 
did not submit accurate Grade 10 enrollment data to obtain the necessary testing materials, which 
thereby caused its federal accountability rating to be based on “inaccurate” data.   
 
As explained below, these findings and contentions are without legal basis, and ignore the 
legitimate purpose of the School’s Step Forward Program, which the School properly administered, 
and for which accurate data was maintained at all times. 
 

A. There Is No Required Grade Classification System. 
 
There is no statute or Commissioner’s rule that requires a school to follow a specific grade 
classification system.  Indeed, Ms. Johnson expressly acknowledged that the “state does not 
require or prescribe a grade classification system to schools.”  See Report (Conclusion Section, 
paragraph 2).  Instead, relevant provisions of the Texas Education Code merely require that as a 
condition of accreditation, schools must provide instruction in the essential knowledge and skills at 
“appropriate grade levels,” and that all students participate actively in a balanced curriculum 
“designed to meet individual needs.”  TEX. EDUC. CODE §§ 12.111(1), 28.002(c), (g)-(h).  But the 
law also affords a school the ability, and considerable discretion, to create a local instructional plan 
that “may” draw on state curriculum frameworks and program standards as appropriate.  Id.  Thus, 
the Texas Education and Administrative Codes set forth the specific foundation and enrichment 
curriculum for schools by subject area, not by grade level.  Id. at § 12.111(1), 28.002(a), (d); 
19 TEX. ADMIN. CODE § 74.1.  There is no dispute that the School offered the required curriculum 
to its students.  See Exhibit 5-1. 
 
As noted above, the School serves an at-risk high school student population, to include students 
through the age of 26, who have mostly been through grade retention, and students who are usually 
over age for the traditional 9th-12th grade classifications.  This is precisely the type of student for 
which Texas Education Code Section 28.0212 was created.   
 
The statute requires that schools who identify a student who “is not likely to receive a high school 
diploma before the fifth school year following the student’s enrollment in grade level nine, as 
determined by the [school,]” to develop a personal graduation plan for that student.  TEX. EDUC. 
CODE § 28.0212(a)(2).  The personal graduation plan must “provide innovative methods to promote 
the student’s advancement, including … alternative learning environments … to improve learning 
and cognitive ability.”  TEX. EDUC. CODE § 28.0212(b)(5).   
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Charter schools were invented and exist in Texas for the express purpose of increasing choices of 
learning opportunities, improving student learning and encouraging different and “innovative 
leaning methods.”  See TEX. EDUC. CODE § 12.001.  Moreover, a charter school may develop and 
establish local policy that provides for the placement of retained students in an age-appropriate 
learning environment.  See 19 TEX. ADMIN. CODE § 101.2019.  Accordingly, WACS and all open-
enrollment charter schools enjoy local authority to determine a student’s grade classification and 
the criteria for determining where the student should be placed.   
 
WACS created Step Forward with statutory and regulatory requirements in mind, applying them to 
the School’s charter-stated mission of providing assistance to students in danger of dropping out of 
school and failing to graduate.  The School complied with the law, as it created precisely such a 
system in addition to personal graduation plans for all of its students.  See Exhibit 5-1.  Thus, it is 
with the statute’s requirement to innovate in the forefront, the statutory and regulatory scheme as a 
structure, and the School’s contracted mission to assist at-risk students in their efforts to complete 
high school as background, that the Step Forward Program was created. 
 

B. Step Forward As An Innovative Way To Meet Students’ Needs. 
 
Contrary to the Report’s ultimate conclusion, the School did not create Step Forward to avoid the 
Adequate Yearly Progress (AYP) requirements of No Child Left Behind.  Instead, the School 
carefully considered relevant student performance data from prior years and the best interests of its 
students to create an innovative program for addressing the special needs of the student 
demographics served by the School.   
  
The development began the summer prior to the 2008-09 school year, and continued into the start 
of the school year.  In September 2008, WACS reviewed students’ TAKS scores from the prior 
2007-08 school year to identify and analyze trends and patterns.  See, i.e., Exhibit 5-2. The data 
reviewed reflected that students who repeated grade levels, even those students who passed the 
grade level assessment their first year, typically failed grade level assessments in subsequent years.  
Those students, who were often overage for their grade level became discouraged because of their 
lack of academic progress, making them more likely to simply give up and drop out without 
pursuing a high school diploma.  The School’s administrators found that the constant repetition of 
grade levels by over age students hindered their progress, and the School began developing a new 
student grade level progression specifically tailored to accelerate student mastery within an 
individualized educational setting.  
 
The School’s development of its new grade classification and progression system continued in 
October 2008.  On October 6, 2008, the School held a staff development day, discussing the 
District Instructional Plan.  See Exhibits 5-3, 5-4.  One of the proposed District Instructional Plan’s 
goals was to have all students graduate from the School, with the objective of a dropout rate of 
10% or less.  See Exhibit 5-5.  As part of the plan to achieve this goal and objective, the School 
personnel discussed “a student grade classification progression that reflects the student’s mastery 
of core skills within their personalized education program that promotes positive self-esteem and 
generates motivation which enhances student performance.”  Id.  Again, the School’s idea was to 
classify students based on their actual academic mastery level, while designing a way for the 
student to accelerate his or her ability to advance toward graduation and receive instruction in the 
required academic subjects.  The grade classification program developed and eventually 
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implemented addressed its overall student population, and affected all grade levels.  See 
Exhibit 5-5, 5-8.  
 
On October 21, 2008, School administrators met to discuss the District Instructional Plan, and a 
decision was reached to move forward with a new grade classification progression to include the 
Step Forward program.1 See Exhibit 5-7.  The School notified its campus administrators about the 
implementation of the new grade classification program on the following day.  See Exhibit 5-6  
The School sent parents and guardians a letter on October 31, 2008 informing them of its new 
grade classification program, which consisted of the “Step In” program that applied to 9th grade 
students, and the Step Forward program, which moved students who satisfied certain criteria 
forward to graduation by promoting them to the 11th grade.  See Exhibit 5-8.   
 
The Step Forward program provided that students enrolled at the School who were repeating the 9th 
or 10th grade or had previously taken 9th and/or 10th grade TAKS would be classified as 
11th graders.2  There, the students would complete essential core course for exit level assessment at 
11th grade.  The School emphasized Math, Science, Social Studies and English, and implemented 
specific intervention strategies to close any gaps in the students’ education to prepare them for the 
exit level assessment and move them closer to graduation. The School also permitted students to 
enroll in elective courses after successful completion of the essential core courses and/or the exit 
level assessment.  See Exhibit 5-8.  Once an 11th grade student completed the essential core courses 
and/or exit level assessment, the School promoted him or her to the 12th grade under the “Step Out 
Senior” program.  This allowed a student to complete career and technology electives, implement 
any college or career plans, and submit applications for post-graduate opportunities.  See id.  The 
School implemented the program and reclassified its students accordingly on October 31, 2008.  
See id.  The School also presented its Plan to the Board on November 11, 2008.  See Exhibit 5-9.       
 
The School’s grade classification program sought to place students based on need, rather than on 
particular grade level tracks.  As the School explained to parents, this approach was innovative, as 
required by Section 28.0212 of the Education Code.  Moreover, once placed in the 11th grade there 
was no legal prohibition to having those students sit for the 11th grade exit level TAKS.  Further, 
the School’s research indicated that what became the Step Forward program was not as novel as 
first thought, in that the concept of moving past traditional grade level tracks was gaining 
acceptance across the country.  School districts in Colorado, Utah, and Alaska had either already 
implemented this approach or were contemplating wholly eliminating grade levels.  See Exhibit 5-
11.  Step Forward did not go to these extremes.  Step Forward did not eliminate the 10th grade 
level, but rather implemented an acceleration program designed to help WACS students graduate 
from high school. 
 
Most importantly, Step Forward is working and students who had not previously believed they 
could graduate high school returned and are on track.  One example is student K.U., who repeated 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  It should be noted that Elena Savage was one of the primary designers of the Step Forward program.  Ms. Savage 
came to the School as its Director of Academics in 2008 after six years of service to the University of Texas at Austin 
University Charter, where she was its District-wide lead counselor and assessment coordinator.  See Exhibit 5-10.  
Ms. Savage strongly urged the implementation of the program as a way to benefit its at-risk student population.	  

2	  The document informing parents of the Step Forward program appears to require that a student had to have repeated 
9th or 10th grade and previously taken a 9th/10th grade TAKS test.  This was incorrect, as the School’s program 
promoted any student who met either of these conditions to 11th grade.  See Exhibit 5-9. 
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9th grade on two occasions but once in the Program was able to pass an exit level 11th grade TAKS 
See Exhibit 5-12.  Upon learning she had passed the test, K.U. tearfully told School administrator 
Eric Dillie that this was the “first time” she did not “feel stupid.”  K.U is merely one of numerous 
success stories demonstrating the success of Step Forward.  See id.  
 

C. TEA Charter School Attorney Karen Johnson Affirmed The School’s Authority To 
Classify Its Students. 
 

School administrators directed now-former Director of Technology and Programming 
Allen Richey to make modifications to the School’s data and programming systems in connection 
with the implementation of the District Improvement Plan’s new grade classification process.  See 
Exhibit 5-13.  Application of the grade reclassification criteria required that students’ data be 
changed to accurately reflect their new grade level.  The modifications needed to be made in order 
for the School to file its required PEIMS Snapshot Reports.  Mr. Richey refused and claimed that 
the modifications would “get him into trouble with TEA.”  Id.   
 
On October 31, 2008, then-School CEO Melody Chalkley, along with Ms. Savage and Assistant 
Superintendent for Instruction Audie Waltman, explained to Mr. Richey that the modifications 
were legitimate and showed him the relevant statutes.  Mr. Richey continued to refuse to perform 
the computer functions as directed and insisted on speaking with an authority “not connected with 
Winfree” before he would comply with the School’s directives.  Id.  At that point, Ms. Chalkley 
and the others present at the meeting called Ms. Johnson to discuss the modifications Mr. Richey 
had been directed to implement.  Ms. Chalkley explained the modifications in the context of the 
District Improvement Plan to Ms. Johnson and Ms. Johnson confirmed as did Ms. Emi Johnson at a 
later date, that there was no legal impediment to the School’s proposed actions.  Id. Specifically, 
Ms. Johnson confirmed that the School had the authority to determine grade levels and to 
determine the criteria upon which to base an individual student’s grade assignments. 
 
Ms. Johnson’s confirmation is consistent with the School’s authority to create its District 
Improvement Plan and its grade classification system. 
  

D. The School Did Not Have 10th Grade Students Who Should Have Been Administered 
The 10th Grade TAKS Test In Spring 2009. 

 
The Report erroneously concludes that the School had 10th grade students who should have taken 
the TAKS test in Spring 2009 and that it failed to submit accurate enrollment data for 10th graders 
to order test materials for the Spring 2009 administration.   
 
The School’s grade classification system, implemented as part of its District Improvement Plan, 
began on October 31, 2008, and resulted in the reclassification of students into the 11th grade based 
on relevant criteria.  See Exhibit 5-8.  The reclassification also qualified and required these students 
for the 11th grade exit level TAKS test.  See id.  The reclassification occurred prior to the time the 
School was required to finalize data submission for ordering test materials in November 2008. As 
such, the School had no students taking 10th grade TAKS tests in Spring 2009.  See Exhibit 5-14. 
 
Nonetheless, the Report repeatedly contends that the School’s snapshot PEIMS data demonstrated 
that some WACS students were listed as 10th graders during the 2008-09 school year, and that 
those students should have been administered the 10th grade TAKS test.  As explained below, the 
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Report’s assumptions and analysis of the data are based on PEIMS snapshot data and subsequent 
FSP submissions, and as such, do not consider the demonstration which follows, that the students 
in question were in fact, not 10th graders under the District’s grade classification system:   
 
At the time of the test administration in Spring 2009, 1,611 students took the 11th grade exit level 
TAKS test.  See Report at paragraph 9.  Absent the School’s Step Forward program, only 142 
students would have been actual 9th or 10th graders under traditional age/grade-level classification.  
See Exhibit 5-14.  Of the 142 students, only nine had not previously taken a 9th or 10th grade TAKS 
test.  As such, applying Step Forward, 133 of these students met the criteria of having previously 
taken a 9th or 10th grade TAKS test and were therefore, immediately classified as 11th graders.  
These 133 students appropriately sat for the 11th grade exit level TAKS.  See Exhibit 5-14. 
 
Of the nine remaining students who had never taken a TAKS test, one withdrew before the testing 
window occurred in Spring 2009.  See id.  The remaining eight students were repeating 9th graders, 
eligible for promotion into the 11th grade under Step Forward.  Accordingly, these students too 
properly took the 11th grade exit level TAKS test. See id. 
 
As the Agency well knows, PEIMS snapshots are exactly that, a picture of a school’s enrollment on 
the date the school submits its PEIMS report.  PEIMS snapshot reports do not, because they 
cannot, reflect subsequent changes to a school’s enrollment, changes which will invariably occur 
thereafter on a daily, weekly or monthly basis.  Similarly, FSP submissions, are only reflective of 
student grade levels at the time of submission.  Thus, the School’s report of a certain number of 
students within a certain grade level on one day is no indication that these same students had not 
subsequently withdrawn or were subsequently promoted.  In short, the data a public school submits 
regarding grade levels in a PEIMS snapshot or FSP submission is never demonstrative of future 
circumstances.   
 
This is especially true in this instance, where the school in question is designed to serve a very 
mobile at-risk student population. As common for other public schools, students first entering 
WACS are classified according to the grade last attended. Even after receiving a new student’s 
records WACS may classify incoming students in accordance with its own classification criteria. 
Accordingly, a student enrolled around the time of the snapshot PEIMS report, may have been 
listed in 10th grade merely because grade 10 was the classification at the institution the student last 
attended. But, once WACS receives a student’s education records, the WACS grade placement 
committee can reclassify that student based upon WACS’ own assessment and the application of 
placement criteria. Thus, in 2008-2009, the identification of a student as a 10th grader on a PEIMS 
snapshot report or FSP submission in no way bound the School to maintain that student as a 10th 
grader.       
 
Additionally, a PEIMS snapshot or FSP submission submitted prior to October 31, 2008, would 
report 10th grade students simply because the School’s District Improvement Plan imposing the 
new grade reclassification had not yet been implemented.  Subsequent FSP submissions would 
certainly reflect lower 10th grade numbers after the implementation of the grade reclassification, as 
students were reclassified and promoted to 11th grade.  Thus, the existence of 10th graders in the 
PEIMS snapshot report or subsequent FSP submissions cannot and should not lead to the 
conclusion that WACS had submitted erroneous data to the testing contractor or that the School 
had 10th graders who should have been administered the 10th grade TAKS test. 
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The Report which identifies 104 students as 10th graders was based on PEIMS and FSP data 
submissions, a great portion of which were submitted prior to October 31, 2008.3  In fact, of these 
104 students, 93 were classified as 10th graders prior to the implementation of the new grade 
reclassification system on October 31, 2008. Even more importantly, these 93 students had all 
withdrawn prior to the submission of the Fall 2008 PEIMS snapshot report. Since these students 
withdrew prior to the reclassification, they would not have been administered a TAKS test at 
WACS.  Of the remaining 10 students who were classified as 10th graders at some point during the 
school year, all ten were repeating either the 9th or 10th grade.  Thus, pursuant to Step Forward, all 
these students were properly reclassified as 11th grade students who would sit for the exit level 
TAKS test.  Accordingly, the School did not need and did not request 10th grade TAKS materials.  
TEA has the information through the School’s PEIMS snapshots and FSP submissions. 
 
Of these remaining 10 students, four were still enrolled at WACS for the Spring 2009 TAKS 
testing period.  All four of these students were repeat 9th graders.  All four were over 18 years of 
age.  The four students descried were precisely the type of students for whom WACS had created 
Step Forward and all four were reclassified as 11th graders.   As such, none of the four were 
administered the 10th grade TAKS.  Indeed, all four took 11th grade TAKS.  See Exhibit 5-14. 
 
The Report then focuses on five students overall claiming the five were 10th graders in attendance 
on the dates when the 10th grade TAKS was administered.  The Agency’s investigator concluded 
that these five students should have taken 10th grade TAKS.  The Report identifies the students as 
“S1-S5.”   
 
A closer look at students S1-S5 is warranted: 

 
S1 
 
S1 was previously enrolled as a 15 year-old 9th grade student at Lewisville High School during the 
2005-06 school year.  S1 received special education services, and took the SDAA II in Spring 
2006, a modified assessment.  At the conclusion of that school year, S1 completed eight credits.  
See Exhibit 5-15. 
 
S1 returned to Lewisville High School in 2006-07 as a 16 year-old 10th grade student.  S1 again 
participated in the SDAA II in Spring 2007.  At the end of that year, S1 completed 6.5 credits, for a 
total of 14.5 overall.  S1 began the 2007-08 school year as a 17 year-old junior, but withdrew from 
school pursuant to a court order on November 27, 2007.  S1 received no credits for that year. 
 
S1 enrolled at WACS on August 27, 2008 as an 18 year-old student, but withdrew on September 
30, 2008 for out of state.  S1 re-enrolled at WACS on November 18, 2008, where S1 was classified 
as an 11th grader and took her exit level TAKS.  S1 graduated on June 22, 2009 after earning eight 
more credits. 
 
S1 met the criteria under the Step Forward program for classification as an 11th grader because S1 
had previously participated in 9th and 10th grade assessment.  S1 was not a candidate for 10th grade 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  In reviewing the Report’s data, the School identified only 103 students as having been listed as 10th graders at some 
point during the timeframe in question. 
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TAKS in Spring 2009.  S1 was not in 10th grade at such time.  S1’s facts and circumstances do not 
support the Report’s findings. 
 
S2 
 
S2 was previously enrolled at Keller Central High School during the 2007-08 school year as a 15 
year-old 9th grade student.  S2 withdrew from school on January 23, 2008, and enrolled at 
Kirbyville High School on January 25, 2008.   S2 withdrew from Kirbyville and enrolled at WACS 
on March 11, 2008, as a 9th grade student.  S2 took and passed both 9th grade TAKS tests in Spring 
2008, but by the end of that school year S2 had completed only three credits.  See Exhibit 5-16. 
 
S2 reenrolled at Keller Central at the start of the 2008-09 school year, this time as a 16 year-old, 
repeating the 9th grade.  S2 withdrew from Keller Central on January 20, 2009, to leave the state.  
S2 returned to Texas and enrolled at WACS on February 3, 2009.  At the time of enrollment, S2 
was a 9th grade student.   
 
Under Step Forward, S2 met the criteria for classification to the 11th grade.  First, S2 came to 
WACS again in February 2009 as a repeat 9th grade student.  See id. Second, S2 previously took, 
and passed, the 9th grade TAKS test.  Thus, the School properly administered S2 the exit level test 
in Spring 2009, which S2 passed in all respects.  S2’s case does not support the Report’s findings 
that the School should have administered S2 a 10th grade TAKS test. 
 
S3 
 
S3 began 9th grade at age 15 at Trinity High School during the 2005-06 school year.  S3 received 
special education services and participated in the SDAA II modified assessment in Spring 2006.  
At the end of the school year, S3 completed five credits.  S3 returned to Trinity as a 16 year-old 
10th grade student for the 2006-07 school year.  See Exhibit 5-17. 
 
S3 withdrew from Trinity on December 13, 2006 and enrolled at WACS on December 18, 2006.  
Pursuant to S3’s ARD Committee, S3 took the SDAA II in the Spring of 2007.  S3 completed the 
2006-07 school year with only 1.5 credits for a total of 6.5 credits.  S3 returned to WACS for the 
2007-08 school year as a 17 year-old 9th grade student.  S3 took TAKS-Accommodated in 
Spring 2008, but would only earn one credit for the school year bringing the total number of credits 
earned to 7.5. 
 
S3 returned to WACS for the 2008-09 school year at 18 years of age, but withdrew to attend 
another public school on September 16, 2008.  S3 returned to WACS and re-enrolled on January 8, 
2009.  At this point, the School reclassified S3 as an 11th grade student under its Step Forward 
program, as S3 satisfied either of the criteria for such reclassification.  S3 had both repeated a 
grade level, and taken prior 9th and 10th grade level assessment.  S3 took exit level TAKS Modified 
and Accommodated, and earned 3.5 credits during the school year.  See id. 
 
There should be no question that S3 satisfied the criteria for promotion into 11th grade under Step 
Forward at the time the student re-enrolled at WACS. S3 is another example of the type of student 
for whom the Step Forward program was designed to assist.  Thus, S3 was not a 10th grade student 
to whom the School should have administered a 10th grade assessment, especially given that S3 had 
already participated at that level.  S3’s case does not support the Report’s findings. 
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S4 
 
S4 enrolled at Lewisville High School as a 15 year-old 9th grader for the 2004-05 school year.  
WACS could not determine whether S4 participated in any 9th grade assessment because her 
records did not reflect that information.  At the end of that school year, S4 earned 5.5 credits.  S4 
returned to Lewisville for the 2005-06 school year, where that school classified S4 as a 10th grade 
student.  In Spring 2006, S4 took the 10th grade TAKS test.  S4 received five credits for the school 
year for a total of 10.5.  See Exhibit 5-18. 
 
S4 continued attending Lewisville for the 2006-07 school year as a 17 year-old repeating 10th 
grader.  S4 again took the 10th grade TAKS test in Spring 2007.  S4 earned four credits at the end 
of the school year for a total of 14.5.  S4 returned to Lewisville for the 2007-08 school year, this 
time as an 18 year-old repeat 10th grade student.  S4 withdrew from Lewisville on November 5, 
2007 to attend another Texas public school.   
 
S4 enrolled at Lewisville Learning Center on November 7, 2007, then withdrew from there to 
attend another public school on February 7, 2008.  On April 1, 2008, S4 enrolled at WACS, only to 
withdraw again on June 12, 2008.  S4 listed no specific reason for withdrawal.  S4 received no 
credits from any school for the entire school year. 
 
On March 16, 2009, S4 enrolled at WACS at the age of 19.  Under Step Forward, the School 
reclassified S4 into the 11th grade because she satisfied either of its criteria. S4 had both repeated 
10th grade and had taken at least a 10th grade assessment.  S4 took the exit level 11th grade TAKS in 
Spring 2009.  See id. 
 
Here again, the School applied its criteria for reclassification as it had with the other students 
involved.  The School properly qualified S4, who it should be noted had already taken the 
10th grade TAKS.  Therefore, S4’s case does not support the Report’s finding that the School failed 
to administer the appropriate test. 
 
S5 
 
S5 enrolled at Austin High School as a 14 year-old 9th grade student for the 2005-06 school year.  
On January 3, 2006, S5 withdrew to transfer to Bowie High School.  S5 received special education 
services and took the SDAA II in the Spring of 2006.  By the conclusion of that year, S5 earned 
only four credits.  See Exhibit 5-19. 
 
S5 returned to Bowie the following school year as a 15 year-old repeat 9th grade student.  S5 took 
the 9th grade TAKS test during the Spring of 2007, and received six credits for the entire year.  S5 
returned to Bowie for the 2007-08 school year, where the student subsequently transferred to three 
other high schools at various points during the year.  At S5’s last stop for that year, Pinkston High 
School, the student was placed in 11th grade, and took the exit level TAKS test.  For the year, S5 
earned only four credits for a total to date of 14. 
 
On August 28, 2008, S5 enrolled at WACS, when he was 17 years of age, as an 11th grade student 
due to the previous school’s classification.  S5 withdrew to attend another public school on 
September 30, 2008, but returned to WACS on February 12, 2009.  Thus, S5 qualified as an 
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11th grade student who would not have been given the 10th grade TAKS test, particularly since he 
had already taken it.  See id.  S5’s case also fails to support the Report’s findings. 
 
It is unfortunate that the Report did not consider the underlying facts and circumstances of these 
five identified students, all of whom were properly classified as 11th grade students under the 
School’s Step Forward Program.  Instead, the Report appears to have expanded on a philosophical 
disagreement with WACS’ grade classification system, to select and interpret data in order to 
demonstrate what appears to be a preconceived notion that WACS adopted and applied an 
innovative reclassification system to “escape” AYP by moving 10th grade students “out of harms 
way.”  Nothing of the kind occurred.  Instead, the School implemented a program, which was not 
only designed to help students stay in school and graduate but one that was applied fairly and 
uniformly to the result that students who needed it most were assisted.   
 
The Report also contends that the grade classification system makes it impossible for the School to 
ever have 10th grade students, so that Step Forward was intended to eliminate the 10th grade.  In 
support, the Report describes four scenarios where the students would always be advanced to 
11th grade.  In reality, the School never sought to eliminate 10th grade.  Evidence that the School 
never sought or intended to eliminate 10th grade is the fact that the School continues to classify and 
serve 10th grade students in keeping with its charter. 
 
WACS did not have 10th grade students who should have been administered the 10th grade TAKS 
test in Spring 2009 and the Final Report should reflect as much. The School requests that the 
Agency find that WACS was not required to administer any 10th grade TAKS instruments in 
Spring 2009. 
 

E. WACS Did Not Report Inaccurate Data For Its Federal Accountability Rating, Nor 
Did It Try To Avoid AYP.  
  

The Report’s last finding is that the School’s federal accountability rating, otherwise known as 
AYP, was based on inaccurate data.  As demonstrated above, there was no inaccurate data 
submitted related to the School’s TAKS test administration in Spring 2009.  To the contrary, all of 
the data submitted and reported by the School was consistent with the Step Forward program 
created and implemented on October 31, 2008.  The School’s sole concern was the program and 
how it affected its students, not any potential AYP implications.  At worst, the corrective action to 
be taken would have been the loss of federal funding.   
 
The application process for 2009-2010 funds outlined several requirements and definitions that did 
not fit well with the School’s unique program and population.  The School sought to better 
understand the requirements and consulted both the Agency and region service centers for 
guidance.  Neither were able to provide sufficient guidance and support.  In fact, both TEA and the 
service centers were critical of WACS intended use of these funds.  Given the lack of support and 
guidance, coupled with the School’s desire to continue its innovation for meeting students’ needs, 
on November 9, 2009, WACS administration recommended to the Board that the School not apply 
for the funds.  See Exhibit 5-20.  Before final AYP determinations would be made, the School had 
decided to not apply for Title I-V federal funds in that year.  See Exhibit 5-20.  Contrary to the 
Report, this decision had nothing to do with concerns about school improvement. 
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The Report also complains that the School was required to have notified the Agency that since it 
would have no 10th grade students taking the TAKS test in 2008-2009 so that the Agency would 
have been able to use other data to evaluate WACS’ AYP.  The “requirement” that is cited in the 
Report is not found in federal or state law or regulation. The “requirement” appears instead in the 
TEA’s 2009 Adequate Yearly Progress (AYP) Guide (June 2009), which is non-regulatory 
guidance.  While the State’s assistance and recommendations to schools in this area were submitted 
to the USDE and reportedly approved by USDE (See 2009 AYP Guide p. 11), the AYP Guide was 
not submitted or adopted under Texas rule making process.  See TEX. GOV’T CODE §§ 2001.001 et 
seq. (the “Administrative Procedures Act” or “APA”); compare 19 Tex. Admin. Code § 129.1025 
(appropriately adopting by reference the Student Attendance Accounting Handbook in accordance 
with the APA) and 19 TEX. ADMIN. CODE § 109.41 (appropriately adopting by reference the 
Financial Accountability System Resource Guide in accordance with the APA) with 19 TEX. 
ADMIN. CODE § 97.1004 (noting the absence of an adoption by reference of the AYP Guide and a 
failure to put the Guide through the processes required by the APA).  Thus, the School cannot be 
accused of violating statute or rule or mandated to follow a process as described in the AYP Guide.  
 
A most disturbing finding in the Report is its bare conclusion that WACS students reclassified to 
the 11th grade—many of whom sat for and passed 11th grade TAKS testing—would not have 
scored well enough for WACS to have made AYP had they been required to sit for the 10th grade 
TAKS test.  This unsupported assumption is truly insulting to the students WACS serves.  
 
The Special Investigation Report is based on erroneous information and mistaken and unsupported 
suppositions about the WACS Step Forward Program. The Step Forward Program was a good 
thing. It was needed and it works. At no point during WACS’ existence has the School’s student 
demographics dipped below 92% at-risk. (See: Fall PEIMS report PRFOAY001).  Yet WACS, 
without considering students returned to their former schools after earning credits, has graduated 
from its own ranks 3,792 students many of whom were on the streets and/or involved in the welfare 
and criminal and juvenile justice systems.  See: http://ritter.tea.state.tx.us/perfreport/aeis.	  
	  
There is no evidence in the Report to support its findings, all of which are predicated on a claim 
that the School submitted inaccurate data. The submitted data was accurate and the bitter irony is 
that the Report indicts the School for doing what it was chartered to do and what all public schools 
should do, which is to recover at-risk students and encourage them to graduate. 
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