
IN THE CIRCUIT COURT OF THE 
SECOND JUDICIAL CIRCUIT, IN AND 
FOR LEON COUNTY, FLORIDA 

 
INFINITY SOFTWARE  
DEVELOPMENT, INC., 
       
  Plaintiff,    CASE NO.: _______________   
v.  
 
PAM STEWART, in her  
official capacity as the  
Commissioner of Education, 
 
  Defendant. 
_______________________/ 
 

COMPLAINT 

 Plaintiff, INFINITY SOFTWARE DEVELOPMENT, INC., by and through its 

undersigned counsel, sues Defendant, PAM STEWART, in her official capacity as the 

Commissioner of Education for the State of Florida and, in support thereof, states as follows: 

1. This is an action for declaratory judgment and for damages in excess of 

$15,000.00, exclusive of costs, interest and attorneys’ fees.  This Court has jurisdiction over this 

matter pursuant to Article V, Section 5(b) of the Florida Constitution and Section 86.011, Florida 

Statutes. 

2. Plaintiff, Infinity Software Development, Inc. (“Infinity”), is a Florida 

Corporation with its principal place of business in Tallahassee, Florida.  Infinity is in the 

business of providing technology consulting, software development, and other services, 

including content development. 

3. Defendant, Pam Stewart, is the Commissioner of Education for the State of 

Florida and is being sued in her official capacity.  The Florida Department of Education is an 

agency of the State of Florida, the head of which is the State Board of Education, that, among 
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other things, is authorized to contract with outside private entities to develop enhanced 

“technology-based curriculum tools” and “additional tools to support teacher instruction and 

student learning.” The State Board of Education has delegated authority to the Commissioner of 

Education to handle Procurement and Contracting Matters.  The Commissioner of Education and 

the Florida Department of Education are hereinafter collectively referred to as “Defendant” or 

the “Department”. 

4. Venue is proper in Leon County as the principal office of the Defendant is located 

in Tallahassee, Leon County, Florida and each cause of action alleged herein accrued in Leon 

County, Florida. 

5. Infinity has given notice to the Department of the material breaches set forth 

herein, and Infinity has otherwise complied with all conditions precedent to filing this action.  In 

addition to the notice previously provided to the Department, by letter dated September 5, 2012 

Infinity provided further notice to the Department of its material breaches of the contract at issue.  

A true and correct copy of Infinity’s letter to the Department dated September 5, 2012 is attached 

hereto as Exhibit “A”. 

6. Infinity has retained the services of the undersigned to represent it in this action. 

Plaintiff is obligated to pay the undersigned reasonable fees and costs for services rendered in 

this action. 

Overview 

7. Infinity has participated in hundreds of competitive procurements with state 

agencies since its formation in 1995. Infinity responded to an ITN [ITN2011-18], that 

encompassed Project Number 12-815 to help build the Common Core Student Tutorials (CCST) 

website that is now the subject of this breach of contract action.  A true and correct copy of the 
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ITN is attached hereto as Exhibit “B”.  On March 7, 2011, the Department issued a notice of 

intent to award the Contract to a different vendor, and for the first time in its corporate history, 

Infinity filed a bid protest challenging that intended award.  

8. After a full hearing, the ALJ entered a recommended order finding that the 

Department had acted unlawfully and contrary to competition in awarding the contract to the 

other vendor instead of Infinity. The Department issued a subsequent notice of intent to award 

the contract to Infinity. 

9. As a result of the time taken up by the bid protest and the subsequent contract 

negotiations, the initial time for performance proposed in the ITN was shortened by 10 months. 

The project that was originally on a very tight timeline, became even more time sensitive, with 

times for completion, review and approval of deliverables significantly reduced.   

10. On December 9, 2011, the Department entered into the written agreement 

(hereinafter the “Contract”) to build the CCST website.  CCST is an online educational program 

that will be accessible by all students and teachers in Florida and facilitate the implementation of 

the new Common Core State Standards and the Next Generation Sunshine State Standards.  

Pursuant to the terms of the Contract, software and educational content development services 

were to be provided by Infinity from the date of execution of the Contract on December 9, 2011 

through June 30, 2014.  A true and correct copy of the Contract is attached hereto as Exhibit 

“C”.1  

11. The Contract called for Infinity to provide technology deliverables, content 

deliverables, and other deliverables, and for Infinity to perform its obligations in phases.  At each 

                                                 
1 The Contract includes a number of attachments relevant to this action which will be specifically referenced 
throughout this Complaint. Most relevant to this action are Attachment A to the Contract which provides a detailed 
description of performance duties, Attachment B which provides payment terms, Attachment B.2 which provides a 
detailed payment schedule, and Attachment C which provides the standard terms and conditions of the Contract. 
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phase, Infinity would deliver a set of deliverables to the Department who would, in turn, review 

each deliverable and either approve the design of the product as submitted or provide Infinity 

direction for modification of the product to meet its standards.  (Ex. C, Attach. A, pg. 2 and Ex. 

C, Attach. C, Section IV.D, pg. 4).   

12. Under the Contract’s terms, the Department is required to review each deliverable 

within five (5) business days of submission.  (Ex. C, Attach. A, pg. 2) and inform Infinity 

whether it approves of the design or requests modification.  Specifically, Attachment A to the 

Contract states “The Department shall complete its review of the Contractor’s products within 

five (5) business days, or the time specified in Attachment B.2, of receipt or on designated date 

and either approve the design of products as submitted or provide direction for modification.” 

13. Attachment B.2 to the Contract provides a detailed schedule of the deliverables to 

be made by Infinity, the deadline for their submission, and a deadline by which the Department 

must approve the submission.  (Ex. C, Attach. B.2).  Attachment B.2 does not specify an 

alternate time period to the five day “review.”   

14. In addition, under the Contract, all content deliverables must be reviewed and 

approved by a committee of experts that has been approved by the Department before initially 

being submitted to the Department for review and approval.  (Ex. C, Attach. A, pg. 5-8).  The 

committee of experts’ approval is the approval criteria for content deliverables under the 

Contract, per the Contract’s specified Acceptance Test Plan (Ex. C, Attach. A., pg 8). 

15. As noted above, the term of the Contract was from December 9, 2011 to June 30, 

2014, almost ten months shorter (i.e. a 25% shorter timeline) than the term proposed in the ITN.  

Because of the scope of work and shortened timelines under the Contract, the Department’s  
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adherence to the five day review period was essential as the delay in approving a pre-requisite 

deliverable (e.g., a Phase 1 deliverable) would delay the production of subsequent deliverables. 

16. The required sequential production and approval of deliverables paired with the 

shortened Contractual term are the basis for the Department’s approval deadlines set forth in 

Attachment B.2  (Ex. C, Attach. B.2).  All of the approval deadlines in Attachment B.2 are more 

than five days after the deadline for submission of Infinity’s products to allow for any necessary 

modifications to be made before the approval deadline. 

17. Although the Department’s contract manager initially said that they would try to 

do better to work and meet the five day requirement, the Department failed almost entirely to 

meet the five day review period and the approval deadlines set forth in Attachment B.2. At one 

point, in anticipation of litigation, the Department has attempted to describe the five day review 

period as an an “option” that would not be used, disregarding the clear terms of the Contract. 

18. Of the 28 deliverables submitted by Infinity to the Department for review since 

the beginning of the Contract, the Department has provided timely review (within five days) for 

only three deliverables. Delays have been as long as 42 days with an average of 18 days.  

Attached hereto as Exhibit “D” is a list of the 28 deliverables with the delay period for each. 

19. Attachment A to the Contract provides for the adjustment of the schedule in the 

event of any delays by the Department in its approval of products. Specifically, Section V.B. 

states “In the event of any delays by the Department in furnishing materials, its approval of 

products, and return of required documents, the time for performance by the Contractor shall be 

extended by an amount equal to the delay created by such occurrences or a new due date shall be 

negotiated.” (Ex. C, Attach. A, pg. 11).   
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20. Due to the Department’s requests for changes early in the project, Infinity 

discussed in good faith schedule adjustments to accommodate those changes with the 

Department’s Contract Manager, and was led to believe that these schedule adjustments were 

agreeable to the Department’s Contract Manager. Later, these agreements were not honored by 

the Department, and the Department refused to amend the schedule as discussed or negotiate 

new dates. 

21. Despite Infinity’s requests, the Department has refused to amend the schedule or 

negotiate new dates and continues to ignore its contractual deadlines. Infinity, on the other hand, 

continued to submit all Phase 1 deliverables in a timely manner. 

22. The Department has repeatedly refused to approve contractually acceptable 

deliverables.  For example, Infinity was directed on February 6, 2012 by its Contract Manager at 

the time to follow the FOCUS model for all mini-assessment items.2  The Contract Manager’s 

directions were clearly documented in the meeting’s written minutes which were distributed to 

all meeting attendees. Infinity followed the Contract Manager’s directions over the following 

three-and-a-half months only to be informed on May 23, 2012 that the Contract Manager did not 

want to follow the FOCUS model for some mini-assessment items.  This proposed change, three-

and-a-half months into development, affected a substantial amount of work that Infinity had 

already completed (both content and technology) and would have required a substantial amount 

of rework.  Infinity was willing to make the requested changes, but explained that it would 

require a change order (potentially without additional costs); however, the Department declined 

to authorize a change order and refused to approve the deliverables that had been produced to the 

Department’s initial specifications. 

                                                 
2 FOCUS is a software application that Infinity developed for the Department which provides mini-assessments for 
teachers to use with their students to assess the students’ mastery of a benchmark. The FOCUS model uses multiple 
choice and gridded response questions only. 
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23. In accordance with the Contract’s dispute resolution provision, Infinity  made 

numerous attempts to resolve these disputes.  Attachment II to Infinity’s letter to the Board of 

Education on September 5, 2012, (Exhibit A), describes the many instances Infinity attempted to 

raise its concerns and resolve the issues including meetings with the Commissioner of Education, 

Deputy Commissioner, and the Department’s Chief of Staff.  

24. As a result of the actions taken by the Department, Infinity has suffered damages 

including lost profits, lost income, loss of employee time, cost of unnecessary product 

modifications, and a loss of goodwill and business reputation.  

25. Specifically, in order meet its obligations under the Contract’s shortened term and 

the deadlines set forth in Attachment B.2, Infinity was required to hire additional staff that, 

because of the Department’s delays in review and approval of deliverables, has resulted in lost 

employee time and increased labor costs.  The Department’s failure to approve acceptable 

deliverables and demand for further modifications has also resulted in increased labor costs and 

lower profits to Infinity. 

26. In addition, Infinity has suffered damages as a result of the Department’s refusal 

to make payment in accordance with the payment schedule set forth in Attachment B.2 for work 

Infinity has completed.  

27. The Department’s material breaches of the contract have made the continued 

performance under the contract impossible, and Infinity has taken reasonable steps to mitigate 

damages. 

COUNT I  
(Material Breaches of Contract) 

 
28. Infinity realleges paragraphs 1 through 27 as if fully set forth herein. 
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29. As alleged above, Infinity’s Contract with the Department to build the CCST 

website and tutorials required the Department to review Infinity’s deliverables within five 

business days and either approve or request modification of the product within that time period. 

30. Of the 28 deliverables submitted by Infinity to the Department for review since 

the beginning of the Contract, the Department has failed to timely review the deliverable 25 

times with delays as long as 42 days with an average of 18 days.   

31. The Department’s failure to timely review Infinity’s deliverables constitutes a 

material breach of the parties’ Contract. 

32. Attachment A, Section V.B. to the Contract obligates the Department to negotiate 

and amend the deadlines for review and approval of deliverables in the event the Department 

causes a delay in its approval of products. 

33. Despite the Department’s failure to timely review Infinity’s deliverables and its 

inability to approve the products pursuant to the deadlines set forth in Attachment B.2 to the 

contract, the Department has refused to comply with the contract by amending the schedule 

and/or negotiating new dates. 

34. The Department’s  refusal to amend the schedule for submission, review, and 

approval of deliverables constitutes a material breach of the parties’ Contract. 

35. The Department has refused to approve contractually acceptable deliverables. 

36. The Department’s refusal to approve and pay for deliverables completed 

according to contract specifications constitutes a material breach of the parties’ Contract. 

37. As a direct and proximate cause of each of the Department’s material breaches of 

the parties’ Contract, Infinity has suffered damages. 
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 WHEREFORE, Plaintiff, Infinity Software Development, Inc., respectfully requests this 

Court enter a judgment for damages against Defendant, Pam Stewart, in her capacity as 

Commissioner of Education for the State of Florida, together with pre-judgment and post-

judgment interest at the maximum rate allowed by law, for its costs and other expenses incurred 

in prosecuting this action, and for any further relief the Court deems just and appropriate, 

including payment for work performed under the contract and lost profits for the remainder of 

the contract. 

COUNT II 
(Breach of Implied Covenant of Good Faith, Fair Dealing,  

and Commercial Reasonableness) 
 

38. Infinity incorporates and realleges each of the allegations in Paragraphs 1 through 

27 above. 

39. The implied covenant of good faith, fair dealing and commercial reasonableness 

requires the Department to do that which the Contract presupposes would be done to accomplish 

its basic purpose and to refrain from conduct that would undermine the basic purpose or deprive 

Infinity of the essential benefits for which it had bargained.  

40. The Department, in addition to breaching express and implied terms of the 

Contract as described above, has also breached the implied covenant of good faith, fair dealing, 

and commercial reasonableness, undermining the Contract’s basic purpose, frustrating Infinity’s 

ability to perform its obligations, and depriving Infinity of the essential benefits for which it had 

bargained. 

41. Infinity expended considerable sums in reasonable reliance upon the 

Department’s express promises and good faith in entering into the Contract. 
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42. The Department’s actions described above, combined with the Department’s 

concerted efforts to thwart Infinity’s reasonable efforts to negotiate and amend the deadlines for 

review and approval of deliverables, constitutes a breach of the implied covenant of good faith, 

fair dealing and commercial reasonableness. 

43. The Department’s breach of its duty of good faith, fair dealing and commercial 

reasonableness has caused damages to Infinity. 

WHEREFORE, Plaintiff, Infinity Software Development, Inc., respectfully requests this 

Court enter a judgment for damages against Defendant, Pam Stewart, in her capacity as 

Commissioner of Education for the State of Florida, together with pre-judgment and post-

judgment interest at the maximum rate allowed by law, for its costs and other expenses incurred 

in prosecuting this action, and for any further relief the Court deems just and appropriate. 

COUNT III 
(Declaratory Judgment) 

 
44. Infinity incorporates and realleges each of the allegations of paragraphs 1 through 

27 above. 

45. This is an action for declaratory judgment pursuant to Chapter 86, Florida 

Statutes, to declare the rights and other legal relations surrounding questions of actual 

controversy that presently exist between Infinity and the Department and to grant such 

supplemental relief as is just and proper.   

46. Because of the Department’s actions, Infinity is in doubt as to the existence or 

nonexistence of immunities, powers, privileges or rights under the Contract with the Department, 

including, the following: 

a. The applicability and interpretation of the Contract provisions requiring 
review of each deliverable and either approval or request for modification 
of the product within five days of its submission; 
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b. Application and interpretation of the Contract provisions providing for 

adjustment of the schedule for submission of deliverables, in the event of 
any delays by the Department in its approval of products; and 

 
c. Application and interpretation of the Contract provisions governing the 

standards for acceptability of deliverables. 
 

47. Infinity has a bona fide, actual, present, practical need for declaration of the 

parties’ immunities, powers, privileges or rights under the Contract because there is a real and 

actual controversy between Infinity and the Department regarding whether the Department has 

complied with the terms of the Contract. 

48. The need for this declaration is based on present, ascertained or ascertainable 

facts as alleged above. 

49. Infinity has an actual, present, adverse and antagonistic interest in the subject 

matter, either in fact or law.  It is adverse to Infinity’s interest to allow the Department to violate 

the terms of the Contract as alleged above. 

50. The antagonistic and adverse interests are all before the Court by proper process 

and the relief sought is not merely a request for legal advice. 

WHEREFORE, Plaintiff, Infinity Software Development, respectfully requests that this 

Court declare the parties’ rights and obligations with regard to the Contract and find that: 

a. The Department is required to review all deliverables within five (5) days 

of their submission and inform Infinity whether they approve the product 

or request modification; 

b. The deadlines for approval of deliverables set forth in Attachment B.2. to 

the Contract are deadlines for the Department to approve deliverables after 

its review of the products and request for modification; 

c. By failing to conduct a review of Infinity’s deliverables within five 

business days, the Department caused a delay in the approval of 

deliverables; 
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d. Under Attachment A, Section V.B. to the Contract, the Department is 

obligated to amend the deadlines for review and approval of deliverables 

wherein it causes a delay in the approval of deliverables; and 

e. Infinity is entitled to an award of their reasonable costs in maintaining this 

action, together with such supplemental relief as is just and proper. 

Demand for Jury Trial 

Plaintiff demands a trial by jury on all matters so triable. 

DATED this ____ day of October, 2012.   

       Respectfully submitted, 

 

       ____________________________________ 
Daniel J. Woodring 
Fla. Bar No. 86850 
Daniel@woodringlawfirm.com 
203 N. Gadsden Street 
Suite 1C 
Tallahassee, Florida 32301 
(850) 567-8445 
Fax: (850) 254-2939 
 
Of Counsel 
Jason B. Gonzalez 
Fla. Bar No. 146854 
jgonzalez@ausley.com 
Kevin A. Forsthoefel 
Fla. Bar No. 92382 
kforsthoefel@ausley.com 
123 S. Calhoun Street 
P.O. Box 391 (32302) 
Tallahassee, Florida 32301 
(850) 224-9115 
Fax: (850) 222-7560 
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September 5, 2012 

 

Chair Kathleen Shanahan 

State Board of Education  

Turlington Building, Suite 1514 

325 West Gaines Street 

Tallahassee, FL 32399 

 

Re: DOE Breaches of the Revised Standards Tutorial Contract  

Dear Madam Chair: 

Infinity is under contract with the Florida Department of Education to help build the Common Core 

Student Tutorials (CCST) web site. We are writing this letter for two reasons. First, we feel compelled to 

inform the Board about important issues with the contract. Second, we are requesting your help in 

reaching resolution to these issues. 

The CCST project has held great promise for Florida’s students and educators, but it has been crippled by 

the Department’s failure to act in accordance with the contact’s terms. In summary, there have been 

three material breaches by the Department:  

1. The Department has not performed the required review of Infinity’s deliverables within the 

stipulated  5-day period, resulting in significant delays; 

2. The Department has not updated the project schedule to account for these delays, as required 

by the contract; 

3. The Department has not approved deliverables that are acceptable under the contract. 

It has always been Infinity’s desire to resolve these issues with our counterparts at the Department. 

Since early May, we have made many attempts to do so, at all levels of the Department, including with 

the prior Commissioner. As explained below and in an attachment to this letter, Infinity’s efforts have 

been met with delays, indecisiveness, and almost no action by the Department. Even more unfortunate, 

there has been a pattern of unfulfilled commitments and reversals-of-field by Department 

representatives. 

The most recent instance of this was a meeting held on August 15th with Department staff to discuss 

settlement. During that meeting, the Department committed to respond to Infinity’s proposals from the 

meeting no later than August 20th. Unsurprisingly, given the history of the Department’s performance 

under the contract, the promised response to the proposals that were provided at the Department’s 

behest has not yet materialized. 

Our hope is to resolve the issues amicably. However, there has been no indication that the Department 

is interested in a timely, substantive discussion to resolve the issues, so Infinity is left with few options. 

nbedonie
Text Box
EXHIBIT A
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We seek your help in coming to the table with informed, reasonable decision-makers while there is still 

the opportunity to work through the issues as partners. 

Project Background 

The purpose of this Race to the Top funded contract was to provide practice lessons and assessments to 

all Florida’s K-12 students. The lessons and assessments are aligned to the national Common Core State 

Standards for English Language Arts and Mathematics and to the state’s Next Generation Sunshine State 

Standards for Science and Civics. The lessons and assessments were to be hosted on a Web site 

accessible to students from home and/or school, with modules for teachers, administrators, and 

parents. The contract amount was for $17.58 million in services and $2.44 million in pass-through costs 

for equipment and commercial software, for a total contract amount of approximately $20 million. The 

contract term was from December 9, 2011 to June 30, 2014. This term was almost 10 months shorter 

than the term initially proposed in the Invitation to Negotiate (ITN). Because of the scope of work and 

shortened timelines under the contract, at any given time in excess of 100 Infinity employees and 

contracted personnel were working on the contract.  

Acknowledging that this was a very time sensitive contract, particularly with the shortened time for 

performance, the parties negotiated a deliverable review time of five days. Also, under the contract, all 

content deliverables are reviewed and approved by a committee of experts that has been approved by 

the DOE before being submitted to the DOE for review and approval. The structure of work under the 

contract is that many of the deliverables are approved in stages, so delay in approving an early 

deliverable usually will delay the delivery of subsequent deliverables.  

Material Breaches of the Contract 

Throughout the life of this initiative, Infinity has requested one thing: that the Department follow the 

terms of the contract. The following sections describe the material breaches by the Department during 

the performance of the Revise Standards Tutorial contract: 

Timeliness of review: Of 28 deliverables submitted by Infinity to the Department for review since the 

beginning of the contract, the Department has provided timely review (within five days) for only three 

deliverables.  Delays have been as long as 42 days with an average of 18 days.1 The Department has 

ignored the contractual requirement of 5 days for review.2  

Adjustment of the schedule for deliverables because of Department delay: Contract Attachment A, 

section V.B. states: “In the event of any delays by the Department in furnishing materials, its approval of 

products, and return of required documents, the time for performance by the Contractor shall be 

extended by an amount of time equal to the delay created by such occurrences or a new due date shall 

                                                           
1
 Attachment I is the schedule of the 28 deliverables with delays noted. 

2
 Contract Attachment A, Section I.F.1. states that “The Department shall complete its review of the Contractor’s 

products within five (5) business days, or the time specified in Attachment B.2.” Attachment B.2. does not specify a 
different time period for “review.” 
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be negotiated.”  The Department’s proposed solution has been to ignore the contractual requirement 

and to refuse to amend the schedule or negotiate new dates because of Department delays.  

Failure to approve contractually acceptable deliverables: This failure has occurred on more than one 

occasion. By way of example, Infinity was directed on February 6th, by then Contract Manager, Mary 

Jane Tappen, to follow the FOCUS model for all mini-assessment items. This direction was clearly 

documented in the written meeting minutes which were distributed to all meeting attendees. Over the 

following 3 ½ months, Infinity followed that direction. On May 23rd, Ms. Tappen stated that she did not 

want to follow the FOCUS model for some mini-assessment items. That proposed change affected a 

substantial amount of work that Infinity had already done (both content and technology) and would 

have required a substantial amount of rework. Infinity offered to make changes but explained that these 

changes would require a change order.  The Department declined to authorize a change order, and 

refused to approve the deliverables done to the initial specifications. Consequently, this refusal to 

approve and pay for a deliverable completed according to contract specifications is a material breach of 

the contract.  

Attempts to Resolve 

Infinity has contacted or attempted to contact the Department staff literally dozens of times in an 

attempt to amicably resolve these issues.3 Since no resolution appeared possible at any other 

Department level, Infinity requested a meeting with the Commissioner. It took Department staff over six 

weeks to schedule the meeting, even though the importance of resolution and the time sensitive nature 

of the contract were well known by staff. A meeting with the Commissioner took place on August 9th, 

and seemed to hold hope for resolving these matters, with the Commissioner representing that he was 

in town the next week and wanted to have a follow-up meeting with he and program staff to discuss a 

potential resolution or settlement. A meeting was scheduled for August 15th, but unfortunately neither 

the Commissioner nor Chancellor Stewart attended that meeting. So, while Infinity brought both the 

Owner and the President of the company as well as other senior staff to the meeting, the Department 

had no one equivalent at the meeting authorized to settle. And as previously noted, the Department 

promised but failed to address the requested proposal by August 20th.  

Requested remedy 

Since May, Infinity has proposed numerous resolutions under the contract to enable both parties to 

successfully fulfill their obligations under the contract, and again reiterated its willingness to do so at the 

meeting with the Commissioner. After the meeting with the Commissioner, Infinity was requested by 

the Department to be prepared at the meeting on August 15th to discuss turning over the content 

development portion of the contract to the Department and just continuing to work on the technology 

portion. The Department also requested that Infinity provide the cost to pay Infinity for work 

completed. Infinity discussed the Department’s request internally, and concluded that the technology 

portion of the contract, a small portion of the overall contract, was significantly intertwined with the 

content portion. Infinity determined that it would not make sense under the contract to provide just the 

                                                           
3
 See Attachment II listing some of the many instances Infinity attempted to raise concerns and resolve the issues. 
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technology portion. Accordingly, Infinity prepared the proposal for the Department of what it would 

cost pay Infinity for completed work and turn the whole contract over, including technology and 

content. In the interest of promoting settlement, at that time Infinity did not seek to recover the 

approximately $1.3 million in lost profits on the remainder of the contract. Infinity would be entitled to 

these lost profits when the Department is determined to have materially breached the contract. 

Despite the failure of the Department to respond to that proposal as promised, Infinity remains willing 

to discuss the details of a resolution that would allow both parties to move on, and requests payment 

for completed work under the contract in the amount of $3,239,075.894. This amount does not include 

the lost profits from the rest of the contract in the amount of $1.3 million; if included, the total amount 

of payments and damages due Infinity is $4,539,075.89. 

Infinity remains willing to negotiate and discuss the specifics of the costs and potential claimed 

damages. If we are unable to expeditiously engage in good faith negotiations and resolve this matter, 

we will be left with no option but to resort to the legal process, from which there are often no true 

winners.  

Because of inherent uncertainty in working with the Department while there is a transition to a new 

Commissioner, and lack of permanent staff at other key positions within the Department, we are 

seeking to elevate this issue to the Board level. We respectfully request that there be an opportunity to 

engage in good faith negotiations with individuals authorized to settle this matter.   

Sincerely, 

 
Jon Taylor 

President 

Infinity Software Development, Inc. 

                                                           
4
 See Attachment III setting out the deliverables, method of costs calculation, and a summary of costs. 
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Attachment I 

 

Schedule of Deliverables with Delays Noted 

 
Below is a schedule of the deliverables that have been submitted to the Department for approval. It 

does not include deliverables, such as the project management meetings, where attendance is all that is 

required as the “Evidence of Completion” for the deliverable. The number of calendar days beyond the 

5-day review period is also noted. 

Deliverable 
# of Calendar Days Beyond 5-Day 

Review Period 

1. Comprehensive Project Work Plan 37 

2. Sustainability Plan 16 

3. Resumes of Key Personnel on Project 16 

4. Resumes of Committee of Experts 10 

5. Marketing & Communications Plan 16 

6. High-Level System Design Document 9 

7. MS Civics Lesson Specifications  22 

8. Creative Brief and the Brand  Reviewed on time 

9. HS SCI Lesson Specifications 6 

10. HS ELA Lesson Specifications 17 

11. HS SCI Item Specifications & Assessment Blueprints 42 

12. MS Civics Item Specifications & Assessment 
Blueprints 27 

13. Brand Guide 10 

14. HS MAT Lesson Specifications 28 

15. HS SCI Lesson Blueprints 35 

16. Conceptual System Design Document 23 

17. HS ELA  Item Specifications & Assessment Blueprints 7 

18. HS MAT Item Specifications & Assessment Blueprints 12 

19. MS SCI Item Specifications & Assessment Blueprints Delivered on time; incomplete 
feedback provided 

20. MS Civics Lesson Blueprints 18 

21. Alpha Release #1 Delivered on time; no feedback 
provided 

22. Resumes of the Committee of Experts and their 
commitment to serve 

Delivered on time; no feedback 
provided 

23. HS SCI Completed Assessments 10 

24. MS ELA Lesson Specifications Reviewed on time 
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Deliverable 
# of Calendar Days Beyond 5-Day 

Review Period 

25. ES Math Lesson Specifications Delivered on time; no feedback 
provided 

26. ES Science Lesson Specifications Reviewed on time 

27. Civics Completed Assessments Delivered on time; no feedback 
provided 

28. Sustainability Plan Implementation Report Delivered on time; no feedback 
provided 
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Attachment II 

 

History of Communications & Attempted Resolution 
 

Since the beginning of the contract, Infinity has been committed to the success of the CCST project. 

Infinity’s goal has always been to resolve the issues in partnership with the Department and deliver a 

great product for Florida’s students. 

Infinity has made repeated attempts to discuss and resolve the issues at all levels of the Department’s 

organization, both in person and in writing. These attempts have been made in good faith and Infinity’s 

message has been consistent and clear: that resolution of the issues, consistent with the terms of the 

contract, must be achieved quickly in order for the project to succeed. In each instance, Infinity 

expressed a willingness to work together with the Department to find solutions under the contract that 

would work for all involved. 

Unfortunately, Infinity’s efforts were met with more delays, indecisiveness, and almost no action by the 

Department. Even more unfortunate, there was a pattern of unfulfilled commitments and reversals-of-

field by Department representatives. The following timeline illustrates these phenomena and 

documents Infinity’s attempts to address the issues on the CCST project: 

January 18 – 

March 8  

Meetings with Chief of Staff Loretta Costin 

Jon Taylor met with Chief of Staff Costin several times from January through April, in 

order to establish executive-level communication between the Department and 

Infinity. The purpose of the meetings was to discuss any concerns or significant 

updates on behalf of the Department and Infinity project teams. Jon requested that 

the Department break down the payment packages by deliverable and locate key 

Infinity team members in the Turlington Building in proximity to the Department team 

members. Chief of Staff Costin did not grant these requests. She did appear to assist in 

expediting the overdue review and approval of some early deliverables. When asked 

for feedback about Infinity’s performance, Chief of Staff Costin reported one content 

“error” in Infinity’s Civics Lesson Specifications1. No other concerns with Infinity’s 

content or performance were raised.  

                                                           
1
 The reported “factual error” was that the specifications related to the Preamble to the Constitution asked “What is the pursuit 

of happiness?” when the “pursuit of happiness” phrase appears in the Declaration of Independence, not the Constitution. In 
fact, when taken in context, the specification included the pursuit of happiness as a philosophical ideal related to the founding 
of the United States, to have the student draw comparisons between the Declaration of Independence and the Constitution. 
One might consider the use of the “pursuit of happiness” an error when taken out of context, so Infinity simply added more 
explanation for reviewers to this part of the specifications. 
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May 8 Meeting with Chief of Staff Costin 

Jon met with Chief of Staff Costin, outlined the major project challenges, concern with 

timeliness of reviews, and the need to agree on changes that would ensure success. 

Chief of Staff Costin informed Jon of her pending retirement, and that Chancellor 

Stewart would now be Infinity’s executive point of contact and escalation. 

May 11 Meeting with Chief of Staff Costin and Chancellor Stewart 

Jon met with Chief of Staff Costin and Chancellor Stewart. Jon reiterated project 

challenges, including: review delays, insufficient project management resources for the 

Department, insufficient communication of the Department’s expectations in advance 

of deliverables’ development, and increasing tension between project team members 

resulting from delays. Jon and Chancellor Stewart agreed that she would call Jon to 

discuss further on May 14.  

May 14 No call received from Chancellor Stewart. 

May 17-19 Scheduled meetings with Chancellor Stewart (a May 18 meeting, then the rescheduled 

May 21 meeting) cancelled by the Department. Jon requested a 5-minute call with 

Chancellor Stewart on May 21. No response. 

May 22 Meeting with Chief of Staff Costin, Chancellor Stewart, Deputy Chancellor Tappen, 

and Chancellor Champion 

The group discussed: (1) timeliness of reviews; (2) feedback; (3) the inefficiency of 

rework; (4) outstanding Payments #3 and #4; (5) the need to update the schedule in 

Attachment B.2. 

Per the Department: 

 The Contract Manager can’t speak for the Department, and is only a “processor of 

approvals.” 

 Quality is an issue, in that content must be aligned to the Common Core. This will 

be challenging at first, which is natural. 

 The Department may not know what they are looking for “until they see it,” so 

review will be done as many times as necessary, even if new feedback is noted 

each time. 

 The joint “owners” of the project will be Chancellor Stewart (program area) and 

Chancellor Champion (administrative). 

 The Department will not change the project plan or Attachment B.2 to update the 
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schedule or correct administrative errors, even if deliverables are duplicated or 

omitted. 

 The Department will not follow the 5-day review limit. 

May 22 Meeting with Chief of Staff Costin 

Jon and Chief of Staff Costin discussed the previous meeting.  Jon expressed that the 

Department’s positions were not acceptable to Infinity, and that the issues should be 

escalated. Chief of Staff Costin said that she would alert Commissioner Robinson later 

that afternoon. 

May 23 Meeting with Chancellor Stewart 

Jon and Cricket Wood (Infinity Project Manager) met with Chancellor Stewart and 

expressed serious concern about the outstanding issues (5-day review, updating the 

schedule, apparently insufficient project management resources for the Department). 

Chancellor Stewart thought that resolutions had been reached in the May 22 meeting, 

and wanted to speak with staff about the issues. She expressed that she was not in a 

position to address the 5-day review issue or the possibility of modifying Attachment 

B.2.  Infinity requested immediate help, and/or a meeting with the Commissioner. 

Chancellor Stewart said she would investigate the issues by speaking with staff. 

May 23 Letter Delivered to Chancellor Stewart 

In the May 23 meeting, Infinity delivered a letter to Chancellor Stewart, documenting 

the apparent project challenges and Infinity’s requests for immediate action. 

A meeting with Chancellor Stewart and Department staff was scheduled for May 25. 

May 24 Email from Chancellor Stewart to Jon Taylor 

Chancellor Stewart emailed Jon, stating that her understanding from staff “is that you 

understood we will continue moving forward with the contract as it is written… that it 

is imperative that we stay consistent with B2 of the contract…” and that the 

Department “will work to meet the requirements to review quality materials within 

the timelines outlined.” The email provided that Wayne Crawford would be added to 

the Department’s project team and would provide the Chancellor with regular 

updates. The email confirmed that Chancellor Stewart would be Jon’s point of contact 

for programmatic issues. 

Finally, the email stated that “Because the meeting on Tuesday already resolved these 



4 
 

issues I do not believe it necessary to meet again on Friday.” 

June 6 Jon placed a call to Chancellor Stewart’s office. The call was unreturned. 

June 6 Letter Sent to Chancellor Stewart by Jon Taylor 

The letter described three issues: the delays that occurred in the project; a solution to 

address the delays within the contract; and the issue regarding the change in direction 

for assessments. The letter reiterated Infinity’s requests for immediate help, since 

discussions with staff had not resolved the issues. 

June 13 Jon placed a call to Chancellor Stewart’s office. The call was unreturned. 

June 15 Discussion Between Infinity’s Counsel & the Department’s Counsel 

The Department’s Counsel stated that issues are being resolved “at the staff level.” 

June 19 Email to the Department Contract Manager Terry Golden 

Cricket emailed Contract Manager Golden, restating the three outstanding issues and 

requested a meeting with the appropriate Department decision-makers to resolve the 

issues. 

June 21 Meeting with Commissioner Gerard Robinson 

Jon met with Commissioner Robinson on an unrelated matter. Commissioner Robinson 

asked Jon about the status of the CCST project. Jon described the three outstanding 

issues and the need to address them quickly. Jon informed Commissioner Robinson 

that Infinity had been directed to work with the Department staff, and was waiting on 

a response to our June 19 request for a meeting. 

June 25 Meeting with Contract Manager Golden, Wayne Crawford 

Cricket met with Contract Manager Golden and Wayne Crawford regarding project 

management updates. In the meeting, the Department declined to discuss the three 

outstanding issues and referred Infinity to the Department’s legal counsel. 

June 26 Call Between Infinity’s Counsel & the Department’s Counsel 

Counsel discussed the project issues; the Department’s counsel communicated that 
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the issues had been resolved, and that Infinity just didn’t like the resolutions. Infinity 

counsel requested a meeting with Commissioner Robinson, Chancellor Stewart, and 

the Department’s counsel to resolve the issues. The Department’s counsel agreed to 

set up the meeting. 

June 28 Revised B.2 Schedule emailed from Infinity to the Department; weekly updates 

provided on July 6 and July 13. 

July 6 Escalation Request Emailed to Commissioner Robinson 

As requested by the Department’s counsel, Infinity provided a letter to Commissioner 

Robinson restating the three issues that must be resolved and requested escalation 

per the terms of the contract. 

July 10 The Department’s counsel emailed Infinity’s counsel, stating that the Escalation 

Meeting was not yet scheduled, but would take place after July 20. 

July 13 The Department’s counsel emailed Infinity’s counsel, stating that Escalation Meeting 

was not yet scheduled, but would take place after July 25. 

July 25 The Department’s counsel called Infinity’s counsel requesting information about the 

escalation request; Infinity’s counsel responded that information was previously 

provided by Infinity. 

July 27 The Department’s counsel scheduled the Escalation Meeting for August 6. Infinity 

accepted this meeting date. 

August 2 The Department’s counsel canceled the August 6 meeting, and rescheduled it for 

August 9. Infinity accepted this meeting date. 

August 9 Escalation Meeting with Commissioner Robinson 

Commissioner Robinson, the Department counsel, Chancellor Stewart, Chancellor 

Champion, Deputy Chancellor Tappen, and Martha Asbury were in attendance from 

the Department. Jon, Cricket, Tom Lynch (Infinity CEO), and Infinity counsel were in 

attendance on behalf of Infinity. 

Infinity presented the three issues for resolution and requested that the issues be 

resolved through the Department’s compliance with the terms of the contract. There 
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was some Q&A. Infinity inquired as to the Department’s concerns with Infinity’s 

performance, if any, and the Department’s position on the 5-day review period. No 

information was shared by the Department regarding either question. 

Commissioner Robinson said he wanted to meet with his staff, and that he would be in 

“all next week” and Chancellor Stewart would be in “most of the week,” and he 

wanted to meet with us to go through the continuum of possibilities: making no 

changes; making changes to the contract; or settling the contract. 

August 10 The Department Counsel requested, for presentation in the August 15th meeting, 

information from Infinity regarding costs of outstanding deliverables and reducing 

Infinity’s contract to the technology portion of the project. 

August 15 Meeting with the Department Staff (Agreed by the parties as settlement discussion) 

Approximately 10 Department staff were present, including three of the Department’s 

counsel. Infinity is informed that neither Commissioner Robinson nor Chancellor 

Stewart could attend the meeting. 

Infinity addressed the Department’s question regarding amending Infinity’s contract to 

just encompass “technology” and not content. Infinity expressed that technology and 

content are so intertwined in this project that it would make more sense to turn over 

both components to the Department.  Infinity provided the requested information 

regarding outstanding costs2. 

The Department counsel appeared to attempt to characterize Infinity as “walking off 

the job.” Infinity restated its position that it has been attempting to address project 

issues in good faith for almost four months, and that the project cannot succeed if the 

Department will not work within the contract’s terms. 

The group agreed on the importance of moving forward quickly. The Department’s 

counsel stated that the Department would respond to the proposals from the meeting 

no later than August 20. 

 

 

                                                           
2
 An explanation of the requested cost information is found in Attachment III. 
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Attachment III 

Costs and Methodology for Calculation 

Per the Department’s request, Infinity calculated the costs of all outstanding deliverables (i.e., those 

deliverables that were in some state of completion and for which Infinity had not yet been paid). The 

contract only specifies the value of each group of deliverables (or, “payment packages”), not the value 

of each deliverable. Accordingly, Infinity applied a methodology to arrive at a per-deliverable cost 

amount. 

The methodology used to calculate the value of the deliverables is described below. The methodology 

was based on the value assigned to the deliverable packages under the contract and the approximate 

effort to produce each deliverable.    

Methodology for Calculating the Value of Content Deliverables 

Content deliverables are comprised of cost components, within each type of deliverable: 

1. Lesson Specifications: Writing, Internal Quality Assurance, External Review (meaning review by 
Committee of Experts/Key Personnel), Copy Editing, 20% management and administrative costs 

2. Lesson Blueprints: Writing, Internal Quality Assurance, External Review, Copy Editing, 20% 
management and administrative costs 

3. Completed Lessons: Graphical Asset Creation, Script Standardization, Data Entry, Internal 
Quality Assurance, External Review, 20% management and administrative costs 

4. Assessment Blueprints: Writing, Internal Quality Assurance, External Review, Copy Editing, 20% 
management and administrative costs 

5. Assessment Item Specifications: Writing, Graphical Asset Creation, Internal Quality Assurance, 
External Review, Copy Editing, 20% management and administrative costs 

6. Completed Assessment Items: Writing, Graphical Asset Creation, Internal Quality Assurance, 
External Review, Copy Editing, 20% management and administrative costs 

Based on the type of content deliverable, the cost components were summed to arrive at a unit cost (as 

reflected in the Unit Cost column within the spreadsheet). The unit costs were multiplied by the number 

of units (i.e., standards) and then compared to other deliverables in the payment package to determine 

the proportionality of each deliverable to the overall package. That proportionality for each deliverable 

is represented as a percentage. This percentage was then applied to the payment package amount, and 

multiplied by the percent complete (which is the approximate degree of completion of each deliverable, 

considering that some deliverables were provided in-progress for settlement purposes), to determine 

the outstanding cost amount per deliverable. 

Methodology for Calculating the Value of Project Management Deliverables 

The project management deliverables were set at a flat 5% of the payment package amount. 

Methodology for Calculating the Value of All Other Deliverables 

The values of each non-content, non-project management deliverable was calculated by subtracting the 

value of the content and project management deliverables from the total payment package amount, 
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and attributing the remainder to the non-content, non-project management deliverable. Where a 

payment package included more than one non-content, non-project management deliverable, the 

approximate amount of actual and/or planned labor (in hours) was multiplied by Infinity’s standard 

hourly service rates. 

The table on the following page documents the value of each of the outstanding deliverables (updated 

to include all deliverables submitted to date).
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1
 Statuses that are “Approved by DOE” have received approval from the Department. Statuses that are “Approved by CoE, Submitted” have been approved by the Department-

approved Committee of Experts and submitted to the Department as formal deliverables. Statuses that are “Not Submitted” have not been submitted to the Department as formal 

deliverables; however, the content in its current state of completion has been turned over to the Department as agreed on August 15. 

2
 The calculated costs for Payment Package #7 have been updated to correct errors in the original document. 
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The following table summarizes the cost information requested by the Department: 

 
 

Category of Work Value

Deliverables Approved & Paid by DOE 1,676,835.00$                               

Unpaid Hold Back for Approved & Paid Deliverables 186,315.00$                                   

Deliverables Approved by DOE, Not Paid 616,793.43$                                   

Deliverables Complete & Submitted, Not Approved 1,636,527.16$                               

Subtotal Complete Deliverables 4,116,470.59$                               

Deliverables Not Submitted, Partially Complete 799,440.30$                                   

Total Value of Unpaid Work 3,239,075.89$                               

Total Value of All Work 4,915,910.89$                               




