
 
 

October 25, 2012 
 
VIA HAND DELIVERY 
 
Joint Commission on Public Ethics 
ATTN:  Shari Calnero, Esq., Associate Counsel 
540 Broadway 
Albany, New York 12207 

 
Re: JCOPE Proposed Rule Making - JPE-37-12-00010-P 
 

Dear Ms. Calnero: 
 

This letter is submitted on behalf of the undersigned trade associations.  These 
organizations are leaders in their industries, representing tens of thousands of members that 
employ hundreds of thousands of New Yorkers.  They provide their members with a wide 
range of services, including hosting seminars, facilitating networking and marketing events, 
participating in litigation, and generally ensuring that all members understand how best to 
comply with the ever-changing laws and regulations that affect the relevant businesses.  These 
groups encourage collaboration, promote volunteerism, provide continuing education for 
compliance with professional licensing requirements, as well as educational programs for 
consumers, conduct research to further the interests of society, and set standards for quality and 
ethics.  In addition, the organizations provide legislative and regulatory assistance to their 
members -- both at the federal level and in New York -- and, as such, are registered lobbyists, 
clients of registered lobbyists, or both.   

 
The undersigned organizations fully support appropriate disclosure regarding lobbying 

activity and take their compliance obligations seriously.  However, these organizations are 
greatly concerned about the Joint Commission on Public Ethics (“JCOPE” or “the 
Commission”) “Source of Funding Reporting” proposal.  They believe it exceeds express 
statutory authority granted to the Commission as part of the Public Integrity Reform Act of 
2011 (“PIRA”) and violates the freedom of association rights guaranteed under the New York 
and United States Constitutions.  They further believe that it would undermine the purpose of 
the related statutory provision -- namely, to disclose accurately to the public the amount of 
revenue spent on lobbying activity by organizations that engage in such activity.  This is so 
because the amounts that would be disclosed pursuant to the JCOPE proposal in its current 
form would mislead the public about the amount of association funds that were actually spent 
on lobbying activity in New York State.  That is, it would greatly overstate the amount of 
association revenue that is spent on lobbying since such associations commonly spend a large 
part of their revenue on activities that are not related to lobbying.  Such a result would have the 
effect of JCOPE requiring regulated organizations to provide false and misleading information 
about lobbying activity to the public.   
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DISCUSSION 
 
 In June 2011, the Legislature passed and the Governor signed ethics reform legislation 
that increases disclosure obligations for both public officials and members of the private sector 
who interact with government.  The legislation included amendments to the Lobbying Act, 
requiring that certain lobbying entities and clients of lobbyists “report to the commission the 
names of each source of funding over five thousand dollars from a single source that were used 
to fund the lobbying activities reported and the amounts received from each identified source of 
funding.”  See N.Y. Leg. Law §§ 1-h(c)(4); 1-j(c)(4) (emphasis added).  PIRA also tasked 
JCOPE with promulgating regulations to implement the new disclosure requirements.   
 

The statute provides that entities that: (i) engage in lobbying on their own behalf; (ii) 
spend more than $50,000 in lobbying compensation and expenditures during the prior calendar 
year or in the 12 months preceding the relevant bimonthly reporting period; and (iii) devote at 
least 3% of their total expenditures during the same period to lobbying activity in New York 
State, must identify information regarding sources that provided more than $5,000 to support 
the entity’s lobbying activities.  N.Y. Leg. Law § 1-h(c)(4).  Clients of lobbyists that meet 
similar thresholds must also disclose information about sources that contribute more than 
$5,000 to support the lobbying effort.  N.Y. Leg. Law § 1-j(c)(4).  Although the statute, by its 
express terms, only requires disclosure of funding pertaining to State lobbying activities, the 
proposed regulation would unfairly and arbitrarily require trade associations to disclose the full 
amount of dues payments from members, as well as payments from any other source, if those 
payments exceed $5,000, even though the majority of an association’s income may support 
operations of the association unrelated to New York State lobbying.  See proposed 19 NYCRR 
938.2, 938.3.  Moreover, the proposed regulation ignores the fact that “lobbying” and 
“lobbying activity” are defined terms under the Lobbying Act that require that the lobbyist  
“attempt to influence” some enumerated governmental action.  See N.Y. Leg. Law § 1-c(c).  
Payments made for other association activities that are not State lobbying activities are clearly 
beyond the scope of PIRA and the entire Lobbying Act, and, thus, JCOPE lacks the authority to 
require disclosure of dues or other revenue not used for lobbying activity.   
 
I. The Proposed Regulation Exceeds the Statutory Authority PIRA Granted to 

JCOPE and PIRA’s Legislative Intent.   
 

It is axiomatic that to determine the meaning of any statute, an agency should first look 
at the plain meaning of the language and, “where the words of a statute are clear and 
unambiguous, they should be literally construed.”  People v. Munoz, 207 A.D.2d (2d Dep’t 
1994) (citing N.Y. Stat. §§ 76, 94).  Additionally, even where the statute is clear, the legislative 
history should be considered.  See generally, Williams v. Williams, 23 N.Y.S.2d 592, 600 
(1969). 

           
Here, JCOPE’s proposal conflicts with the plain language of PIRA as well as the 

legislative history.  As noted above, PIRA requires that covered filers disclose “the names of 
each source of funding over five thousand dollars from a single source that were used to fund 
the lobbying activities reported and the amounts received from each identified source of 
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funding.”  See N.Y. Leg. Law § 1-h(c)(4)(ii) (emphasis added).  The operative language 
unequivocally provides that disclosure is required only to the extent that the entity is supplying 
money to fund a lobbying effort, and only the money that goes towards that effort is to be 
reported.  JCOPE even acknowledges in its Regulatory Impact Statement that “payment[s] in 
exchange for goods or services rendered or delivered directly to the individual or entity making 
the payment is not a contribution under these regulations,” and as such should not be included 
in the calculation.  Yet, the regulation fails to acknowledge that associations may be receiving 
funds for countless reasons unrelated to supporting New York lobbying efforts.      

 
This interpretation of the statute is supported by the legislative history, which indicates 

that neither the Governor nor the Legislature intended JCOPE to require disclosure of funding 
that was unrelated to lobbying activities.  Rather, the Governor’s memorandum makes clear 
that the new provision was intended to require disclosure of monies contributed to 
organizations for the purpose of funding a lobbying campaign, not funds used for the operation 
of an association.  Prior to the enactment of PIRA, there was concern that lobbying campaigns 
were being mounted by anonymous groups or individuals, and the sources of funding for the 
lobbying campaigns were not being disclosed to the public.  Governor Cuomo noted in the 
memorandum of support accompanying his program bill that “registered lobbyists whose 
lobbying activity is performed on their own behalf, and not pursuant to retention by a client, 
and that have spent at least $50,000 and 3% of their total expenditures during the last year on 
such activities in New York State, must disclose each source of funding over $5,000 used for 
such lobbying.”  Similarly, clients of lobbyists “that meet the same threshold criteria . . . must 
similarly disclose the sources of funding for their lobbying activity.”  Thus, contributions to 
groups, coalitions, and other organizations that are earmarked for or otherwise support lobbying 
activities would have to be disclosed under this requirement, not membership dues or other 
payments that are used for the other activities of a trade association. 

     
As noted above, trade association revenues, including membership dues or fees, are 

often not directly or solely “used to fund the lobbying activities.”  Rather, these amounts are 
paid in order for individuals and entities to be able to benefit from all of the services that the 
association provides.  In the case of the undersigned trade organizations, this includes the 
members having the right:  to attend educational and informational seminars; to participate in 
events where regulators explain how they expect companies to act in order to comply with the 
law; to partake in networking receptions; and to benefit from many other association services.  
Non-members also may participate in selected events, such as educational programs, or may 
provide sponsorship dollars for meetings, neither of which are related to lobbying.  Nothing in 
the legislative intent, nor in the plain language of PIRA, indicates or should be interpreted to 
require trade associations and their members to disclose otherwise proprietary information of 
what is paid -- by members or non-members -- to participate in the many non-lobbying 
activities of the associations.  As such, JCOPE would be exceeding its authority if it 
implemented the proposed regulations as written.   
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II. The Proposed Regulation Violates the Constitutional Right to Freedom of 
Association. 

  
Even if JCOPE had the statutory authority to promulgate a regulation that required the 

disclosure of all membership dues, the Commission’s proposal would still violate the First 
Amendment of the United States Constitution and Article I, Section 9 of the New York State 
Constitution.  The United States Supreme Court has repeatedly recognized that there is a First 
Amendment right to the freedom of association and that any “state action which may have the 
effect of curtailing the freedom to associate is subject to the closest scrutiny.”  See, e.g., 
NAACP v. Alabama, 357 U.S. 449, 460 (1958).  Furthermore, the Court has held that 
government compelling disclosure of certain information can “in itself . . . seriously infringe on 
privacy of association and belief guaranteed by the First Amendment.”  Davis v. Fed. Elec. 
Comm’n., 554 U.S. 724, 744 (2008).   

 
To determine whether a disclosure requirement violates this constitutionally protected 

right, the “courts . . . balance the burdens imposed on individuals and associations against the 
significance of the government interest in disclosure and consider the degree to which the 
government has tailored the disclosure requirement to serve its interests.”  AFL-CIO v. Fed. 
Elec. Comm’n., 333 F.3d 168, 176 (D.C. Cir. 2003) (citing Buckley v. Valeo, 424 U.S. 1, 64-68 
(1976)).  A state disclosure requirement is unconstitutional even if the burden it imposes on 
association rights is “insubstantial,” if there is no governmental interest in the disclosure, or if 
that interest could be achieved in a less restrictive manner.  Id.  For example, disclosure 
obligations that potentially “chill future individual political activity . . . and frustrate the 
organizations’ ability to pursue their goals effectively by revealing to their opponents 
‘activities, strategies and tactics,’” implicate First Amendment rights of association and, even if 
there is a valid governmental purpose, violate the Constitution if the goal could be achieved 
with a more narrowly tailored policy.  Id. at 177-78.  The disclosure of broadly inaccurate data 
concerning members’ “lobbying activities” is likely to discourage membership in trade 
associations, and therefore chill the ability of trade groups throughout the State to exercise their 
constitutionally protected freedom of association.     

 
In sharp contrast to the proposed regulation, the federal Honest Leadership and Open 

Government Act (“HLOGA”) struck a very different balance in expanding lobbying disclosure 
obligations.  HLOGA, much like PIRA, requires disclosure of information about individuals 
and entities that provide financial support to associations that engage in lobbying.  In 2008, a 
trade association challenged this law that requires associations registered as lobbyists at the 
federal level “to disclose affiliates that (i) contribute more than $5,000 in a quarter to fund the 
registrant’s lobbying activities and (ii) actively participate in the planning, supervision, and 
control of those lobbying activities.”  Natl. Ass’n of Mfrs. v. Taylor, 549 F.Supp.2d 33, 63 
(D.C. Cir. 2008).  The plaintiff trade association asserted that disclosing this information would 
burden its First Amendment association rights.  In evaluating this challenge, the Court 
considered whether (i) the government had a compelling interest to support this disclosure 
requirement; (ii) the disclosure requirement “effectively advances those interests;” and (iii) the 
requirement “is narrowly tailored to advance the compelling interests asserted, i.e., whether less 
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restrictive alternatives to . . . [the requirement] would accomplish the government’s goals 
equally or almost equally effectively.”  Id. at 52.   

 
The Court upheld the law but in so doing, highlighted the degree to which the proposed 

rule at issue here is not narrowly tailored.  In enacting HLOGA, Congress sought, among other 
things, to “remove the cloak obscuring so-called stealth lobbying campaigns . . . [by] coalitions 
that . . .  lobby on a range of issues that could never be identified by the name of the coalition.”  
Id. at 52.  The Court acknowledged that this was a compelling government interest, and the 
requirement would advance those interests by reducing the opportunity for individuals and 
entities to avoid complying with the Lobbying Disclosure Act.  Id. at 58.  However, the 
disclosure obligations were “narrowly tailored . . .  to represent the least restrictive means,” as 
the federal government only required disclosure of entities that made payments to support the 
lobbying efforts.    Id. at 58-59.  It did not require the association to disclose information about 
members who did not participate, or otherwise fund, the lobbying activities, and it definitely 
did not require associations to disclose payments made to the organization for reasons unrelated 
to lobbying.   

 
Notably, in addressing how to comply with the HLOGA disclosure requirements, the 

federal Lobbying Disclosure Act Guidelines use examples that illustrate why the regulation 
proposed by JCOPE is overly broad.  The federal guidance explains that association and 
coalition filers, when determining whether additional disclosure is required, must determine 
what “portion of [each member’s] annual dues . . . fund [the organization’s] lobbying 
activities.”  The organization is required to disclose information about the member that 
participates in the association’s lobbying activity, only if that portion of the dues that support 
the lobbying effort exceeds $5,000 during a quarter.                     
 

JCOPE’s proposal requiring disclosure of information regarding association members 
will only pass constitutional muster if the government has a legitimate purpose for requiring the 
disclosure, and the disclosure requirement is narrowly tailored in the least restrictive means.  
New York State may have a valid governmental interest in understanding how much money is 
paid to an organization to fund that organization’s lobbying activities, and in making this 
information public.  It is undeniable, however, that JCOPE’s proposal to require associations to 
disclose “all payment[s] to, or for the benefit of, the [association]…which is intended to fund, 
in whole or in part, the [association’s] activities or operations,” exceeds constitutional bounds.  
Requiring disclosure of those amounts would force organizations to list members and the full 
amount that those members pay in dues, as well as payments made by non-members in order to 
participate in various events, even though these payments fund many association functions and 
activities wholly unrelated to New York lobbying activity.   

 
Equally importantly, rather than enhancing the public’s understanding of private 

expenditures made to fund lobbying in New York State, the Commission’s proposal would 
mislead the public and distort that understanding because it would require reporting amounts 
that are significantly greater than the amounts actually provided to fund such lobbying efforts.  
For example, assume a trade association expends 25% of its dues revenues on lobbying-related 
activities.  The other funds are used to pay for other activities of the organization such as 
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informational and educational meetings, networking events, etc.  Yet, the Commission would 
require that 100% of the dues be reported.  Thus, the public would think it knows what the dues 
payers are paying to fund lobbying activities when, in fact, those reported amounts in this case 
would be four times greater than what is actually being spent by those payers on lobbying.   

 
It is important to note that New York lobbyists currently file extensive reports with 

JCOPE every two months, disclosing their lobbying activity, and clients file similar reports bi-
annually.  These reports list all activities, regulations and legislation lobbied, report which 
entities have been lobbied, and all salaries, fees paid, and expenses incurred in furtherance of 
those activities.  Thus, the amount spent by a trade association on lobbying efforts is already 
filed with JCOPE.  This regulatory proposal, however, would thwart the principal purpose of 
PIRA, as it would have the effect of masking the identity of contributors who provide $5,000 or 
more to a lobbying effort by a trade association.  The identity of those contributors will be 
indistinguishable from members and non-members whose payments to the organization are for 
general association benefits and services.    

  
Requiring disclosure of all membership fees and all other payments to an association 

that are unrelated to lobbying efforts is likely to have a chilling effect on some entities 
participation in associations and their events.  The public would be misled as to how much 
revenue is being used to support lobbying efforts, and some prospective members would likely 
be deterred from joining because of the inaccurate, negative impressions the public may draw 
from related news reports.  There is no government or public interest in knowing how much a 
business or individual pays a private organization if those payments are not being used to fund 
lobbying activities.  To achieve the governmental goal that is legitimate -- disclosure of 
information regarding sources and amounts of lobbying funding -- the proposed regulation 
should be more narrowly tailored in order not to burden the constitutional right of freedom of 
association, while also providing the public with accurate information regarding the funding of 
lobbying activity.   

 
III. There is a More Narrowly Tailored Way to Achieve the Government’s Legitimate 

Interest in Lobbying Disclosure, Consistent with PIRA’s Plain Meaning and 
Statutory Intent. 
 
These comments do not seek to undermine the ethics reforms that were enacted in 2011.  

PIRA intended to increase transparency of payments that are made to organizations for the 
purpose of lobbying, and JCOPE should promulgate a regulation that furthers that goal.  
Accordingly, we recommend that the proposed regulation be revised to require that the amount 
reportable by trade associations registered as lobbyists reflect only the allocable portion of the 
dues or other payments made to the organization that is attributable to lobbying activity.  If an 
organization is formed for the sole purpose of engaging in lobbying, this would mean 100% of 
the contributions would be disclosed.  If, however, an organization spends only 20% of its 
budget on State lobbying activities, only 20% of the payments received should be disclosed, if 
that 20% exceeds $5,000.  This approach would bring the regulation into conformity with the 
statute and with constitutional dictates, as well as assure that the public is receiving accurate 
information about lobbying expenditures in New York State.   
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This is not a new concept.  As noted above, the federal government requires that filers 

report, when appropriate, only that portion of association dues that are attributable to lobbying.  
Additionally, many New York trade associations, consistent with section 162 of the Internal 
Revenue Code, are already calculating this figure and reporting it to their members.  
Organizations should be permitted to look at their overall budget and determine what 
percentage of their Total Expenditures are lobbying expenditures and, to the extent the 
applicable percentage of a member’s or non-member’s payments exceeds $5,000, report the 
name of that member and the applicable portion of that member’s contribution.  The proposed 
regulation should be revised to require filers to report only the portion of their members’ dues 
that are identified as being allocated for the non-tax deductible purpose of supporting lobbying 
activity.   

 
By making this change or adopting a different methodology that distinguishes between 

funds paid to an organization that “fund the lobbying activity” and those that are used for other 
purposes, covered associations registered as lobbyists or clients of a lobbyist would be required 
to disclose the portion of revenues, including membership dues, that are allocable to lobbying 
activity, if that portion exceeds $5,000, and the names of the corresponding contributors.  PIRA 
does not require reporting of any additional information, and requiring more would be a 
violation of the United States Constitution and the New York Constitution.   

  
CONCLUSION 
 
 All of the associations listed below -- even those that may not meet the thresholds 
established in PIRA -- have significant concerns about the proposed JCOPE source of funding 
regulation.  As demonstrated above, nothing in the legislative intent or in the language of PIRA 
authorizes the Commission to require the reporting of amounts of ordinary payments, including 
membership dues, to trade associations that are spent for purposes other than lobbying.  No 
public purpose would be served by requiring such disclosure and, in fact, the public would be 
misled, believing that an entity is spending more on lobbying activity than it actually is.  
Requiring disclosure of more than the payments that are attributable to lobbying efforts places a 
significant burden on the rights of these organizations to freedom of association in violation of 
the United States and New York Constitutions.  There is no valid governmental purpose for the 
additional disclosure required by the proposed regulation.  Instead, the proposal should be 
revised to achieve only the intended, valid governmental interest by the least restrictive means -
- requiring disclosure of information regarding sources of lobbying funding, but only that 
funding.   
 
 We would appreciate the Commission’s consideration of the foregoing comments, and 
we welcome the opportunity to discuss this issue with Commission staff and members, in order 
to ensure that the final regulation conforms with the requirements of both the applicable 
statutory and constitutional law. 
 

Respectfully submitted, 
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Jay Simson 
Jay Simson 
President  
American Council of Engineering Companies of New York 
 
 
 

J. Bruce Ferguson 
J. Bruce Ferguson          
Senior Vice President, State Relations 
American Council of Life Insurers  
 
 
 

Gary Henning 
Gary Henning       
Regional Vice President, Northeast Region  
American Insurance Association  
 
 
 

James L. Clarke 
James L. Clarke           
Senior Vice President of Public Policy 
American Society of Association Executives 
 
 
 

Michael J. Elmendorf 
Michael J. Elmendorf 
President and CEO 
The Associated General Contractors of New York State, LLC  
 
 
 

Heather C. Briccetti 
Heather C. Briccetti 
President & CEO 
The Business Council of New York State, Inc. 
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Ross J. Pepe 
Ross J. Pepe 
President & CEO 
Construction Industry Council of Westchester and the Hudson Valley, Inc. 
 
 
 

Michael P. Demetriou 
Michael P. Demetriou           
President 
Council of Insurance Brokers of Greater New York, Inc. 
 
 
 

Michael A. Lanotte 
Michael A. Lanotte 
Senior Vice President/Association Services & General Counsel 
Credit Union Association of New York 
 
 
 

James T. Rogers  
James T. Rogers  
President and CEO 
Food Industry Alliance of New York State, Inc. 
 
 
 

Denise M. Richardson 
Denise M. Richardson 
Managing Director 
The General Contractors Association of New York, Inc. 
 
 
 

Richard A. Poppa 
Richard A. Poppa   
President & CEO 
Independent Insurance Agents & Brokers of New York, Inc. 
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Thomas E. Workman 
Thomas E. Workman            
President & CEO 
Life Insurance Council of New York, Inc. 
 

 
 

Marc Herbst 
Marc Herbst 
Executive Director 
Long Island Contractors Association, Inc. 
 
 
 

Robert G. Gruber 
Robert G. Gruber, CLU, ChFC, LUTCF 
President  
National Association of Insurance & Financial Advisors – NYS 
 
 
 

James S. Calvin 
James S. Calvin 
President 
New York Association of Convenience Stores 
 
 
 

Michael P. Smith 
Michael P. Smith 
President & CEO  
New York Bankers Association 
 
 
 

Richard T. Anderson 
Richard T. Anderson 
President 
New York Building Congress 
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Paul F. Macielak 
Paul F. Macielak 
President & CEO 
New York Health Plan Association 
 
 
 

Nancy P. Geer 
Nancy P. Geer, PHC        
Executive Director 
The New York Housing Association, Inc. 
 
 
 

Ellen Melchionni 
Ellen Melchionni 
President 
New York Insurance Association, Inc. 
 
 

Renee Guariglia 
Renee Guariglia 
President 
New York State Association of Health Underwriters, Inc. 
 
 
 

Margaret M. Gorman 
Margaret M. Gorman 
Director, Government Relations 
New York State Chemical Alliance 
 
 
 

Jane Downey 
Jane Downey 
President 
New York State Speech-Language-Hearing Association, Inc.  
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Diane K. Fowler 
Diane K. Fowler 
Executive Director 
Professional Insurance Agents 
 
 
 

Kristina L. Baldwin    
Kristina L. Baldwin 
Assistant Vice President 
Property Casualty Insurers Association of America 
 
 
 

Steven Spinola 
Steven Spinola          
President 
Real Estate Board of New York 
 
  
 


