
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

JONATHAN MICHAEL ALEXANDER, )
Petitioner, )

v. ) Nos. 3:06-cr-134, 3:12-cv-9
) Judge Varlan

UNITED STATES OF AMERICA, ) 
Respondent.  )

SUPPLEMENTAL RESPONSE TO PETITIONER’S 
MOTION FILED PURSUANT TO 28 U.S.C. § 2255 (R. 36)
AND MOTION TO AMEND HIS § 2255 MOTION (R. 43)

The United States of America, by its counsel, Tracy L. Stone, Assistant United States

Attorney for the Eastern District of Tennessee, hereby withdraws its previously-filed response

regarding the applicability of equitable tolling to petitioner’s motion to vacate, set aside, or

correct sentence pursuant to 28 U.S.C. § 2255 (R. 38, Response to Petitioner’s § 2255 Motion)

and submits this supplemental response instead.     

On June 6, 2007, petitioner pleaded guilty to being a felon in possession of a firearm, in

violation of 18 U.S.C. § 922(g)(1).  (R. 1, Indictment; R. 28, Courtroom Minutes.)  Based on his

four prior North Carolina convictions for breaking and entering (Presentence Investigation

Report at ¶¶ 27-30), petitioner was deemed an armed career criminal, as defined in 18 U.S.C.

§ 924(e)(1), and sentenced to 180 months’ imprisonment on October 3, 2007. (R. 31, Judgment.) 

Petitioner did not appeal.

On January 3, 2012, petitioner filed a § 2255 motion contesting his classification and

sentence as an armed career criminal.  (R. 36, § 2255 Motion.)  Petitioner acknowledged that his

§ 2255 motion was untimely, but asked the Court to nonetheless consider it under the equitable
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tolling doctrine.  (Id. at 2.)  The Court directed the United States to address petitioner’s argument

regarding equitable tolling (R. 37, Memorandum and Order), and the United States responded

that petitioner had not demonstrated that equitable tolling was appropriate.  (R. 38, Response.) 

Without reaching the merits of petitioner’s underlying claim, the United States also asked the

Court to dismiss petitioner’s § 2255 motion as barred by the statute of limitations.  (Id.)

Petitioner subsequently filed a motion to amend his § 2255 motion to include a claim that

his conviction itself was invalid because none of his prior North Carolina convictions qualified

as “felonies” under federal law.  (R. 43, Motion to Amend; R. 44, Memorandum in Support.) 

Upon further consideration, the United States has now concluded, pursuant to United States v.

Rodriguez, 553 U.S. 377 (2008), and United States v. Pruitt, 545 F.3d 416 (6th Cir. 2008), both

of which were decided after petitioner’s instant conviction became final, that none of petitioner’s

prior North Carolina convictions were punishable by more than one year of imprisonment.  1

Absent a prior qualifying felony conviction, petitioner was erroneously convicted of possessing

a firearm as a convicted felon.  In the interests of justice, and based upon the unique facts of this

case, the United States withdraws its previously-filed response and affirmatively waives its

reliance upon the statute-of-limitations defense asserted therein.

Although courts ordinarily have discretion to sua sponte raise and enforce the statute of

limitations in habeas cases, the Supreme Court has held that courts should not act in that manner

At the time of petitioner’s indictment, conviction, and sentencing—all of which occurred1

prior to Rodriquez and Pruitt—the Sixth Circuit determined the term for which a North Carolina
offense was punishable by considering the maximum aggravated sentence that could be imposed
for that crime upon a defendant with the worst possible criminal history.  Pruitt, 545 F.3d at 424. 
Under that pre-Pruitt approach, petitioner’s class H breaking and entering convictions were each
considered punishable by over one year of imprisonment.  N.C. Gen. Stat. § 15A-1340.17.  

2
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where the government has intentionally relinquished its statute-of-limitations defense.  Wood v.

Milyard, 132 S. Ct. 1826, 1834 (2012) (holding that a state’s deliberate decision not to contest

the timeliness of a habeas petition “after expressing its clear and accurate understanding of the

timeliness issue” constituted a deliberate waiver); Day v. McDonough, 547 U.S. 198, 202 (2006)

(“[W]e would count it an abuse of discretion to override a . . . deliberate waiver of a limitations

defense.”); id. at 210 n.11 (“Should [the government] intelligently choose to waive a statute of

limitations defense, a district court would not be at liberty to disregard that choice.”).  As noted

previously, the United States is waiving its previously-asserted statute-of-limitations defense, and

this Court should thus reach the merits of petitioner’s claim.

The United States further represents that petitioner’s challenge to his conviction and

sentence are meritorious, such that this Court should vacate petitioner’s conviction and sentence. 

To be properly convicted of being a felon in possession of a firearm, petitioner needed to have

“been [previously] convicted in any court of a crime punishable by imprisonment for a term

exceeding one year.”  18 U.S.C. § 922(g)(1).  While petitioner has four prior North Carolina

convictions for breaking and entering, none of those offenses were punishable by imprisonment

for a term exceeding one year, given North Carolina’s structured sentencing scheme and

petitioner’s criminal history.  As the Sixth Circuit explained in Pruitt, a North Carolina “offense

of conviction is ‘punishable’ for a term exceeding one year only if the state court could have

sentenced a hypothetical defendant with the same prior record level as the defendant’s prior

record level to a term exceeding one year.”  545 F.3d at 419.  Because petitioner had a prior

record level of II for each of his class H offenses of breaking and entering (see R. 44-2, North

Carolina Judgment in Case No. 01CR50455; R. 44-3, North Carolina Judgments in Case Nos.

3
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01CR50476 & 01CR50475; R. 44-4; North Carolina Judgment in Case No. 01CRS058372), he

faced a maximum of ten months’ imprisonment for each of those convictions.  N.C. Gen. Stat.

§ 15A-1340.17.  Accordingly, none of petitioner’s prior convictions can support his instant

conviction under 18 U.S.C. § 922(g)(1) or, by extension, his armed career criminal classification.

In sum, the United States knowingly waives its reliance on § 2255’s statute of limitations

and urges this Court to grant petitioner relief because Rodriquez and Pruitt preclude petitioner’s

conviction for possessing a firearm as a convicted felon.2

   Respectfully submitted,

William C. Killian
United States Attorney

By:  s/ Tracy L. Stone                          
Tracy L. Stone
Assistant United States Attorney

 The position of the United States stems from the facts of this case and the controlling2

legal authority of Rodriquez and Pruitt.  Although petitioner explicitly requested relief in light
of United States v. Simmons, 649 F.3d 237 (4th Cir. 2011) (en banc), the United States notes that
Simmons is not binding precedent in this jurisdiction and, in any event, does not affect the
resolution of petitioner’s claim.  Moreover, the government’s position in this matter, as set forth
in the foregoing response, does not predict nor guarantee the position of the United States in any
other case in which a criminal defendant seeks relief under Simmons.  Finally, the United States
specifically reserves and does not waive any rights or defenses as to any other present or future
claims by petitioner.

4
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CERTIFICATE OF SERVICE

I hereby certify that on September 6, 2012, a copy of the foregoing was filed electronically. 
Notice of the filing will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt.  All other parties will be served by regular U.S. mail. 
Parties may access this filing through the Court’s electronic filing system.

s/ Tracy L. Stone                          
Tracy L. Stone
Assistant United States Attorney
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