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Jonathan Marcus Green is scheduled for execution after 6:00 p.m. on

October 10, 2012, for the capital murder of Christina Neal.  Green twice waited

until the last minute to seek review of his claim that he is incompetent to be

executed.  After Green's first execution date was scheduled in 2010, he waited

six months to initiate competency proceedings in the state court, despite

knowing that his competency would be an issue at least three years earlier.

Despite Green’s dilatory litigation tactics, the state court appointed counsel,

provided expert assistance, and held a live hearing in 2010 before ultimately

concluding that Green was competent to be executed.

After his second and current execution date was set in 2012, Green waited

until nine days before the scheduled execution—and a full three months after

the state court’s decision was announced—to reinitiate competency litigation in

the district court below.  However, Green is not entitled to a stay of execution or

any additional factual development of this claim in federal court.  After a full

and fair hearing conducted under the Texas competency statute, Tex. Code Crim.

Proc. Art. 46.05, the convicting court found Green competent: he “knew he was

‘to be executed by the State, ‘knew he was ‘convicted of killing the victim,’ knew

‘the execution date,’ and demonstrated ‘a rational understanding of [his]

imminent date.’”  See Green v. Thaler, No. 12-70031, slip op. at 1-2 (5th Cir. Oct.

9, 2012) (citing to 3 EH 193-95).  This finding was affirmed on appeal by the

Court of Criminal Appeals of Texas (CCA).  Green v. State, — S.W.3d —, 2012

WL 2400651, *7 (Tex. Crim. App. 2012), and constitutes a reasonable application
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of Panetti v. Quarterman1 and Ford v. Wainwright2 that precludes federal relief

pursuant to 28 U.S.C. § 2254.  Further, Cullen v. Pinholster3 bars consideration

of any evidence that was not presented to the state court.

Green cannot meet the high burden imposed by AEDPA for overcoming the

state court’s presumptively correct finding that he is competent to be executed.

Nor can he demonstrate that the state court denied him due process when it

provided him with appointed counsel, expert assistance, and an opportunity to

present and test the evidence during a live hearing.  Finally, Green cannot show

that his circumstances have substantially changed with only the opinion of a

fellow inmate who suggests that Green’s condition has deteriorated.  Green fails

to advance any valid reason for granting a stay of execution or certiorari review

other than a routine disagreement with the state court’s fact findings and

credibility choices.  Nor does he present any important question of law or circuit

conflict.  Therefore, both his requests should be denied.    

JURISDICTIONJURISDICTIONJURISDICTIONJURISDICTION

This Court has jurisdiction under 28 U.S.C. §1254(1).  

STATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASE

The factual and procedural history of Green’s capital murder conviction

and subsequent appeals is set forth elsewhere and will not be repeated here.  See

Green v. Quarterman, Civil Action No. 4:07-CV-827 (S.D. Tex.–Houston, Feb. 15,



4 “EHRR” refers to the transcribed Reporter’s Record from the trial court
evidentiary hearing on Green’s competency, preceded by volume number and followed
by page number.  A copy of this record was sent to this Court in electronic format on
October 2, 2012.
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2008) (Memorandum and Order);  Green v. Quarterman, No. 08-70006 (5th Cir.

Feb. 27, 2009)(unpublished), cert. denied, 130 S. Ct. 373 (2009).

At issue is Green’s attempt to demonstrate he is incompetent to be

executed.  An execution date was previously set for June 30, 2010.  On June 1,

2010, Green filed, pursuant to Article 46.05 of the Texas Code of Criminal

Procedure, a motion to be evaluated for competency to be executed.  The trial

court provided Green counsel and expert assistance.  On June 23rd, the parties

agreed to an evidentiary hearing on the issue of Green’s competency.  See 2

EHRR4 4-12.  On June 28th, the trial court held a live hearing, complete with

evidence and expert testimony from both parties, and found Green competent.

However, the CCA stayed his execution to review the trial court’s determination.

See Green v. State, Nos. AP-76,374, AP-76,376, AP-76,381, 2012 WL 2400651,

at *1-2 (Tex. Crim. App. June 27, 2012).  On June 27, 2012, the CCA lifted the

stay of execution and affirmed the trial court’s finding of competency.  Id.

Green’s execution was reset for October 10, 2012.  

On September 28, 2012, Green filed a motion for stay of execution in the

district court.  That court granted his motion on October 8, 2012.  Green v.

Thaler, Civ. Act. No. 4:07-CV-827 (S.D. Tex.–Houston, Oct. 8, 2012)

(Memorandum and Order).  The Director filed a notice of appeal later that same

day, and a motion for vacate in the Fifth Circuit on October 9, 2012.  The Fifth
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Circuit granted the Director’s motion and vacated the stay.  Green v. Thaler, No.

12-70031 (5th Cir. Oct. 9, 2012).    

STATEMENT OF RELEVANT FACTSSTATEMENT OF RELEVANT FACTSSTATEMENT OF RELEVANT FACTSSTATEMENT OF RELEVANT FACTS

The CCA summarized the state court evidentiary hearing as follows: 

On June 28, the District Court held a competency hearing. [Green]
first called Dr. Diane Mosnik, an assistant professor of psychiatry
and neurology, who testified that, based on her examination of
[Green], she believed he was incompetent to be executed.
Acknowledging the standard for competence established in the
United States Supreme Court's decision in Panetti v. Quarterman,
[551 U.S. 930 (2007),] Dr. Mosnik testified that she believed [Green]
was “aware that the State has scheduled him to be executed, but he
is not aware ... that he is responsible for a crime for which he’s being
executed.” On cross-examination, the State asked Dr. Mosnik about
her credentials. She testified that she had testified as a mental-
health expert in criminal cases “[a]bout five times.” Each time she
had been hired by the defense, and each time she had testified that
the defendant was incompetent.

[Green] then testified. He said that various “personalities or things”
and “demons” lived inside of him and controlled some of his actions.
He stated his belief that he was “locked up for no reason, accused of
killing someone that ... [he] never killed.” He further testified that
he did not receive a fair trial, referencing by name the trial judge,
his trial attorney, and witnesses. On cross-examination, [Green]
testified that he understood that he had an execution date set. He
explained his sentence by saying the jury “assumed” that execution
was the appropriate sentence in his case.

The State’s only witness was a psychiatrist, Dr. Mark Moeller. He
told the court that he had testified as a mental-health expert before,
and he had found some defendants competent to be executed and
others to be incompetent. He said that, based on his two meetings
with [Green], he disagreed with Dr. Mosnik’s conclusion. Dr. Moeller
said that [Green] exhibited signs of “symptom magnification”: the
intentional exaggeration of symptoms in an effort to achieve
secondary gain. Dr. Moeller found that [Green] was competent to be
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executed based on Panetti’s “requirements.” Specifically, it was his
professional opinion that [Green] had the capacity to understand
rationally the connection between his conviction and his death
sentence.

The trial court concluded that [Green] was sufficiently competent:

I'm going to find that, based on all the evidence, that
you appear to understand the reason for imminent
execution; but for the record, I'm going to state that the
most compelling evidence of all was from your own
expert ... which shows that you know you are to be
executed by the State, you know you are convicted of
killing the victim, Christina Neal, you know the
execution date, and then you proclaimed your innocence
which shows a rational understanding of your
imminent date and you know the charges that were
against you.

You knew the names of appellate counsel, the name of
your trial counsel, name of your current attorney, you
knew your first, second, and third attorneys on this
case. You knew that you had the right to have trial
counsel and appellate counsel, and I further find that
you appreciated the adversarial nature of the trial and
proceedings. Therefore, I find that you are not
incompetent and I will not grant a stay of execution and
that's my ruling....

Let me state on the record that I talked about the three
different types of subsequent writs just to show that I
had read the statute, that I had an understanding of
the statute, and that I knew that we were here on the
incompetence claim. I did listen to both sides. I did
follow the Panetti standard ... and I did also apply the
Ford standard in this case. And after applying all of
those standards, it's my ruling that I am not granting
the stay in this case.
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See Green v. State, Nos. AP-76,374, AP-76,376, AP-76,381, 2012 WL 2400651,

at *1-2 (Tex. Crim. App. June 27, 2012) (internal footnote omitted).

REASON FOR DENYING THE MOTION FOR STAYREASON FOR DENYING THE MOTION FOR STAYREASON FOR DENYING THE MOTION FOR STAYREASON FOR DENYING THE MOTION FOR STAY

Green is not entitled to a stay because he cannot make the necessary

showing.  A stay of execution is an equitable remedy.  Hill v.  McDonough, 547

U.S. 573, 584 (2006).  “It is not available as a matter of right, and equity must

be sensitive to the State’s strong interest in enforcing its criminal judgments

without undue interference from the federal courts.” Id. (citing Nelson v.

Campbell, 541 U.S. 637, 649-650 (2004)).  “Stays of execution are not automatic

pending the filing and consideration of a petition for a writ of certiorari.”

Barefoot v. Estelle, 463 U.S. 880, 895 (1983).  Rather, petitioners on death row

must show a reasonable probability that the underlying issue is sufficiently

meritorious to warrant a stay and that failure to grant the stay would result in

irreparable harm.  Id.  Such a showing requires an applicant to demonstrate

more than the absence of frivolity or good faith on the part of petitioner. Id. at

893. This Court “places considerable weight on the decision reached by the

courts of appeals in these circumstances.” Id. at 896. 

Here, Green fails to advance any valid reason for granting a stay.  The

Director acknowledges that the harm to Green would be irreparable should the

Court refuse to grant the stay.  But there is simply no reasonable probability

that the Court will grant Green’s petition for certiorari [if one were ultimately

filed].   Green’s claim of incompetency to be executed has been rejected after a

thorough, fair hearing that complied with due process and clearly established

federal law.  Furthermore, Green cannot make a “prima facie showing of a



5 The present execution date was set August 14, 2012, and Green received
notice of such date on August 20th.  Nevertheless, Green waited to file this motion
until after close of business on Friday September 28th, ensuring it would not be seen
until the following Monday, October 1st—nine days before his scheduled execution. 
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substantial change in circumstances sufficient to raise a significant question as

to the [his] competency to be executed[.]”  Article 46.05(e) Tex. Code. Crim. Proc.

The State’s strong interest in the timely enforcement of a sentence is therefore

not outweighed by the unlikely possibility that Green’s petition for certiorari will

be granted.  Green’s assertions reveal his claim to be nothing more than a

meritless attempt to postpone his already delayed execution. 

Moreover, this Court may and should “consider the last-minute nature of

an application to stay execution in deciding whether to grant equitable relief.”

Gomez v. United States Dist. Ct. for Northern Dist. of Cal., 503 U.S. 653, 654

(1992) (per curiam).  Green has twice waited until the last minute to seek review

of his competency in claim in state and federal court.  After the scheduling of

Green’s first execution date, he waited six months to initiate competency

proceedings in the state court, despite knowing that his competency would be an

issue at least three years before his scheduled execution date.  This dilatory

conduct forced the trial court to expedite the evidentiary hearing, see Green, No.

12-70031, slip op. at 12 n.6, and ultimately resulted in a stay of execution from

the Court of Criminal Appeals so that it could review the hearing and

determination provided by the trial court.  After his second execution date was

set,5 Green waited until nine days before the scheduled date to file his motion for

a stay in the district court. 
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Green’s dilatory conduct was the reason for the constricted scheduled

forced upon the trial court when reviewing his claim of incompetency to be

executed.  Green cannot complain that the court violated his right to due process

by refusing to give him more time or grant a continuance when it was he who

waited until the last minute to raise his claim.  See In re Hearn, 389 F.3d 123

(5th  Cir. 2004) (Hearn II) (“A federal court need not grant a stay where a

dilatory capital defendant ignores this opportunity to file timely and flouts the

available processes.”); Bedford v. Bobby, 645 F.3d 372, 376 (6th Cir. 2011) (“[I]t

is puzzling to maintain that the state courts’ Ford procedure violates due process

while simultaneously giving the state courts just eight days to handle the claim

(with no explanation for imposing such a timetable).”) 

Under these circumstances, a stay of execution would be inappropriate and

Green’s motion should be denied

REASONS FOR DENYING THE WRITREASONS FOR DENYING THE WRITREASONS FOR DENYING THE WRITREASONS FOR DENYING THE WRIT

Supreme Court Rule 10 provides that review on writ of certiorari is not a

matter of right, but of judicial discretion, and will be granted only when there

are special and important reasons therefor.  Sup. Ct. R. 10.  Green advances no

special or important reason in this case, and none exists.  The issues in this case

involve only the application of well established federal law and constitutional

principles to the facts.  The Fifth Circuit Court of Appeals properly granted the

motion to vacate the district court’s stay of execution, finding that the district

court’s order was improper and that Green had failed to rebut the presumption

of correctness due the state court’s competency finding.  Green, No. 12-70031,
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slip op. at 2.  Thus, the petition presents no important question of law to justify

this Court’s exercise of its certiorari jurisdiction.

Moreover, this proceeding is governed by the Antiterrorism and Effective

Death Penalty Act of 1996 (AEDPA), which states in relevant part that:

(d)  An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the
merits in State court proceedings unless the adjudication of the
claim — 

(1)  resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2)  resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

28 U.S.C. § 2254(d) (West 2003).

This Court has held that a state court decision is “contrary” to established

federal law if the state court “applies a rule that contradicts the governing law

set forth in [the Court’s] cases,” or confronts facts that are “materially

indistinguishable” from a relevant Supreme Court case, yet reaches an opposite

result.  Williams v. Taylor, 529 U.S. 362, 405-06 (2000).  A state court

“unreasonably applies” clearly established federal law if it correctly identifies the

governing precedent but unreasonably applies it to the facts of a particular case.

Id. at 407-09.  The Court also held that a federal habeas court’s inquiry into

reasonableness should be objective rather than subjective, and a court should not

issue the writ simply because that court concludes in its independent judgment

that the relevant state court decision applied clearly established federal law
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erroneously or incorrectly.  Williams, 529 U.S. at 409-11.  Rather, federal habeas

relief is only merited where the state court decision is both incorrect and

objectively unreasonable, “whether or not [this Court] would reach the same

conclusion.”  Woodford v. Visciotti, 537 U.S. 19, 27 (2002).  

I.I.I.I. The District Court Abused Its Discretion In Granting A Stay. The District Court Abused Its Discretion In Granting A Stay. The District Court Abused Its Discretion In Granting A Stay. The District Court Abused Its Discretion In Granting A Stay. 

The Fifth Circuit vacated the district court’s stay of execution and

remanded to that court with instructions to dismiss Green’s federal petition,

concluding that the district court had abused its discretion in granting the stay.

The court reasoned, 

We find no basis in Panetti or elsewhere for the district court’s
holding that a competency hearing at which [Green] testified and
both [Green] and [the State] introduced expert testimony, including
medical records stipulated as accurate, violates the due process
clause. We also find no basis for concluding that the state court’s
decision that [Green] was competent to be executed was contrary to,
or involved an unreasonable application of, federal law as
determined by the Supreme Court. Finally, we find that [Green] has
failed to present clear and convincing evidence to rebut the
presumption in favor of upholding the state court’s competency
finding.

Green, No. 12-70031, slip op. at 2.  Green presents no compelling reason to

revisit this determination.  Therefore, certiorari review is unwarranted.   

A.A.A.A. Green was not denied due process by the state court. Green was not denied due process by the state court. Green was not denied due process by the state court. Green was not denied due process by the state court. 

Green received a full and fair hearing, as required by Panetti.        The state

court complied with clearly established federal law by providing Green with

appointed counsel, expert assistance, and a live evidentiary hearing in which to

present his competency claim.   The state statute and Supreme Court precedent



11

do not require more, and the district court abused its discretion in ruling

otherwise.  

The Fifth Circuit concluded that Green received the process he was due,

as required by Panetti and Ford, from the hearing provided by the trial court.

Green, No. 12-70031, slip op. at 9-10.  Specifically, Green was given the

opportunity to develop his claim, provide his own testimony, present expert

testimony and a report from that expert, and submit over 200 pages of medical

records related to his treatment while in TDCJ—record which were reviewed by

his own expert and the accuracy of which were stipulated to by the State.  Id. at

10-11.  The Fifth Circuit rejected the district court’s conclusion that the trial

court hearing was similarly deficient to that in Panetti, holding that “Panetti’s

facts are ‘materially distinguishable’ from those in the state proceedings here.”

Id. at 11.  The Fifth Circuit held that the district court’s conclusion that Green

was denied due process because he was not allowed to call more witnesses to

testify about evidence—already admitted as accurate and stipulated to—was an

unreasonable application of Supreme Court precedent.  Id. at 13-14.  The Fifth

Circuit also rejected the district court’s holding that the state court made an

unreasonable determination of the facts.  Id. at 14.  Green failed to present clear

and convincing evidence to rebut the state court’s presumptively correct factual

finding that Green was competent.  Id. at 14-15.

This Court holds that, “[o]nce a prisoner seeking a stay of execution has

made ‘a substantial threshold showing of insanity,’ the protection afforded by

procedural due process includes a ‘fair hearing’ in accord with fundamental

fairness.”  Panetti, 551 U.S. at 949; Ford, 477 U.S. at 426. The “basic
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requirements” of due process “include an opportunity to submit ‘evidence and

argument from the prisoner’s counsel, including expert psychiatric evidence that

may differ from the State’s own psychiatric examination.”  Panetti, 551 u.S. at

949-50 (citing Ford, 477 U.S. at 427).  “[A] constitutionally acceptable procedure

may be far less formal than a trial.”  Ford, 477 U.S. at 427. 

In Texas, Article 46.05(f) requires, “If the trial court determines that the

defendant has made a substantial showing of incompetency, the court shall order

at least two mental health experts to examine the defendant using the standard

described by Subsection (h) to determine whether the defendant is incompetent

to be executed.”  The examining experts must provide copies of their reports to

the attorneys representing both the State and the defendant, see Art. 46.05(i),

and the trial court shall make a determination of competency based upon the

reports, documents filed by the parties, and any evidence introduced during the

competency hearing, see Art. 46.05(k).  A defendant is incompetent to be

executed if he does not understand (1) that he is to be executed and that the

execution is imminent; and (2) the reason he is being executed.  Art. 46.05(h).

The CCA, in reviewing the trial court’s determination, held that the Art. 46.05

standard codified Ford and remains constitutionally adequate in wake of

Panetti. See Green, 2012 WL 2400651, at *6.  Further, the court held that Art.

46.05 allows a petitioner a constitutionally adequate opportunity to be heard, as

well as an adequate opportunity to submit evidence in response.  Id. at *4.    

Green’s hearing complied with both the statutory and Supreme Court

requirements.  Green received counsel, expert services, and a chance to present

evidence and argument at a live hearing, including the medical records from
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TDCJ.  See 3 EHRR 4-15.  The records were reviewed by both experts, prior to

the hearing, and the State stipulated that, if called, the TDCJ personnel would

testify in a manner consistent with their records.  3 EHRR 6-7. Green also

testified on his own behalf.  Green received the “basic requirements” of due

process as required by Panetti and AEDPA deference applies. 

The district court equates Green’s inability to call these witness to rebut

the State’s evidence with Panetti’s inability to present expert opinion.

Memorandum at 12 (citing Panetti, 551 U.S. at 951).  However, Green did not

complain to the CCA that the trial court’s refusal to allow him to call these

witnesses violated his right to due process.  Further, Panetti does not hold that

due process and a “fair hearing” require the opportunity for rebuttal witnesses.

Rather, Panetti holds that, after making a substantial showing of incompetency,

a petitioner is entitled to, “among other things, an adequate means by which to

submit expert psychiatric evidence in response to the evidence that had been

solicited by the state court.”  551 U.S. at 948.  Panetti was repeatedly denied any

hearing by the state court on his issue of competency to be executed and was

given no opportunity to submit evidence in response to that provided by the

court-appointed experts.  See Panetti, 551 U.S. at 938-42, 948, 951.  The Court

held that the basic requirements of due process “include an opportunity to

submit ‘evidence and argument from the prisoner’s counsel, including expert

psychiatric evidence that may differ from the State’s own psychiatric

examination.’”  Id. at 950 (citing Ford, 477 U.S. at 427).  Green received more

than these basic requirements.  Green had his own expert who testified at his

hearing, who examined the available medical evidence prior to her testimony,
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and who even provided rebuttal testimony after the State’s expert testified.  See

3 EHRR 173-81.  Green was also allowed to testify on his own behalf.  Unlike

Panetti, Green received a more than constitutionally adequate opportunity to be

heard.  Due process does not require more.

As discussed, the constricted schedule under which the trial court was

forced to operate was a product of Green’s own dilatory conduct by waiting until

the last minute to initiate proceedings.  Indeed, Green knew his competency to

be executed would be an issue—he raised a claim alleging such in his federal

habeas petition, filed in the district court on March 6, 2007.  See DE 1, at 2-5.

And the trial court signed the original order setting his June 30, 2010 execution

date on December 16, 2009.  Thus Green knew competency would be an issue at

least three years before his scheduled execution, and he had nearly six months

between the setting of and the actual execution date.  Thus, Green cannot now

complain he lacked notice and time to prepare for an evidentiary hearing on the

subject.  Green cannot complain that the court violated his right to due process

by refusing to give him more time or grant a continuance when it was he who

waited until the last minute to raise his claim.  See Gomez , 503 U.S. at 654; In

re Hearn, 389 F.3d at 123; Bedford, 645 F.3d at 376.  

A limited time in which to prepare his case does not violate Green’s right

to due process.  This Court did not set forth the precise limits imposed by due

process, with Justice Powell observing that “a State ‘should have substantial

leeway to determine what process best balances the various interests at stake’

once it has met the ‘basic requirements’ required by due process.” Panetti, 551

U.S. at 949-50 (citing Ford, 477 U.S. at 427).  Justice Powell noted that “a
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constitutionally acceptable procedure may be far less formal than a trial.”  Ford,

477 U.S. at 427. The sort of defect in process identified in Panetti did not occur

in this case.  In Panetti the state court repeatedly conveyed untrue information

to Panetti’s counsel, provided at least one significant update to the State without

providing the same notice to Panetti, failed to keep him informed as to the

opportunity, if any, he would have to present his case, and arguably violated

state law by failing to provide a competency hearing, see Tex.Code Crim. Proc.

Ann., Art. 46.05(k).  551 U.S. at 950. Green complains of a lack of time to

prepare or call additional witnesses, but Green placed those restrictions on

himself by unnecessarily delaying his Article 46.05 request.  Despite a limited

period of time, Green was nevertheless provided with more than the “basic

requirements” of due process—counsel, expert assistance, and a chance to

present evidence, argument, and rebut the State’s evidence in a live evidentiary

hearing.  Furthermore, his counsel was permitted to present the TDCJ records

containing the schizophrenia diagnosis, his expert was allowed to review those

records in preparation for her testimony, and the State even stipulated that the

TDCJ mental health professionals would testify in accordance with those

records.  Therefore, Green’s right to due process was not infringed upon by the

limited time he was given to prepare for the hearing, and the district court

abused it’s discretion in ruling to the contrary. 
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B.B.B.B. TheTheTheThe    trialtrialtrialtrial    court’scourt’scourt’scourt’s    adoptionadoptionadoptionadoption    ofofofof    thethethethe    State’sState’sState’sState’s    proposedproposedproposedproposed    findingsfindingsfindingsfindings    ofofofof    factfactfactfact
diddiddiddid    notnotnotnot    violateviolateviolateviolate    duedueduedue process and those findings were entitled to process and those findings were entitled to process and those findings were entitled to process and those findings were entitled to
deference.deference.deference.deference.

        
The district court refused to apply AEDPA deference to the state court’s

written findings of fact because the trial court solicited those proposed findings,

ex parte, immediately following the evidentiary hearing, and signed them

without allowing Green the opportunity to object, or seek changes or clarification

of the findings.  Memorandum at 13-14.  The Fifth Circuit concluded that the

district court’s determination “lacks well-established support in Supreme Court

precedent.”  Green, No. 12-70031, slip op. at 15.  Citing to Anderson v. City of

Bessemer City, North Carolina, 470 U.S. 564, 572 (1985), and Jefferson v. Upton,

130 S. Ct. 2217, 2223 (2010), the Fifth Circuit noted that this Court “has never

found it to violate due process or to entitle a state court’s decision to less

deference under AEDPA.”  Green, No. 12-70031, slip op. at 15-16.  

Once again, the foundation of Green’s argument lies with his delay in

filing his request for a competency hearing, and the limited amount of time in

which the trial court was given to operate.  The State and trial court made every

effort to accommodate Green’s request for a competency determination:  the

State agreed to a hearing despite its position that Green had not made a

substantial threshold showing of incompetency, see 3 EHRR 11, and the trial

court provided funds for expert testimony and held a hearing.  At the conclusion

of the hearing, the trial court rendered her opinion on the record, specifically

finding that Green was not incompetent and that she would not grant a stay of

execution.  See 3 EH 190-95; see Green, 2012 WL 2400651, at*2.  
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Green’s right to due process was not violated because he was not given

time to submit his own proposed findings.  The trial court—having already

rendered judgment on the record, in the State’s favor—would not have adopted

his proposed findings.  See 5 EHRR 14-15.  Furthermore, as the State explained,

it is not uncommon for a judge to ask the prevailing party to submit proposed

findings, which the judge could edit as needed.  5 EHRR 14-15, 28, 32, 36-38, 40-

41, 57.  The credibility findings contained in the State’s proposed findings do not

conflict with the hearing record, but can be presumed from the record—because

the experts had opposing opinions, by adopting the State’s position, the trial

court found the State’s expert more credible.  See 5 EHRR 15-17, 22, 35-36, 50-

51.  The cursory nature of the State’s proposed findings is a product of the

limited time in which they were forced to operate, and the trial court “rush-filed”

the record so that Green could pursue an appeal to the CCA.  See 5 EHRR 12-15,

28-32.  In fact, the record indicates that Green’s attorney actually requested that

everything be filed immediately, and the State and trial court were attempting

to comply with his wishes.  See 2 EHRR 7-8, 10-11; 5 EHRR 29-30.  Finally,

Green did have an opportunity to object to the state’s proposed findings—he filed

a Motion to Strike the State’s Proposed Order in the trial court on June 29, 2010.

This order was date-stamped by the CCA on June 30, 2010.  Thus, Green’s

disagreement with the State’s proposed findings was preserved on the record. 

The CCA considered Green’s complaint regarding the ex parte solicitation

of and verbatim adoption of the State’s proposed findings and concluded that this

is not an unlawful practice in that court or the Supreme Court.  Green, 2012 WL

2400651, at *9.  This conclusion is supported by Supreme Court and Fifth
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Circuit authority.  See Anderson, 470 U.S. at 572 (while Supreme Court has

“criticized” courts for verbatim adoption of findings prepared by prevailing party,

previous holdings of the Court suggest those findings, even if adopted verbatim,

may be reversed only if clearly erroneous.); Trevino v. Johnson, 168 F.3d 173,

180 (5th Cir. 1999); Nichols v. Scott, 69 F.3d 1255, 1277 (5th Cir. 1995).  Green

relies upon Jefferson v. Upton, but the potential for unreasonableness that

existed in the Jefferson findings does not exist in this case. See 130 S. Ct. at

2222-23.  The trial court had already ruled in the State’s favor from the bench.

The State’s proposed findings of fact did not conflict with the record or the trial

court’s determination.  And although Green was not given the opportunity to

criticize the State’s proposed findings, Green’s dilatory filing of his request for

a competency hearing, and request for expedited filing of the trial court record

so that he could pursue an appeal, prevented such unnecessary formalities in

this case.  

Because the verbatim adoption of the State’s findings was not

unconstitutional and did not violate Green’s right to due process, the district

court abused its discretion in granting a stay for this reason.  

C. C. C. C. TheTheTheThe    Trial Court Applied The CorrectTrial Court Applied The CorrectTrial Court Applied The CorrectTrial Court Applied The Correct    StandardStandardStandardStandard    WhenWhenWhenWhen    ConcludingConcludingConcludingConcluding
Green Was Competent To Be Executed.   Green Was Competent To Be Executed.   Green Was Competent To Be Executed.   Green Was Competent To Be Executed.   

The Fifth Circuit correctly concluded that the state court applied the

correct legal standard in concluding that Green was competent to be executed,

and the district court abused its discretion in finding otherwise.  See Green, No.

12-70031, slip op. at 17-21. 
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Art. 46.05 (h) requires a finding that the defendant is incompetent to be

executed if he does not understand (1) that he is to be executed and that the

execution is imminent; and (2) the reason he is being executed.  Art. 46.05(h)

Tex. Code. Crim. Proc.; see Green, 2012 WL 2400651, at *6 (Art. 46.05 standard

codified Ford and remains constitutionally adequate in wake of Panetti).  The

CCA specifically held that the trial court applied the correct standard.  Green,

2012 WL 2400651, at 7.  The CCA noted that: 

the trial judge, after announcing that she had considered the
standards of Ford, Panetti, and Article 46.05, declared that she
found [Green] to be competent under the Article 46.05 standard. She
found that [Green] “appears to understand the reason for imminent
execution,” and that [Green] possessed a “rational understanding of
[his] imminent date [of execution].”  This was the Article 46.05
standard which meets the constitutional standards determined by
the Supreme Court’s opinions in Ford and Panetti. The trial court
here used the correct standard.

Id. (internal footnote omitted).  This finding is consistent with the trial court’s

pronouncement on the record, see 3 EHRR 190-95, and with the trial court’s

subsequent clarification, in which she stated that she was “aware that 46.05

applies to this case and applied the standard set out in this statute,”  see District

Court Motion Exhibit G, Written Clarification at 1-2.

The district court nevertheless held that it “appears that the state trial

court applied incorrect legal standards.”  Memorandum at 14. The district court

relies on the fact that the CCA sought clarification from the trial court regarding

the standard she applied, but does not explain why the CCA’s

determination—after clarification—that the trial court applied the correct

standard was an unreasonable determination.  
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The district court appears to share Green’s concern that, because the trial

court may have mistakenly believed she was addressing a second or successive

action under Article 11.071 or Article 46.05 of the Texas Code of Criminal

Procedure, she may have limited the evidence she considered in making her

competency determination to only new evidence or evidence of changed

circumstances.  District Court Motion for Stay at 37-38; Memorandum at 14.

The record does not support this assertion.  In making her determination, the

trial court stated, “I have reviewed all the exhibits from the State and the

defense.  I have reviewed the letter submitted to Mr. Ligon by the defendant, the

commissary notes from the State.  I’ve examined both of the reports from both

experts.  I’ve taken time to go over them line by line to try to get this right

because this is very important.”  3 EHRR 190-91.  The trial court noted key

portions of Green’s own testimony, and referenced “the numerous files that are

here from the prior trials[.]”  3 EHRR 192. The trial court reiterated, “I’ve

reviewed the evidence.  I’ve also listened to . . . Dr. Mosnik and Dr. Moeller.  I’ve

also heard your testimony and examined all the exhibits.  The letters by you

[Green] are compelling[.]” 3 EHRR 193.  She also noted that the TDCJ exhibits

and Dr. Mosnik’s report presented compelling evidence.  3 EHRR 193.  Further,

in her written clarification, the trial court stated, “The decision to find [Green]

competent was made after a through review of the evidence presented, the

arguments made and through her own observations made in the courtroom.”

District Court Motion for Stay Exhibit G, Written Clarification, at 2. 

The record clearly supports the CCA’s conclusion that the trial court not

only applied the appropriate standard when determining that Green was
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competent to be executed, but that the trial court thoroughly considered all the

evidence proffered in the evidentiary hearing in arriving at that determination.

Therefore, the trial court’s determination was entitled to deference and the

district court’s refusal was an abuse of discretion.

The district court found the state court’s reliance on Green’s

understanding of the legal justification for his execution to be an unreasonable

conclusion of law in light of Panetti because evidence suggests that he believes

the reason for his execution is something other than the state’s legal

justification.  Memorandum at 14-15.  The state court’s determination that

Green is competent to be executed is a factual finding entitled to a presumption

of correction under §2254(e)(1).  Patterson v. Dretke, 370 F.3d 480, 484 (5th Cir.

2004); Barnard v. Collins, 13 F.3d 871, 874 (5th Cir. 1994).  Green fails to rebut

the accuracy of this finding by clear and convincing evidence, thus it is entitled

to deference until AEDPA.  See Panetti, 551 U.S. at 953-54 (federal court can

resolve claim without AEDPA deference only when state court adjudication is

dependent on an antecedent unreasonable application of federal law, under

§2254(d)(1)).  

To be competent for execution, a prisoner must “know the fact of [his]

impending execution and the reason for it.” Ford, 477 U.S. at 422 (Powell, J.,

concurring).  And, whether in terms of “awareness” of an execution or “why” it

is to occur, prisoners must have a “rational understanding of the reason for the

execution.” Panetti, 551 U.S. at 958.  In concluding that Green was sufficiently

competent, the trial court held as follows:  
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I'm going to find that, based on all the evidence, that you appear to
understand the reason for imminent execution; but for the record,
I'm going to state that the most compelling evidence of all was from
your own expert . . . which shows that you know you are to be
executed by the State, you know you are convicted of killing the
victim, Christina Neal, you know the execution date, and then you
proclaimed your innocence which shows a rational understanding
of your imminent date and you know the charges that were against
you.

You knew the names of appellate counsel, the name of your trial
counsel, name of your current attorney, you knew your first, second,
and third attorneys on this case. You knew that you had the right
to have trial counsel and appellate counsel, and I further find that
you appreciated the adversarial nature of the trial and proceedings.
Therefore, I find that you are not incompetent and I will not grant
a stay of execution and that's my ruling....

3 EH 193-95; Green, 2012 WL 2400651, at *2.

When reviewing this determination for an abuse of discretion, the CCA

upheld the trial court’s findings as follows: 

At the competency hearing, the defense presented two witnesses: a
psychologist and [Green]. The psychiatrist testified that [Green] was
aware he was scheduled to be executed, but not because he had
committed a crime. She therefore concluded that he was
incompetent to be executed. [Green] testified as to various delusions
he suffered, but he also testified as to his innocence of the crime for
which he was convicted, as well as various injustices that he
suffered at his trial.

The State’s only witness, a psychiatrist, testified that he believed
[Green] was magnifying his symptoms in order to achieve secondary
gain. He testified that [Green] was competent to be executed under
Panetti, because [he] “clearly understands what happened in 2002,
that he was convicted. He knows why he’s on death row.”
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The record contains evidence that would support a finding of
competency or incompetency. According to the trial court, though,
some of the strongest evidence to support a finding of competency
came from [Green]’s expert herself. Additionally, [Green]’s
testimony, in which he gave his opinion of his trial and proclaimed
his innocence of the murder of which he was convicted, indicated an
understanding of the reason he is to be executed. There is sufficient
evidence here to support the trial court’s ruling; we cannot find that
its determination was outside the zone of reasonable disagreement.
We therefore overrule [Green]’s claim of error, and hold that trial
court did not abuse its discretion in finding him competent to be
executed.

Green, 2012 WL 2400651, at *7.  The Fifth Circuit concluded that the trial court

did not restrict its analysis, like the reviewing court in Panetti, but actually

made a specific finding as to Green’s rational understanding.  Green, No. 12-

70031, slip op. at 21; Panetti, 551 U.S. at 956.  The circuit court found no

“indication in the state court’s decision that its interpretation of what was

required for a ‘rational understanding’ was ‘too narrow,’” and concluded that the

district court abused its discretion in granting a stay for this reason.  Green, No.

12-70031, slip op. at 21 (citing Memorandum at 13 n.7).  

The state court’s factual findings are supported by the record and Green

did not rebut them by clear and convincing evidence, therefore the district court

did abuse its discretion in granting a stay.  In reaching her conclusion, the trial

court noted that the “most compelling evidence” to support her determination

came from Green’s own expert, Dr. Mosnik.  See District Court Motion for Stay

Exhibit A, at 7.  During Dr. Mosnik’s assessment of Green’s competency to be

executed, she asked him a number of questions regarding his upcoming

execution:
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1. What is your understanding of why you are here(on Polunsky
unit [not stated])?
The inmate replied, “They put me here to kill me.”

2. Who is “they”?
The inmate replied, “The State of Texas.  They want to kill
me.”

3. When were you put here?
The inmate replied, “2000.  June 17th, 2000.”

4. What is the name of this place?
The inmate replied, “Polunsky Unit.”

5. Why did they put you here?
The inmate replied, “They say I killed someone, but I didn’t;
people lie; the jurors lied and they set me up and the jurors
wouldn’t help me to see the truth; they were sleeping.  The
attorney told me to my face that they wouldn’t help me, but I
couldn’t think to tell the judge. These things [spirits] won’t let
me think to help myself.” 

6. Who was killed?
The inmate replied, “This girl, Christine [sic] Neals [sic].”

7. Why would they say you killed her?
The inmate replied, “They say the body was . . . [he stopped
talking] but I wasn’t living there; I was living with two
different women at the time and wasn’t home.  They officer
tested the body on my behalf, tested in my house, wrong.
They done wrong in the house and set me up and they still
put me in here.  The jurors and the judge was sleeping on the
trial.  I forgot he was no good, the lawyer.  He told me, ‘I guess
I’ll help you.’ and he accused me of rape.  I couldn’t remember,
I would have told that to the judge and get a new trial.”  

8. Do you understand what “competency to be executed” means?
The inmate replied, “Only what you tell me.  You evaluate me
to see if I’m smart enough to die I guess.” 

9. Do you know that you are going to be executed? 
The inmate replied, “I hope not.” 

10. Have they told you you will be executed?
The inmate replied, “They gave a date.”

11. A date?
The inmate replied, “On the 30th of this month.  I guess it’s
still hope, I don’t know.”  

12. How long of a time away is that? 
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The inmate replied, “18-19 days.” 
13. What is the reason for the execution, why are they going to

execute you?
The inmate replied, “They accused me of killing somebody and
they sentenced me to deathrow but I’m not guilty.” 

14. If you are not guilty, why are they executing you? 
The inmate replied, “I just told you the lawyer did not help me
and the judge and the jurors were sleeping and telling lies
about me.  The judge was raising her skirt up and showing
people herself and telling the [district attorneys] to jump in
and out of each other’s laps. She was sleeping on 30 minutes
or an hour with her eyes closed.” 

  
District Court Motion for Stay Exhibit A, at 7-8.  Despite these answers, Dr.

Mosnik did not believe that Green had a “rational understanding” that he was

to be executed as punishment fitting a crime that he committed.  Id. at 8.  

The State’s expert, Dr. Moeller, received similar answers from Green and

did find him competent.  Dr. Moeller stated that, during the mental status

examination, Green spent a significant amount of time complaining about what

Green believed were improprieties in his trial—that the medical examiner lied

about evidence, that his alibi witness lied about him because he had broken up

with her; and that the prosecutor, police, and medical examiner “were glad to be

able to ‘close the case’ and that they did so out of laziness. ‘There was no

conspiracy.’” District Court Motion for Stay Exhibit B, at 3.  While he discussed

hallucinations, Dr. Moeller noted, “At no time did [Green] appear to be attending

to internal stimuli.  His thoughts and behaviors during both interviews were

well organized.  He told me that on June 30th, ‘They’ll put me on a table and put

an I.V. into me and kill me.’  ‘It’s because they say I killed that girl.’” Id. at 4.



6 The State’s expert, Dr. Moeller, stated that Green “likely has intermittent
hallucinations and disorganized behaviors.”  District Court Motion for Stay Exhibit B,
at 4.  
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Dr. Moeller ultimately opined that Green “understands what his current

situation is and understands that he is to be put to death for murder.”  Id. 

While disagreeing as to the ultimate competency conclusion, both experts

submitted findings that could support the trial court’s conclusion that Green was

competent to be executed.  Green certainly knows the fact of his impending

execution and the reason for it, Ford, 477 U.S. at 422 (Powell, J., concurring),

and has a “rational understanding of the reason for the execution,” Panetti, 551

U.S. at 958.  While Green maintains his innocence and dissatisfaction with the

process that resulted in his upcoming execution, he knows he was convicted of

murdering Christina Neal and that he will be executed for it.  He understands

the magnitude of what is going to happen to him and reason it is going to

happen. 

Green’s records clearly indicate signs of mental illness, which the trial

court must consider.6  See Panetti, 551 U.S. at 958-60.  However the records also

strongly indicate rational awareness of his impending execution and the reason

for it.  Indeed, it was Dr. Moeller’s opinion that, even if a person believed he had

“warring spirits” or demons inside him, such a belief would not be dispositive

evidence that the person did not have a rational understanding of what was

happening.  3 EHRR 118-19.  Additionally, Dr. Moeller opined that, even if

Green were schizophrenic—as believed by Dr. Mosnik—it would not change his

conclusion that Green rationally understood his execution.  3 EHRR 125-26, 153.



7 The Fifth Circuit concluded that, because his state court proceeding was
not constitutionally deficient, Green was not permitted to introduce new evidence in
the federal court to support his argument.  Green, No. 12-70031, slip op. at 21-22; see
also Cullen v. Pinholster, 131 S. Ct. 1388 (2011).  The circuit court also refused to treat
Green’s claim that the is currently incompetent to be executed as a new, unexhausted
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In his hearing testimony, Dr. Moeller stated that his decision was influenced by

a letter Green wrote to Montgomery County District Attorney Brett Ligon.  3

EHRR 112-13; see 4 EHRR DX 3.  In that letter Green stated, “Brett, as you

know, I was sent to death row.  Brett, I didn’t kill that girl.  I would never

kidnap or rape or strangu [sic] and kill anyone.  I’m not that kind of person.”  3

EHRR 113.  Dr. Moeller testified that the statements in this letter fulfill the

requirements of Panetti in that Green understood what happened in 2002, why

he was convicted, and why he was on death row.  3 EHRR 113-14.  The trial

court did not act unreasonably in relying on this sort of evidence to conclude that

Green was in fact competent.  See Patterson v. Dretke, 370 F.3d 480, 486 (5th

Cir. 2004)(holding that “Ford does not require the state convicting court to

ignore other evidence indicating that, despite his delusional beliefs, [the

petitioner] is aware that he is going to be executed for [capital murder].).

Deference is owed to the state court’s determination of Green’s competency, as

it was not an unreasonable application of Panetti.  The district court abused its

discretion to hold otherwise.  

II.II.II.II. Green Cannot Prevail In State Court. Green Cannot Prevail In State Court. Green Cannot Prevail In State Court. Green Cannot Prevail In State Court. 

As the Fifth Circuit accurately notes, any request for a stay should be

directed to the state court, not this Court.  See Green, No. 12-70031, slip op. at

24.7  This Court should not grant Green a stay of execution to return to state



claim for which the district court could grant a stay and abeyance pursuant to Rhines
v. Weber, 544 U.S. 269 (2005), to allow Green to return to state court to exhaust.
Green, No. 12-70031, slip op. at 23-24.  
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court because an avenue for relief was available to him—and has been since his

execution date was first set—in the form of a subsequent motion filed pursuant

to Article 46.05 (e) of the Texas Code of Criminal Procedure.  Because Green did

not seek relief in that court when it was available, this Court should not grant

him a stay to do so now. 

Under Article 46.05(e), if a defendant has had a previous adjudication of

competency, this determination “creates a presumption of competency and the

defendant is not entitled to a hearing on the subsequent motion . . . unless the

defendant makes a prima facie showing of a substantial change in circumstances

sufficient to raise a significant question as to the defendant’s competency to be

executed at the time of filing the subsequent motion under this article.”  Article

46.05(e) Tex. Code. Crim. Proc.  While this provision places a higher burden on

the defendant, he cannot bypass this procedural avenue for that reason.  

Because Green did not take advantage of available state procedures when

he had the chance, this Court should not grant a stay of execution to allow Green

to now return to state court.  Especially given that he cannot meet the higher

burden of “a prima facie showing of a substantial change in circumstances” with

only the opinion of a fellow inmate who lived next to Green for various periods

of time, suggesting that Green’s condition has deteriorated.  See District Court

Motion for Stay at 41-46; District Court Motion Exhibit H. 
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CONCLUSIONCONCLUSIONCONCLUSIONCONCLUSION

For the foregoing reasons, this Court should deny certiorari review and a

stay of execution. 
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