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 This is Petitioner Jonathan Marcus Green’s first opportunity to present a Ford 

competency claim to the federal courts.  His Ford claim is substantial under state and federal 

criteria.  The convicting court appointed expert assistance and convened a hearing under Article 

46.05 of the Texas Code of Criminal Procedure, which requires a substantial showing of 

incompetency. See Green -- S.W.3d ----, 2012 WL 240065, at *13 n. 27 (Price, J., concurring).  

Although the Court of Criminal Appeals denied relief, the CCA acknowledged that there was 
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evidence that would support a finding of incompetency. Id.  at *11.  The United States District 

Court in finding that Mr. Green made a substantial showing of incompetency remarked on 

exhibit evidence, including expert opinion and lay witness testimony, documenting Green’s 

severe mental illness, delusional beliefs and aberrational behavior.  USDC Dkt [42].  The district 

court therefore acted well within its discretion under 28 U.S.C. §2251 to grant a stay.   

 The Fifth Circuit decision to vacate the execution date will illegitimately moot Mr. 

Green’s claim through execution, contrary to Barefoot v. Estelle, 463 U.S. 880, 885 (1983) and 

again in Lonchar v. Thomas, 517 U.S. 314, 320 (1996).  The Court of Appeals has clearly 

overextended its authority and jurisdiction by treating the district court’s decision to stay the 

execution as a decision on the merits.  Having illegitimately reclassified the issue before it, the 

Court of Appeals denied the stay using standards appropriate to review of a petition for habeas 

corpus under 28 U.S.C. §2254(d).  The distortion of proper procedures resulted in an incoherent 

order that underscored the need for a stay, so that Mr. Green’s claim can be considered through 

established federal habeas corpus proceedings.  In conclusion, the Court of Appeals stated that it 

was,  

[r]emand[ing] this matter to the district court with instructions to dismiss Green’s 

petition with prejudice except for his claim that he is currently incompetent, 

which should be dismissed without prejudice.  

 

Id. at 24. 

 

There is only one type of Ford claim, and that is a claim that the Petitioner is currently 

incompetent and only one such claim was pending before the district court. 

 The Fifth Circuit’s decision to vacate the district court’s stay of execution and order the 

district court to deny relief on the merits justifies certiorari on the following questions: 

 1. Whether a district court abuses its discretion in granting a stay of 

execution under 28 U.S.C. § 2251 to preserve its jurisdiction over a habeas 
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petition that presents a substantial Ford claim at the first opportunity for federal 

review since the claim has become ripe and state remedies have been exhausted? 

  

 2. May a Court of Appeals direct a district court to dismiss 

substantial claims in an initial habeas petition before the district court has ruled on 

the merits of the claim thereby mooting a petitioner’s right to federal habeas 

corpus. 

 

 3. Whether a Court of Appeals can require a petitioner to make “a 

strong showing that he is likely to succeed on the merits” of a pending, 

unadjudicated initial habeas claim in order to obtain a stay of execution from a 

district court. 

 

 

SUMMARY 

 

Following the grant of a stay of execution by the district court to preserve its jurisdiction 

to consider Mr. Green’s second-in-time, but initial, habeas corpus petition raising a substantial 

exhausted Ford claim, the court below found that the district court abused its discretion in 

granting the stay under 28 U.S.C. § 2251, bypassed merits review of the claim by the district 

court, ruled that Mr. Green was not entitled to relief on his exhausted Ford claim, and instructed 

the district court to dismiss the unruled-upon habeas petition with prejudice. 

In 2007, before this Court decided Panetti v. Quarterman, 551 U.S. 930 (2007), Mr. 

Green filed his initial federal habeas corpus petition.  The petition raised a Ford claim.  The 

district court dismissed the claim as unripe, and when Mr. Green sought COA on the claim, the 

Fifth Circuit also dismissed it as unripe.  In 2010, after initial federal habeas proceedings 

concluded and the state set an execution date, Mr. Green filed a habeas corpus petition in the 

district court re-raising his Ford claim. Exh. ‘A’.  The federal court granted a stay and abeyance 

to permit exhaustion of state court remedies. Exh. ‘B’.  Despite concluding that “[t]he record 

contains evidence that would support a finding of ... incompetency,” the state court nevertheless 

finally disposed of Mr. Green’s Ford claim against him on August 22, 2012.  On August 14, 
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2012, in with Mr. Green’s habeas petition pending in federal court, the state set an execution date 

for Mr. Green for October 10, 2012. 

Pursuant to 28 U.S.C. § 2251, McFarland v. Scott, 512 U.S. 849 (1994), and Panetti, 

supra, Mr. Green moved the district court for preliminary injunctive relief in the form of a stay 

of execution “to ensure the effective development and presentation of Mr. Green’s Ford claim to 

this Court.” USDC Dkt. [35] (Order).  The district court, “concerned only with the question 

whether Green is entitled to a stay of execution and not with the ultimate question of whether he 

is incompetent to be executed,” found that Mr. Green had presented a substantial threshold 

showing of incompetency and granted the stay of execution to preserve its jurisdiction over Mr. 

Green’s Ford claim and to afford it adequate time to dispose of it in due course.  Id. at 16.  The 

Director took an interlocutory appeal.  

In less than 24 hours, the parties briefed the appeal and the Fifth Circuit entered a 24-

page opinion reversing the district court, finding that it abused its discretion in granting a stay of 

execution to consider Mr. Green’s Ford claim under 28 U.S.C. § 2251.  Notwithstanding that the 

district court had granted only preliminary relief to preserve its jurisdiction over Mr. Green’s 

petition, the Fifth Circuit erroneously treated the district court’s order as a final disposition of 

Mr. Green’s habeas corpus petition.  Effectively, the Fifth Circuit ruled on the merits of Mr. 

Green’s habeas corpus petition before the district court did, and instructed the lower court “to 

dismiss Green’s petition with prejudice.”
1
 CA5 Opinion at 24.  

 

                                                 
1
 This morning, the district court entered a judgment dismissing Mr. Green’s exhausted 

Ford claim with prejudice.  The district court neither granted nor denied a certificate of 

appealability as required by Habeas Rule 11(a).  His execution being today, Mr. Green has no 

meaningful opportunity even to seek to appeal the district court’s first disposition of his 

exhausted Ford claim on the merits. 
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STATEMENT OF THE CASE 

 

 Before Panetti v. Quarterman, Mr. Green filed skeletal claim to preserve error, which the 

district court dismissed without prejudice as unripe. Green v. Quarterman, No. H-07-827, 2008 

WL 442356 *8, *15 (S.D. Tex. Feb. 15, 2008).  On December 16, 2009, the state court signed 

the death warrant and set an execution date for June 30, 2010. 

 On June 1, 2010, Green filed a motion seeking appointment of counsel, funding for 

retention of a mental health expect, and an evidentiary hearing.  The state court granted Green’s 

motion in part.  The court appointed counsel and approved funding to retain Dr. Diane Mosnik.  

However, the court did not, at that time, schedule an evidentiary hearing.  Green’s expert, Dr. 

Mosnik, and the State’s expert, Dr. Mark Moeller, submitted their reports on June 21, 2010.  On 

June 23, 2010, Green’s counsel appeared to set an evidentiary hearing on the competency issue.  

The state court scheduled a competency hearing for June 28, 2010, two working days later.  

Green sought a stay of execution and a continuance of the hearing from the convicting court, 

which was denied.   

 On June 28, 2010, an evidentiary hearing took place in the 221
st
 District Court.  Mr. 

Green objected on due process grounds that a continuance was needed because he had 

inadequate time to summon important witness recently discovered in the documents disclosed by 

the State on June 23
rd

 and because the June 28
th

 date would not allow reasonable time to appeal 

an adverse decision to the Texas Court of Criminal Appeals (“CCA”) or to litigate Section 2254 

issues arising from the competency hearing in federal District Court. USDC Dkt [35] at 7.  The 

convicting court overruled the objections and proceeded with the hearing. Id.  At the close of the 

June 28, 2010 hearing, the convicting court issued a ruling from the bench finding Mr. Green 

competent to be executed, ordered transcripts produced overnight, dismissed the parties and 
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apparently concluded the proceedings. Id.  However, right after the parties left the courthouse, 

Judge Michalk telephoned the District Attorney’s office to solicit a proposed order.  The 

Assistant District Attorney in charge of presenting the State’s case immediately drafted the 

requested document.  The District Attorney’s Office then hand delivered a copy of the proposed 

order to the convicting court right before 5:00 PM, June 28, 2010, and orally moved the court 

order the file transferred immediately to the CCA. Exh. ‘C’ (State’s Motion for Immediate 

Forwarding of All Appropriate Documents).  The convicting court immediately signed the 

State’s version of the facts and law, apparently called the Clerk with instructions to forward the 

case.   

 Anticipating that the State courts would allow the execution of Green to go forward on 

June 30, 2010, Mr. Green filed on June 28, 2010, a motion for stay in United States District 

Court and a petition for habeas corpus containing his Ford competency claim.  He also filed a 

motion to stay and abey the petition if the execution did not go through and the CCA decided 

further proceedings were necessary. 

 On June 30, 2010, the CCA stayed the execution.  The CCA instructed Mr. Green and the 

State to file additional briefing regarding whether a Ford competency claim could be brought 

under Article 11.071 or whether Article 46.05 was the exclusive vehicle, and the CCA ordered 

Judge Michalk to “clarify” her June 28, 2010, ruling because the CCA could not tell what 

standards Judge Michalk had relied on in making her determination that Mr. Green was 

competent to be executed and many of the standards she referred to were incorrect.  Also on June 

30, 2010, the United States District Court ruled the federal motion for stay of execution moot and 

stayed and abeyed Mr. Green’s June 28, 2010, Ford claim upon finding that it met standards 

under Rhines v. Weber, 544 U.S. 269, 277 (2005). USDC  Dkt. [32]. 
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 On July 27, 2012, the CCA denied relief on Mr. Green’s competency claim.  On July 9, 

2012, Mr. Green timely filed a motion for rehearing of the CCA’s June 27, 2012, decision.  On 

August 22, 2012, the CCA dismissed the motion for rehearing without written order.  On 

September 28, 2012, Mr. Green sought a stay of execution from the United Stated District Court. 

On October 8, 2012, the stay was granted.  The district court specifically stated that it was not 

making a merits determination and did not grant relief, and ordered further proceedings under 

§2254. Id. at 16 (stating that the “Court here is concerned only with the question whether Green 

is entitled to a stay of execution and not with the ultimate question of whether he is incompetent 

to be executed.).  On October 9, 2012, at 10:27 PM CST, the Fifth Circuit vacated the stay.  

I. A STAY OF EXECUTION SHOULD BE GRANTED SO THIS COURT CAN 

 CORRECT THE COURT OF APPEAL’S VACATING OF THE DISTRICT 

 COURT’S ORDER GRANTING A MOTION TO STAY BY TREATING THE 

 ORDER AS A MERITS DETERMINATION OF AN INITIAL HABEAS 

 CLAIM AND APPLYING STANDARD THAT GOVERN APPEALS UNDER 28 

 U.S.C. §2254. 

 

 Fifth Circuit opinion vacating the district court’s stay of execution exhibits a fundamental 

confusion about the difference between 28 U.S.C. §2254(d) and the merits of a constitutional 

claim for relief.  The Court of Appeals analyzed the district court’s pronouncements about 

2254(d) as though it were conducting a habeas proceeding.  That confusion underlies the Court 

of Appeals’ conclusion that the district court has ruled on the habeas petition.  The Fifth Circuit, 

therefore, has (1) held that a federal district court abuses its discretion when it grants a stay of 

execution to preserve its jurisdiction to consider a substantial Ford claim raised in federal court 

at the first opportunity to do so; and (2) transformed the state's appeal of the grant of preliminary 

injunctive relief into an original habeas proceeding by ruling on the merit of a petition the appeal 

of which was not before it. 
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 However, the district court specifically stated that it was not making a merits 

determination of Green’s Ford claim. Dkt. [42] at 16.  Instead, the district court granted 

preliminary injunctive relief, or, alternatively, granted relief to preserve its jurisdiction over the 

federal claim, which the federal courts are entitled to do.  The Fifth Circuit’s decision therefore 

upsets jurisdictional powers and boundaries in one fell swoop, which will be fatal to Mr. Green 

unless this Court stays his execution. 

 A. The federal district court did not abuse its discretion in granting the stay to  

  prevent mooting of Mr. Green’s substantive Ford claim.  

 

 In Lonchar v. Thomas, 517 U.S. 314, the Supreme Court instructed that “if the district 

court cannot dismiss the [first habeas] petition on the merits before the scheduled execution, it is 

obligated to address the merits and must issue a stay to prevent the case from becoming moot.”  

The Court went further, stating that “if the district court lacks authority to directly dispose of the 

petition on the merits, it would abuse its discretion by attempting to achieve the same result 

indirectly by denying a stay.” Id.  The district court therefore obviously had to stay the 

execution, since habeas litigation could not be completed and a decision rendered before the 

execution date.  As Green argued to the Court of Appeals, Lonchar required Fifth Circuit to 

uphold the stay of execution.  Clearly, if the district court does not reach the merits of a non-

frivolous habeas claim and cannot dispose of it before an execution, neither can a Court of 

Appeals.   

 The same conclusion is dictated by Barefoot.  In Barefoot, this Court held that that if a 

district court issues a COA upon finding that the merits of an initial habeas claim are debatable, 

or alternatively, are deserving of further consideration,  

“a petitioner must then be afforded an opportunity to address the merits, and the 

court of appeals is obligated to decide the merits of the appeal. Accordingly, a 

circuit court, where necessary to prevent the case from becoming moot by the 
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petitioner's execution, should grant a stay of execution pending disposition of an 

appeal when a condemned prisoner obtains a certificate of probable cause on his 

initial habeas appeal.” 

 

Barefoot, 463 U.S. at 893.  Similarly, when, as in this case, the district court has not reached the 

merits of a pending habeas petition, but grants a stay upon finding that the claims are 

meritorious and deserving of further consideration, a circuit court must uphold the stay of 

execution pending the disposition of the habeas claim below and pending any appeal from the 

district court ultimate determination on the merits. 

 B. The Fifth Circuit confuses supporting an existing Ford claim with evidence  

  developed in the years intervening between the State courts decision, with  

  filing a separate and distinct “current competency” claim. 

 

 The Fifth Circuit’s conclusion clearly shows that the Court is under the impression that 

Mr. Green brought one competency claim in 2010 and is alleging a different competency claim 

in 2012 through his September 28, 2012, motion for a stay of execution.  This is the only way to 

comprehend the Court of Appeal’s conclusion that Green’s previous filings, which contains the 

Ford claim at issue, must be dismissed with prejudice, but what the Court of Appeals thinks is a 

distinct claim that he is presently incompetent (which underlies his motion for a stay) must be 

dismissed without prejudice.  CA5 Order at 24.  

 The June 28, 2010, petition was filed in conjunction with a motion for stay of execution 

because the convicting court refused to modify the June 30, 2010, execution date and Green 

anticipated that he would have to seek relief in federal court if the CCA did not stay his 

execution. USDC Dkt. [27].  The district court found that the Ford claim in the 2010 filing met 

standards this Court set forth in Rhines v. Weber, 544 U.S. 269, 277 (2005), and stayed and 

abeyed the Ford claim. USDC Dkt. [32] at 2.    
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 The Ford claim in the June 28, 2010, petition is the exact constitutional claim on which 

Mr. Green seeks a stay of execution.  The Fifth Circuit fails to appreciate that Green seeks a stay 

and opportunity to develop a pending claim that the district found colorable and stayed and 

abeyed under Rhines, supra.  For this reason, too, it failed to comprehend that in reviewing the 

district court’s stay for an abuse of discretion, the question is whether the district court abused its 

discretion under this Court’s post petition jurisprudence set forth in Barefoot and Lonchar.  

Because of this confusion, the Court of Appeals illegitimately proceeded to a merits 

determination and as though it were dealing with a successor petition. 

II. CERTIORARI SHOULD BE GRANTED TO PREVENT THE COURT OF 

 APPEALS FROM DICTATING OUTCOMES OF § 2254 PROCEEDINGS 

 BEFORE THEY HAVE BEEN HEARD ON THE MERITS BY THE LOWER 

 COURT. 

 

 It is the district court’s obligation in the first instance to reach a decision on the merits.  

Without a judgment and order, the Court of Appeals did not have jurisdiction to order the district 

court to make a merits determination by dismissing Mr. Green’s initial habeas petition with 

prejudice before the district court heard it.  The Court of Appeals can no more do this than it can 

dictate the outcome of trials.   

 In the 2254 context, the district court is the trier of any factual disputes of which 

competency is a pure question.  Furthermore, the due process issues raised by the ex parte 

proceedings surrounding the state court’s determination of competency and Green’s alleged 

dilatoriness are factual questions that the district court must decide when determining in the first 

instance whether 2254(d) applies and whether if relief is denied, a certificate of appealability 

should issue.  The Fifth Circuit has obliterated the basic distinction between Appellate and lower 

court that is essential in the federal judicial system. 
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III. THE COURT OF APPEALS PUT AN IMPOSSIBLY HIGH BURDEN ON 

 PETITIONER TO OBTAIN A STAY.  

 

 Although Green briefed Barefoot and Lonchar, the Court of Appeals, in vacating the stay, 

relied instead on Nken v. Holder, 556 U.S. 418, 433-34 (2009), which deals with a stay of 

judgment in a deportation case and Hilton, supra, which deals with “release” of a petitioner 

during the appeal of a grant of habeas relief, as follows:  

In deciding whether to grant a stay of execution, the district court was required to 

consider four factors: “(1) whether the stay applicant has made a strong showing 

that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will 

substantially injure the other parties interested in the proceeding; and (4) where 

the public interest lies.” Id. at 434 (quoting Hilton v. Braunskill, 481 U.S. 770, 

776 (1987) 

 

CA5 Order at 7. 

 

Clearly requiring a “strong showing that [a petition] is likely to succeed on the merits” of a 

habeas claim cannot be the standard for a stay of execution.  This standard for release of a 

petitioner on appeal after he obtains habeas relief requires that a claim already adjudicated by 

the district court in favor the defendant be particularly robust.  This misuse of standards in a 

death penalty case illustrates lividly why a stay execution is unquestionably the only way to 

proceed rationally and judiciously.  

 

PRAYER FOR RELIEF 

 

 Accordingly, Petitioner Jonathan Marcus Green asks the Court to stay his execution, 

scheduled for today after 6:00 p.m. central time, pending the filing, consideration, and 

disposition of a petition for writ of certiorari seeking review of the Fifth Circuit’s decision 

below.  
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Respectfully Submitted, 

 

    By: HILDER & ASSOCIATES, P.C. 

     819 Lovett Boulevard 

     Houston, Texas 77006 

     (713) 655-9111 — Telephone 

     (713) 655-9112 — Facsimile 

s/ Philip H. Hilder   

     Philip H. Hilder*
†
 

           Texas Bar No. 19620050 

     James Rytting* 

     Texas Bar No. 24002883 

 

     *   Counsel of record for Jonathan Marcus Green 

                
†
    Member United States Supreme Court bar 

 


