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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------X 
 : 
In re: : Chapter 11 
       : 
DEWEY & LEBOEUF LLP, : Case No. 12-12321 (MG) 
 : 
 Debtor. : 
 : 
---------------------------------------------------------------X 
 
 

DEBTOR’S APPLICATION FOR ENTRY OF AN ORDER AUTHORIZING  
THE DEBTOR TO (A) RETAIN ADAM A. WESCHLER & SON, INC. AS  
AUCTIONEER, AND (B) SELL ARTWORK PURSUANT TO PRIVATE  

AUCTIONS FREE AND CLEAR OF LIENS, CLAIMS OR ENCUMBRANCES  
 

TO THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE: 
 

The debtor and debtor in possession in the above-captioned case (the 

“Firm” or the “Debtor”) files this application (the “Application”) for an order, 

substantially in the form annexed hereto as Exhibit “1,” (a) authorizing the Debtor to 

retain Adam A. Weschler & Son, Inc. (“Weschler” or the “Auctioneer”) pursuant to 

sections 327(a) and 328 of title 11 of the United States Code (the “Bankruptcy Code”)  in 

accordance with the terms of the agreements annexed hereto as Exhibits “2” and “3” 

(together, the “Weschler Agreements”)1, and (b) authorizing the sale of the Debtor’s 

                                                           
1 Exhibit “2” is the Consignment Agreement on Which Goods are Received for Capital Collection and 
Single Owner Auction.  Exhibit “3” is the Consignment Agreement on Which Goods are Received for 
Metro Sales.  The aforementioned documents constitute the Weschler Agreements and are described in 
greater detail herein. 
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 2 

artwork pursuant to sections 105 and 363 of the Bankruptcy Code free and clear of liens, 

claims or encumbrances pursuant to private auctions.  In support of the Application, the 

Debtor submits the accompanying Declaration of Jonathan A. Mitchell, annexed hereto 

as Exhibit “4,” and respectfully states that: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this Application pursuant to 28 

U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of this 

proceeding and this Application in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409.   

2. The statutory predicates for the relief sought herein are sections 

105, 327, 328 and 363(b) and (f) of the Bankruptcy Code and Bankruptcy Rules 2002, 

2014 and 6004. 

BACKGROUND 

3. On May 28, 2012 (the “Petition Date”), the Debtor filed with the 

United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy 

Court”) a voluntary petition for relief under Chapter 11 of the Bankruptcy Code.  The 

Debtor continues to manage its properties as the debtor in possession pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  

4. On May 31, 2012, the United States Trustee for the Southern District 

of New York (the “U.S. Trustee”) appointed the Official Committee of Unsecured 

Creditors (the “Creditors Committee”) and the Official Committee of Former Partners 

(the “Former Partners Committee” and, together with the Creditors Committee, the 

“Statutory Committees”). 

5. On August 28, 2012, the Debtor filed its motion seeking approval of 

procedures for the sale or other disposition of certain de minimis assets, which motion 
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was granted by Court Order dated September 21, 2012 (“De Minimis Asset Order”) 

[Docket No. 499].  While the Debtor requested authority to sell assets of de minimis value 

without further Bankruptcy Court approval, if the services of an auctioneer was 

required, the Debtor committed to make a separate application therefor. 

6. The Debtor now seeks to retain an experienced auctioneer to assist 

the Debtor sell its collection of artwork.   

RELIEF REQUESTED 

7. Based on the Debtor’s books and records, the Debtor’s collection of 

art consists of, but is not limited to:  (i) pieces of art owned by the Firm (the “Owned 

Artwork”); and (ii) pieces of art leased (the “Leased Artwork” and, together with the 

Owned Artwork, the “Artwork”) from various lease financing companies (the 

“Lessors”).  Upon information and belief, the Artwork is currently stored at two 

locations:  (i) the Firm’s office located on the tenth floor of 1301 Avenue of the Americas, 

New York, New York, where approximately 470 pieces are held;  and (ii) a storage 

facility in Washington, D.C., where approximately 400 additional pieces are held.2  The 

Debtor listed the Artwork as having a book value of approximately $2.3 million in its 

Schedules of Assets and Liabilities [Docket No. 293].  However, the Debtor believes this 

book value does not accurately represent the current value of the Artwork. 

8. The Debtor, in consultation with the Lessors, Creditors Committee 

and its Secured Lenders,3 has determined that it is in the best interest of the estate to 

retain an experienced auctioneer to market and sell the Artwork.  After soliciting and  

                                                           

2 The Debtor is uncertain as to the accuracy of its records regarding the Artwork.  Upon approval of its 
retention, Weschler will inventory and catalog all of the Debtor’s Artwork. 
3 The term “Secured Lenders,” as used herein, has the meaning ascribed to it in the Declaration of 
Jonathan A. Mitchell Pursuant to Local Bankruptcy Rule 1007-2 filed with the Court on May 28, 2012 
[Docket No. 2]. 
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evaluating the proposals from several auction houses and analyzing offers submitted by 

third parties to purchase the Artwork, the Debtor has concluded that Weschler has the 

experience and expertise to efficiently and effectively sell the Artwork in a manner that 

will maximize value for the Debtor’s estate, and has offered to do so on terms more 

favorable to the Debtor than those offered by other parties. 

9. By this Application, the Debtor seeks entry of an order, 

substantially in the form attached hereto as Exhibit “1,” (i) authorizing the Debtor to 

(a) enter into the Weschler Agreements and (b) retain Weschler as the Debtor’s 

auctioneer pursuant to sections 327(a) and 328 of the Bankruptcy Code, Rule 2014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 2014-1 of the 

Local Bankruptcy Rules for the Southern District of New York (“LBR”), and (ii) 

approving the sale of the Artwork free and clear of all liens, claims, encumbrances and 

other interests pursuant to sections 105 and 363 of the Bankruptcy Code and 

Bankruptcy Rule 6004.   

 
BASIS FOR RELIEF 

 
The Debtor Seeks to Retain Weschler Pursuant  
to Sections 327(a) and 328 of the Bankruptcy Code 
 

10. The Debtor has no experience selling Artwork and attempting to do 

so without the assistance of an experienced auctioneer would require the Debtor’s 

remaining wind-down employees and professionals to dedicate a significant amount of 

time and resources to those efforts.  Accordingly, the Debtor submits that its retention 

of Weschler to assist with the sale of the Artwork is in the best interest of the estate. 

11. Weschler, located in Washington, D.C., is one of the country’s 

leading auctioneers and appraisers, and has over 120 years of expertise in selling, 

among other things, artwork.  Weschler holds at least six capital collection estate 
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auctions each season, featuring European and American furniture and decorations, 

paintings, prints, drawings and sculpture, jewelry, and decorative arts.  They also hold 

weekly “Metro” auctions with offerings including lesser-valued items, such as 

reproduction furniture, period pieces, rugs, artwork, silver, collectibles, books and 

general household goods. 

12. As described below, the compensation arrangement with Weschler 

is structured to provide it with the incentive to obtain the highest possible price for the 

Artwork.  The Debtor will not be required to pay Weschler any compensation (other 

than nominal fees for insurance, advertisements, and shipping costs, described in 

further detail below) until the Artwork is actually sold.  Since the Debtor is working to 

streamline its wind-down efforts, including the down-sizing of its office space in New 

York, Weschler will maintain possession of any unsold Artwork at no expense to the 

Debtor’s estate, and will coordinate with the Debtor regarding the sale, return or other 

disposition of such Artwork.4 

13. The retention of Weschler pursuant to the terms of the Weschler 

Agreements will allow the Debtor to monetize the Artwork that is not generating 

revenue (in fact, the Debtor’s continued possession of the Artwork represents a 

recurring administrative expense for storage) for the benefit of its estate and creditors. 

Scope of Weschler’s Services 

14. Subject to the Bankruptcy Court’s authorization, the Debtor will 

engage and retain Weschler as its sole and exclusive auctioneer with regard to the sale 

of the Artwork.  As set forth in greater detail in the Weschler Agreements, Weschler  

                                                           
4 Any disposition of the Artwork will be consistent with the Bankruptcy Code, the Bankruptcy Rules and 
LBR and any Orders of the Court, including the De Minimis Asset Order, subject to consultation with the 
Lessors and Secured Lenders. 
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may conduct the sale of the Artwork in three different types of auctions:  (i) a capital 

collection auction for high-end Artwork with auction values of at least $2,000, which is 

anticipated to be held during the first quarter of 2013;  (ii) a single-owner auction for 

middle-range Artwork with auction values of $500 up to $2,000, which is anticipated to 

be held during the fourth quarter of 2012;  and (iii) metro auctions for Artwork with 

price points less than $500, to be held on a weekly basis.  The type of auction used for 

the sale of the Artwork will be at Weschler’s discretion based on its experience and 

judgment, following its inventorying, cataloguing and assessing the Artwork. 

15. In conjunction with such sales, Weschler has agreed to the 

following services set forth in the Weschler Agreements, including: 

a. removing, inventorying and cataloguing the Artwork; 
 
b. supervising the inspection of the Artwork and conducting 

the sales at open auctions; 
 
c. engaging in advertising (including brochures and websites) 

to sell the Artwork; 
 

d. providing the Debtor with reporting and reconciliation of all 
accounting information regarding the sales in a form 
reasonably acceptable to the Debtor;  and 

 
e. providing such other related services deemed necessary or 

prudent by the Debtor and Weschler under the 
circumstances. 

 
16. Additionally, Weschler shall be responsible for obtaining, in the 

name of, and with assistance by the Debtor, any permits or licenses necessary to 

conduct the sales, to the extent necessary.   

17. All services provided by Weschler will be performed at the request 

of the Debtor and in consultation with the Lessors, Creditors Committee and the 

Debtor’s Secured Lenders. 
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Weschler’s Disinterestedness 

18. To the best of the Debtor’s knowledge, Weschler and its employees 

are “disinterested persons,” as that term is defined in section 101(14) of the Bankruptcy 

Code, as modified by section 1107(b) of the Bankruptcy Code, and as required under 

section 327(a) of the Bankruptcy Code.  Weschler and its professionals do not have any 

connection with or hold any interest adverse to the Debtor, its creditors or any other 

party in interest, or its respective attorneys and other professionals, except as may be set 

forth in the declaration of Thomas M. Weschler, President of Weschler (the “Weschler 

Declaration”), attached hereto as Exhibit “5.”  

19. Weschler will conduct an ongoing review of its files for the 

duration of its retention, and if any new relevant facts or relationships are discovered, 

Weschler will appropriately supplement its disclosure to the Court. 

20. The Debtor’s knowledge, information and belief regarding the 

matters set forth in this Application are based, and made in reliance, upon the Mitchell 

Declaration, the Weschler Declaration, and other information provided by Weschler.   

Compensation 

21. Pursuant to the terms of the Weschler Agreements5, Weschler shall 

be entitled to the following commission from the successful sale of the Artwork for 

capital collection and single owner auctions: 

Aggregate Sale Price Commission Rate 
Up to $99,999 10% Commission 
$100,000 - $299,999 8% Commission 
$300,000 - $499,999 6% Commission 

                                                           
5 Weschler will charge the Debtor an additional $25 for each lot of the Artwork, with such charge 
including fees for insurance, illustrations in catalogues and advertisements.  Such costs do not include 
any costs associated with required repairs to the Artwork, which repairs will be made only after 
obtaining permission from the Debtor to do so.  Weschler may charge additional fees for packing and 
shipping the Artwork to its premises;  the Debtor is obtaining offers from third parties to ship the 
Artwork from New York to D.C. 
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Over $500,000 4% Commission 
 

For metro auctions, Weschler shall be entitled to a flat 15% commission from the sale of 

the Artwork based on the final bid price (collectively, with the commission from the 

capital collection and single-owner auctions, the “Commission”). 

22. Weschler shall also be allowed to charge purchasers of the Artwork 

a fee (the “Buyer’s Premium”) as follows:  (i) for capital collection and single-owner 

auctions an amount equal to 18% if paid by cash and 20% if paid by credit card;  (ii) for 

metro auctions an amount equal to 15% if paid by cash and 18% if paid by credit card;  

and (iii) any other reasonable fees charged to the purchaser, such as shipping and 

handling costs.  Weschler’s collection of Buyer’s Premiums shall not be considered 

proceeds for the purpose of calculating the Commission.  

23. Given the nature, age and value of the individual Artwork, the 

Debtor, in consultation with the Lessors, Creditors Committee and Secured Lenders, 

has determined that the proposed commission structure properly reflects the valuation 

and the risk involved in the sale of such Artwork.   

24. Pursuant to the Weschler Agreements, Weschler will keep records 

of the sale price and proceeds received for the Artwork.  Within thirty-five (35) calendar 

days following the completion of an auction resulting in the sale of any of the Artwork, 

Weschler will provide the Debtor with a written accounting of the proceeds and a 

statement of the balance owed to Weschler (the “Auction Report”) in connection with 

the sale.  

25. Although the compensation terms described above and addressed 

more fully in the Weschler Agreements are subject to approval of the Bankruptcy Court, 

the Debtor requests that Weschler not be required to file formal applications for 

12-12321-mg    Doc 534    Filed 10/05/12    Entered 10/05/12 18:20:54    Main Document   
   Pg 8 of 17



 9 

approval of its compensation.  Instead, within thirty (30) calendar days after receipt of 

the Auction Report, the Debtor shall (i) file a summary (the “Summary”) of proceeds 

realized from the sale of the Artwork, which will include a list of the sold Artwork, the 

gross sale price, commissions owed to Weschler, and any miscellaneous expenses owed 

to Weschler, and (ii) serve a notice of the Summary on all parties that received notice of 

this Application.  The Summary shall be in full satisfaction of any and all requirements 

for the filing of an application for the payment of fees and other filings required of 

professionals seeking compensation from the estate, including, but not limited to, those 

imposed by sections 327, 328, 330 and 331 of the Bankruptcy Code and Bankruptcy Rule 

2016.  Weschler is required to prepare and provide the Debtor with any additional data, 

reports and related information and materials as the Debtor shall reasonably require 

from Weschler to complete and file the Summary in a timely manner. 

26. Parties in interest shall have the right to object to the Debtor’s 

payment the compensation due to Weschler under the terms of the Weschler 

Agreements.  If no objections to the Summary are filed within seven (7) calendar days of 

the Debtor filing the Summary, or if an objection is filed and is ultimately resolved by 

the Debtor, the Debtor requests that it be authorized to pay Weschler all sums due 

under the Weschler Agreements as set forth in the Summary.  If an objection to the 

Summary is filed and not resolved by the parties, the Debtor will schedule a hearing 

before the Court to request approval of the commissions that are the subject of the 

objection. 

27. The Debtor respectfully submits that the retention of Weschler on 

the terms and conditions set forth in the Weschler Agreements, as summarized herein, 

is fair, reasonable, and in the best interests of the Debtor and its estate.  The Weschler 

Agreements are commercially reasonable compensation and retention agreements for 
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an auctioneer.  Indeed, courts have approved the retention of auctioneers on similar 

terms in other cases.  See e.g., In re Cabrini Medical Center, Chapter 11 Case No. 09-

14398 (ALG) (Bankr. S.D.N.Y. July 8, 2009) (authorizing the employment and retention 

of liquidator as exclusive agent and auctioneer of the debtors’ surplus assets);  In re 

Lehman Brothers Holdings Inc., et al., Chapter 11 Case No. 08-13555 (JMP) (Bankr. 

S.D.N.Y. September 15, 2008) (authorizing employment of auction house for sale of 

artwork);  In re Parmalat USA Corp. et al., Chapter 11 Case No. 04-11139 (RDD) (Bankr. 

S.D.N.Y. June 25, 2004) (same);  In re Enron Corp., et al., Case No. 01-16034 (AJG) 

(Bankr. S.D.N.Y. December 2, 2001) (same). 

28. Accordingly, pursuant to sections 327 and 328 of the Bankruptcy 

Code, Bankruptcy Rule 2014(a) and LBR 2014-1, the Debtor requests that the Weschler 

Agreements, and the retention of Weschler, be approved.   

The Debtor Requests That It Be Authorized to Sell 
The Artwork by Private Sale, Free and Clear of 
All Liens, Claims, Encumbrances and Other Interests 

 
29. By this Application, the Debtor further seeks, pursuant to 

Bankruptcy Code sections 363(b) and (f) and Bankruptcy Rule 6004, authorization to sell 

the Artwork by private sale, free and clear of all liens, claims, encumbrances and other 

interests. 

Sale of Artwork by Private Sale 

30. Section 363(b) of the Bankruptcy Code governs transactions outside 

the ordinary course of business involving property of the debtor’s estate.  Specifically, 

section 363(b) provides, in relevant part, that “[t]he trustee, after notice and a hearing, 

may use, sell, or lease, other than in the ordinary course of business, property of the 

estate….”  11 U.S.C. § 363(b). 
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31. Under applicable case law, a transaction must represent a 

reasonable exercise of business judgment on the part of the debtor in possession to be 

approved under section 363(b) of the Bankruptcy Code.  See e.g., In re Chateaugay 

Corp., 973 F.2d 141 (2d Cir. 1992);  Comm. of Equity  Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 772 F.2d 1063 (2d Cir. 1983);  In re Adelphia Communications Corp., No. 

02-41729 (REG) (Bankr. S.D.N.Y. July 31, 2002).  See also In re Integrated Res., Inc., 147 

B.R. 650 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 29 (2d Cir. 1993), quoting Smith v. 

Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (“the business judgment rule ‘is a 

presumption that in making a business decision the directors of a corporation acted on 

an informed basis, in good faith and in the honest belief that the action was in the best 

interests of the company,’” which has continued applicability in bankruptcy). 

32. Bankruptcy Rule 6004(f)(1) provides that “[a]ll sales not in the 

ordinary course of business may be by private sale or by public auction.”  Courts often 

allow a Chapter 11 debtor to sell assets outside the ordinary course of business by 

private sale when the debtor demonstrates that the sale is permissible pursuant to 

section 363(b) of the Bankruptcy Code.  See, e.g., Palermo v. Pritam Realty, Inc. (In re 

Pritam Realty, Inc.), 233 B.R. 619 (D.P.R. 1999) (upholding the bankruptcy court’s 

approval of a private sale conducted by a Chapter 11 debtor);  In re Condere Corp., 228 

B.R. 615 (Bankr. S.D. Miss. 1998) (approving a private sale of a Chapter 11 debtor’s 

assets where the standards of section 363(b) were met);  In re Wieboldt Stores, Inc., 92 

B.R. 309 (N.D. Ill. 1988) (affirming the right of a Chapter 11 debtor to transfer assets by 

private sale).  Cf. In re Embrace Systems Corp., 178 B.R. 112, 123 (Bankr. W.D. Mich. 

1995) (holding that a private sale of a Chapter 11 debtor’s assets is appropriate if all 

provisions of section 363 are followed, the bid is fair and the sale is in the best interests 

of the estate and its creditors).   
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33. In addition, Bankruptcy Code section 105(a) grants the Court 

authority to “issue any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of [the Bankruptcy Code].”  11 U.S.C. § 105(a).  This provision 

is “the basis for a broad exercise of power [by the Bankruptcy Court] in the 

administration of the bankruptcy case.”  In re Flores, 291 B.R. 44, 54 (Bankr. S.D.N.Y. 

2003) (quoting 2 Collier on Bankruptcy, ¶ 105 at 105-5 (Lawrence P. King, et al. eds., 

15th ed. Rev. rel. 2000)). 

34. The Debtor’s decision to sell the Artwork through a private sale 

falls squarely within the ambit of the Debtor’s exercise of sound and reasonable 

business judgment.  As noted above, the Artwork is no longer needed;  it has become 

unnecessary and burdensome to the Debtor and has been removed from offices which 

have been surrendered by the Debtor.  The Debtor also anticipates vacating its current 

office space in New York where approximately half of the Artwork is being held.  The 

Artwork needs to be properly and timely removed from the Debtor’s remaining leased 

premises to avoid further storage expenses.   

35. Further, in lieu of working with each of the Lessors to locate 

potentially hundreds of pieces of the Leased Artwork, the Lessors have agreed to allow 

the Debtor to sell their Leased Artwork, with the net proceeds of same to be paid to the 

Lessors, subject to Weschler’s Commissions and any related expenses.6  While the sale  

of the Leased Artwork will not generate any revenue for the Debtor, it will allow the 

Debtor to obtain value by saving it the administrative expense of having to individually 

                                                           
6 Accounting of the proceeds derived from the sale of Leased Artwork (a list of which can be identified 
once Weschler completes its inventory of the Artwork) and Owned Artwork will be maintained by 
Weschler.  Proceeds of Leased Artwork sold will also be subject to pro rata costs to transport the Leased 
Artwork currently in New York to Washington, D.C. 
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identify such Leased Artwork, return it to the Lessors, and incur storage costs during 

the process. 

36. The sale of the Artwork pursuant to a private sale process will 

enable the Debtor to maximize the value of the Artwork.  Given the number and value 

of the pieces of Artwork to be sold, selling the Artwork through a public auction 

pursuant to traditional court-approved bidding procedures would be costly and 

burdensome, and would consume a substantial amount of any sale proceeds.  In 

contrast, the private sale process provided for in the Weschler Agreements will generate 

an aggregate sale price substantially similar to that which could be expected from a sale 

of the Artwork through an auction, at a lesser cost to the Debtor’s estate because the 

Debtor will obviate the need to file bidding procedures motions and appear before the 

Court on multiple occasions.  In fact, as further described below, Weschler will offer the 

Artwork for sale through auctions, alleviating concern that a higher price for the 

Artwork could be obtained through public auction rather than private sale.  Further,  

Weschler will prepare the Artwork for auction, and conduct the auctions, at a cost far 

less to the Debtor’s estate than that imposed by a court-approved auction process 

because it will perform all necessary services itself.  Specifically, Weschler will create 

advertising materials with respect to the Artwork, clean, organize, and inspect the 

Artwork, as well as hold auctions for such Artwork.  To the extent any of the Artwork is 

not sold at auction, Weschler will maintain possession of such Artwork to liquidate the 

property through other means or disposition as directed by the Debtor (in consultation 

with the Lessors, Creditors Committee and Secured Lenders), ensuring value for the 

Debtor’s estate. 

37. Thus, the Debtor believes in its sound business judgment that the 

sale of the Artwork pursuant to the Weschler Agreements represents the most efficient 
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use of the Debtor’s resources and will generate the greatest value for the Debtor’s estate.  

The sale process set forth in the Weschler Agreements is appropriate given the limited 

aggregate value of the Artwork and the high cost of otherwise selling the Artwork 

pursuant to a court-approved auction under section 363(b) of the Bankruptcy Code. 

38. The Debtor and Weschler have structured a sale process that will 

maximize the return for the Artwork while minimizing the cost and impact on the 

Debtor of selling the Artwork.  Selling the Artwork through the private sale process 

described in the Weschler Agreements is therefore a proper exercise of the Debtor’s 

sound business judgment. 

Sale Free and Clear of Liens, claims, Encumbrances and Other Interests 

39. Pursuant to section 363(f) of the Bankruptcy Code, a debtor may 

sell property under Bankruptcy Code section 363(b) free and clear of liens, claims, 

encumbrances, and other interests if one of the following conditions is satisfied:  (i) 

applicable nonbankruptcy law permits the sale of the property free and clear of such 

interest;  (ii) the entity holding the lien, claim, encumbrance or other interest consents to 

the sale;  (iii) the interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on the property;  (iv) the interest is in a bona 

fide dispute;  or (v) the entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of its interest.  See 11 U.S.C. § 363(f).  See In re Smart World 

Tech., LLC, 423 F.3d 166, 169 n. 3 (2d Cir. 2005) (“Section 363 permits sales of assets free 

and clear of claims and interests.  It thus allows purchasers … to acquire assets [from a 

debtor] without any accompanying liabilities.”);  In re Dundee Equity Corp., No. 89-B-

10233, 1992 WL 53743, at *3 (Bankr. S.D.N.Y. Mar. 6, 1992) (“Section 363(f) is in the 

disjunctive, such that the sale free of the interest concerned may occur if any one of the 

conditions of § 363(f) have been met”). 
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40. Bankruptcy Rule 6004(c) requires that a motion pursuant to section 

363(f) of the Bankruptcy Code for authority to sell property free and clear of liens or 

other interests “shall be served on the parties who have liens or other interest in the 

property to be sold.”  Fed. R. Bankr. P. 6004(c). 

41. The Leased Artwork is owned by the Lessors, and the Owned 

Artwork is subject to a first priority priming lien in favor of the Secured Lenders 

pursuant to their respective financing documents.  The Lessors have consented to the 

sale of the Leased Artwork, with the net proceeds of same to be identified in the 

Summary and remitted to them.  The Secured Lenders have also consented to the sale of 

the Artwork free and clear of liens, claims and encumbrances, with such liens, claims 

and encumbrances to attach to the proceeds of sale.  Accordingly, the Debtor is entitled 

to seek approval of the sale under section 363(f)(2) of the Bankruptcy Code, free and 

clear of all liens, claims and encumbrances.   

42. Additionally, the sale of the Artwork pursuant to the Weschler 

Agreements will satisfy section 363(f) of the Bankruptcy Code because any known 

entities holding liens on the Artwork will have received notice of this Application.  All 

parties in interest will be given sufficient opportunity to object to the relief requested in 

this Application, and any such entity that does not object to the auction and sale of the 

Artwork free and clear of its lien(s) should be deemed to have consented.  See 

Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“It is true that the 

Bankruptcy Code limits the conditions under which an interest can be extinguished by a 

bankruptcy sale, but one of those conditions is the consent of the interest holder, and 

lack of objection (provided of course there is notice) counts as consent.  It could not be 

otherwise; transaction costs would be prohibitive if everyone who might have an 

interest in the bankrupt’s assets had to execute a formal consent before they could be 
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sold.”) (internal citations omitted);  Hargrave v. Township of Pemberton (In re Tabone, 

Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (failure to object to sale free and clear of 

liens, claims and encumbrances satisfies section 363(f)(2));  Citicorp Homewoners Serv., 

Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same);  see also In re Enron 

Corp., 2003 WL 21755006 at *2 (AJG) (Bankr. S.D.N.Y. 2003) (order deeming all parties 

who did not object to proposed sale to have consented under section 363(f)(2)).  

Accordingly, to the extent that no party holding a lien objects to the relief requested in 

this Application, the auction and sale of the Artwork free and clear of all liens satisfies 

section 363(f)(2) of the Bankruptcy Code. 

43. Further, the Debtor proposes that any liens on any Artwork sold 

pursuant to the relief requested in this Application shall attach to the net proceeds of 

the sale of such asset, subject to any claims and defenses the Debtor may possess with 

respect thereto.  As such, the sale of the Artwork free and clear of all liens satisfies 

section 363(f)(5) of the Bankruptcy Code. 

44. Finally, as noted above, the Debtor has served notice of this 

Application on all parties that hold or claim to hold liens, including judgment liens, on 

the Artwork, including the Lessors and the Secured Lenders.  The Debtor submits that 

such service satisfies the notice requirements of Bankruptcy Rule 6004(c).  The Debtor 

should therefore be authorized to sell the Artwork free and clear of all liens, with any 

such liens to attach to the proceeds of the sale of the applicable Artwork. 

NOTICE 

45. Notice of this Application has been provided as provided above 

and in accordance with this Court’s Administrative Order Establishing Case Management 

Procedures, dated May 30, 2012 [Docket No. 30].  The Debtor submits that under the 

circumstances no other or further notice is necessary. 
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  WHEREFORE, the Debtor requests entry of an Order (i) authorizing the 

retention of Weschler as auctioneer pursuant to the terms of the Weschler Agreements, 

(ii) authorizing the Debtor to sell the Artwork free and clear of liens, claims and 

encumbrances, and (iii) granting such other and further relief as this Court deems just 

and proper.   

Dated:   New York, New York  
   October 5, 2012   DEWEY & LEBOEUF LLP 

By Its Counsel 
TOGUT, SEGAL & SEGAL LLP 
By: 
 
/s/ Scott E. Ratner    
ALBERT TOGUT 
SCOTT E. RATNER 
Members of the Firm 
One Penn Plaza, Suite 3335 
New York, New York 10119 
(212) 594-5000 
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