
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

UNITED STATES OF AMERICA )
)

v. )
)

RICHARD R. BAUMGARTNER, a/k/a )
“JB,” a/k/a “Judge B” )

Docket No.  3:12-cr-60
(Judges Greer/Shirley)

GOVERNMENT’S CONSOLIDATED RESPONSE TO DEFENDANT’S 
MOTIONS IN LIMINE [DOCS. 90, 93-95, 100, 101]

 
Legal Framework

“Evidence is relevant if it has any tendency to make a fact more or less probable than it

would be without the evidence; and the fact is of consequence in determining the action.”  Fed.

R. Evid. 401; see also United States v. Whittington, 455 F.3d 736, 739 (6th Cir. 2006) (stating

“the relevance threshold is very low under Rule 401 . . . the government is permitted to build an

incremental case”).  Additionally, “[t]he court may exclude relevant evidence if its probative

value is substantially outweighed by danger of . . . unfair prejudice, confusing the issues,

misleading the jury, undue delay, wasting time, or needlessly cumulative evidence.”  Fed. R.

Evid. 403.  

I.  Motion in limine to exclude November 4, 2010 jail call (Doc. 90)

Defendant seeks to exclude a jail call he made to Deena Castleman on November 4, 2010,

because it “is irrelevant to the misprision counts[.]” (Doc. 90 at 1.)  Defendant further claims that

the jail call “would be unduly confusing and prejudicial[.]” Id.  Both of defendant’s claims are

incorrect.  

When considered in the context of the proof that will be introduced at trial, the November

4, 2010, jail call is relevant.  The conversation that takes place on the jail call makes clear that
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defendant has extensive knowledge about the specific facts relating to Deena Castleman’s

various court cases in Anderson County and Knox County.  The jail call conversation will serve

as important corroboration for testimony regarding the nature of the relationship between

defendant and Castleman, as well as defendant’s involvement in, and knowledge of, Castleman’s

criminal cases.  The relationship between defendant and Castleman and the actions defendant

took to protect that relationship are important aspects of this case.  Because the November 4,

2010, jail call will have the tendency to make a fact of consequence more probable, it is relevant

under Rule 401.   

 Defendant claims that the jail call is irrelevant because the conversation occurred after

the last act of concealment alleged in the indictment.  The defect in defendant’s claim is best

illustrated by the following (commonly occurring situation): A man robs a bank on October 24,

2010.  He is arrested the next day, indicted, and detained.  Two weeks later, on November 4,

2010, the man calls his mother from jail and makes statements relating to the robbery.  Under

defendant’s theory, the post-robbery jail call would be inadmissible and irrelevant because the

charged crime occurred weeks before the jail call.  That is not the law—a jail call where a

defendant makes statements relevant to a charged offense is admissible regardless of whether the

call occurred days, weeks, or months after the charged offense.  Relevant evidence does not

become irrelevant simply because it occurred after the last date charged in the indictment.  

Because the jail call is relevant, it is necessary to conduct a Rule 403 balancing. 

Although defendant cursorily states that the jail call would be unfairly prejudicial or confusing,

he does not explain why that is true.  As previously discussed, the jail call is probative of a

number of important issues.  Undoubtedly, the jail call is prejudicial because it paints defendant
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in a bad light and contains incriminating information.  See generally United States v. Sanders, 95

F.3d 449, 453 (6th Cir. 1996) (“Evidence that is prejudicial only in the sense that it paints the

defendant in a bad light is not unfairly prejudicial.”)   There is no danger, however, that the

probative value of the jail call will be substantially outweighed by the danger of unfair prejudice

as required by Rule 403.  The jail call will not invite the jury to decide the case on an improper

basis nor will it unnecessarily inflame the jury’s emotions.  It is also very difficult to understand

how the short jail call between defendant and Castleman could confuse the jury in any way. 

Accordingly, the November 4, 2010, jail call is admissible and defendant’s motion (Doc. 90)

should be denied.   

II.  Motion in limine to exclude any evidence that predates or postdates the 
time periods specified in the indictment (Doc. 95)     

Defendant makes a substantially similar argument in his motion in limine to exclude

evidence that predates Count One or postdates Count Seven.  (Doc. 95 at 1-2).  That argument

lacks merit for many of the reasons previously discussed above.  Contrary to defendant’s claim, a

fact does not become irrelevant simply because it occurred before or after the date on which a

particular charged event occurred.  Indeed, it is often the case that pieces of evidence will be

introduced even though they were generated before or after the specific date on which a charged

event occurred.  

In this case, as in most cases, it will be necessary for the United States to introduce pieces

of evidence that predate and postdate the dates identified in the specific counts.  For example,

there will be evidence that Castleman and defendant first became familiar with each other during

2003-2005 when Castleman was a participant in the Knox County Drug Court that was overseen

by defendant.  That evidence is relevant because it explains how it was that Castleman knew
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defendant, and how defendant and Castleman began associating with each other again in

approximately the Spring of 2009.  The relationship between Castleman and defendant is a

central portion of this case, and it would make little sense to prevent the United States from

presenting evidence regarding how the two of them first met and how their relationship

developed.  There is also relevant evidence that postdates Count Seven, including the November

4, 2010 jail call.  There are also other statements defendant made—some of which he made in

late 2010 and in 2011—that are relevant in showing his relationship with Castleman, his

knowledge of her criminal activities, and the steps he took in an attempt to mitigate and cover up

those criminal activities.  Those are just a few examples, but they demonstrate that evidence can

be relevant even though it predates or postdates the dates set forth in the specific charges. 

Accordingly, defendant’s motion (Doc. 95) to exclude all evidence that predates or postdates the

dates set forth in the indictment should be denied.    

III.  Motion in limine to exclude phone calls between Deena Castleman 
and Chris Gibson (Doc. 100)

This motion was unnecessary given the undersigned’s prior representation via letter to

defense counsel that the calls between Castleman and Gibson would not be played during the

direct examination of any government witness.  The United States provided the call excerpts and

accompanying transcripts in question because it is possible that, depending on how the trial

proceeds, the United States may introduce the call excerpts and accompanying transcripts at a

point other than during direct examination of a government witness.  If a circumstance arises

where the United States intends to use the call excerpts and accompanying transcripts, the United

States will notify the Court and defense counsel in advance so that the admissibility can be
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discussed outside the presence of the jury.  It would be premature for the Court to make a ruling

on this issue pretrial.  Accordingly, defendant’s motion (Doc. 100) to exclude the phone calls

between Castleman and Gibson should be denied.      

IV.  Motion in limine to exclude evidence of defendant’s conduct 
while presiding over the “Christian/Newsom”  trial (Doc. 93)

Defendant moves the Court to prevent the United States from introducing evidence about

defendant’s conduct while presiding over the trials of the four individuals who brutally murdered

Channon Christian and Chris Newsom.  Although not entirely clear from defendant’s motion, the

United States assumes defendant is seeking to exclude evidence of his demeanor and behavior

(such as acting intoxicated) while on the bench during the trials.  The United States does not

intend to introduce any such evidence.  The United States also does not intend to introduce any

evidence regarding how defendant’s criminal activities have led to retrial orders in the

Christian/Newsom trials.  Nor does the United States intend to introduce any evidence regarding

the horrific details of the Christian/Newsom murders.  

But, there will be evidence showing that defendant was presiding over those trials during

the time period in question and that they were highly publicized trials.  More specifically, several

nurses from St. Mary’s Hospital are expected to testify that while Castleman was an inpatient at

St. Mary’s in October and November 2009, the Christian/Newsom trials were televised and

closely followed by the nurses.  That evidence is important because it explains how the nurses

knew who defendant was when he would come to the hospital—during the trials—for the

purpose of visiting Castleman.  This evidence—that defendant was the judge in the

Christian/Newsom trials—is needed to explain the context of the nurses’ interactions with
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defendant during his frequent visits to Castleman at the hospital.  There is also likely to be other

testimony that refers to the fact that defendant was involved in the Christian/Newsom trials, but

the United States does not intend to introduce any evidence regarding Defendant’s conduct while

on the bench at the trials.  Accordingly, defendant’s motion (Doc. 93) should be denied.  

V.  Motions in limine to exclude “Dr. Shopping” and defendant’s 
other sexual conduct (Docs. 94, 101)

The United States has no intention of using the phrase “Dr. Shopping” during the trial nor

does it intend to introduce any evidence of defendant’s “Dr. Shopping.”  Similarly, the United

States does not intend to introduce any evidence regarding defendant’s sexual activity beyond his

sexual activity with Castleman.  Finally, the United States has no intention of introducing

testimony of defendant’s wife’s name.  However, the United States will elicit testimony that

defendant was, in fact, married during all relevant times because that fact is integral to aspects of

the case.  For example, the hospital nurses will testify that defendant told them he and his wife

mentored troubled people, like Castleman.  Also, there will be testimony about defendant’s use

of his Drug Court cell phone to communicate with Castleman because he did not want his wife to

see the suspicious number on his phone bill for his personal cell phone.  So, the fact that

defendant was married will be introduced, but the United States has no intention of mentioning
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 his wife’s name at trial nor does it have any intention of attempting to engage in conduct with

the goal of humiliating defendant’s wife.  Accordingly, defendant’s motions (Docs. 94 and 101)

should be denied.     

   

    Respectfully submitted,

William C. Killian
United States Attorney

By: s/ David P. Lewen, Jr.           
David P. Lewen, Jr.
Zachary C. Bolitho
Assistant United States Attorneys
800 Market Street, Suite 211
Knoxville, Tennessee 37902

CERTIFICATE OF SERVICE

I hereby certify that on October 5, 2012, the foregoing Response was filed electronically. 
Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt. 

s/David P. Lewen, Jr.        
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

UNITED STATES OF AMERICA, )
)

Plaintiff, ) 3:12-CR-60
)

v. ) JUDGE GREER 
)

RICHARD BAUMGARTNER, a/k/a )
“JB,” a/k/a “Judge B,” )

)
Defendant. )

______________________________________________________________________________

Response of the United States to Defendant’s Motion for Individual Voir Dire (R. 83)
______________________________________________________________________________

The United States respectfully submits this response to Defendant’s Motion for Individual

Voir Dire (R. 83).  As explained below, it is the position of the United States that the Court

should engage in a two-step voir dire process that would ensure the selection of an impartial jury

while at the same time serving the interest of judicial economy.    

A defendant has a Sixth Amendment right to an impartial jury.  There are no formulas or

hard-and-fast rules, however, regarding how a trial court ensures satisfaction of that right. 

United States v. Guzman, 450 F.3d 627, 629 (6th Cir. 2006).  Rather, the “task of empaneling an

impartial jury is left to the sound discretion of the district court.”  Id.  As such, the district court

has “wide discretion . . . in conducting voir dire in the area of pretrial publicity and in other areas

of inquiry that might tend to show juror bias.”  Mu’Min v. Virginia, 500 U.S. 415, 427 (1991). 

The Sixth Circuit has held that trial courts may select an impartial jury in a high profile case

without engaging in individual voir dire of all venire members.  Deel v. Jago, 967 F.2d 1079,
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1086-88 (6th Cir. 1992) (finding no error in trial court’s decision not to conduct individual voir

dire in high profile murder case).  Put another way, “areas of potential juror prejudice must be

covered in the course of examination of potential jurors, but the Supreme Court has not specified

the particulars by which this should be done.”  United States v. Boyd, 2008 WL 927765, at *1

(E.D. Tenn. Apr. 4, 2008) (Varlan, J.) (internal quotations omitted).  

It bears mentioning that jurors “need not enter the box with empty heads in order to

determine the facts impartially.  It is sufficient if the jurors can lay aside their impressions or

opinions and render a verdict based on the evidence presented in court.”  Skilling v. United

States, 130 S. Ct. 2896, 2925 (2010) (internal quotations omitted).  That principle reflects the

reality that “every case of public interest is almost, as a matter of necessity, brought to the

attention of all the intelligent people in the vicinity, and scarcely any one can be found among

those best fitted for jurors who has not read or heard of it, and who has not some impression or

some opinion in respect to its merits.”  Id. at 2915 (quoting Reynolds v. United States, 98 U.S.

145, 155-56 (1879)).  

Looking to the current case, Defendant’s criminal activities have been well publicized in

the Knoxville area.  Therefore, it is likely that many venire members will walk into the

courtroom with some level of knowledge about this case.  Due to that fact, the United States

recognizes that the Court will have to modify the standard voir dire process.  But, the United

States does not believe the Court needs to conduct individual voir dire of the entire venire.  It is

the United States’s position that the Court should engage in a two-step voir dire process like that

employed by Judge Varlan in the Boyd case. 

In Boyd, the defendant moved for individual voir dire due to extensive pretrial publicity. 

Boyd, 2008 WL 927765, at *1.  Instead of ordering individual voir dire of the entire venire, the
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Court decided to begin voir dire by questioning the entire venire regarding preliminary matters. 

Id.  The Court further stated that it would conduct individual voir dire “to the extent that a

potential juror’s response to the Court’s preliminary inquiries indicates that further individual

voir dire as to that potential juror is necessary.”  Id.  As the Boyd Court noted, “individualized

voir dire may [] not be necessary as to all potential jurors.”  Id.   

The United States believes that an approach similar to the one used in Boyd would be the

most effective way to select an impartial jury without unnecessarily wasting precious judicial

resources.  After all, the preliminary questioning (i.e., questions that do not relate to a

prospective juror’s familiarity with the case) will weed out those who cannot serve for a variety

of reasons (e.g., health issues, family circumstances, non-refundable travel, etc.).  And, it will

also allow for information to be gathered (and possible cause challenges to be lodged) regarding

issues unrelated to familiarity with the case (e.g., relationship with the attorneys, prior

convictions, anti-government bias, employment in law enforcement, inability to judge others due

to strongly held beliefs, etc.).  Past experience teaches that numerous venire members will be

excused based on their answers to questions that are unrelated to their familiarity with the case. 

There is no reason why questions about topics other than familiarity with the case cannot be

asked of the entire venire. 

It would be the United States’s suggestion that after the non-familiarity with the case type

questions have been asked of the entire venire—and any necessary challenges for cause have

been made—the Court could address the entire venire regarding familiarity with the case and

pretrial publicity.  If, as anticipated, a significant number of venire members indicate a strong

familiarity with the case, the Court could move into individual voir dire.  In the interest of

efficiency, the United States would suggest that the Court ask the bulk of any individual voir dire
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questions.  And, the United States would further suggest that individual voir dire be limited

entirely to the issue of familiarity with the case/exposure to pretrial publicity.   1

  
Respectfully submitted, 

WILLIAM C. KILLIAN
United States Attorney

By: s/ Zachary C. Bolitho                     
David P. Lewen, Jr. 
Zachary C. Bolitho 
Assistant United States Attorney
800 Market St., Suite 211
Knoxville, Tennessee 37902
(865) 545-4167

According to Sixth Circuit precedent, any individual voir dire should be conducted in1

public so as to provide members of the community and press with access to the proceedings,
unless the Court makes specific findings regarding an extraordinary need to conduct the
proceedings in camera.  See In re Memphis Publ. Co., 887 F.2d 646, 647-48 (6th Cir. 1989)
(finding that the district court erred by conducting individual voir dire using a white noise
machine that prevented members of the public and press from hearing the proceedings); see also
ABC, Inc. v. Martha Stewart, 360 F.3d 90, 94, 100-02 (2d Cir. 2004) (finding that the district
court erred in the Martha Stewart prosecution by conducting individual voir dire in the judge’s
private robing room).  
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Certificate of Service

I certify that on October 5, 2012, the foregoing response was filed electronically.  Notice

of this filing will be sent by operation of the Court’s electronic filing system to all parties

indicated on the electronic filing receipt. 

s/ Zachary C. Bolitho                     
Zachary C. Bolitho 
Assistant United States Attorney
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