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 UNITED STATES DISTRICT COURT 
 FOR THE EASTERN DISTRICT OF NORTH CAROLINA 
 WESTERN DIVISION 
 

No. 5:08-CR-155-F 
No. 5:12-CV-230-F 

      
   
KIMBERLY DENISE HARRIS,  ) 
   Petitioner ) 
      )  MEMORANDUM IN SUPPORT OF  
      )  UNITED STATES’ MOTION TO  

v.        ) DISMISS PETITIONER’S 
     ) MOTION TO VACATE 

      )  CONVICTION AND SENTENCE 
UNITED STATES OF AMERICA, )   
   Respondent. ) 
 

 The United States of America, by and through the United 

States Attorney for the Eastern District of North Carolina, 

hereby files this memorandum in support of its motion to dismiss 

petitioner’s 28 U.S.C. § 2255 petition.  For the reasons set 

forth below, the Court should grant the Government’s motion to 

dismiss. 

PROCEDURAL BACKGROUND 

 On May 28, 2008, the petitioner was charged in a single 

count indictment with being a felon in possession of a firearm, 

in violation of 18 U.S.C. §§ 922(g)(1) and 924.  [D.E. 1].  On 

July 6, 2009, the petitioner pled guilty to the single count 

indictment.  [D.E. 42].  On October 6, 2009, the petitioner was 

sentenced to a term of imprisonment of 100 months’ imprisonment 

Case 5:08-cr-00155-F   Document 55   Filed 05/11/12   Page 1 of 8



 

2 
 

and to three years’ of supervised release.  [D.E. 44].  The 

petitioner did not appeal her conviction or sentence.   

 On April 27, 2012, the petitioner filed a Motion to Vacate 

Conviction and Sentence under 28 U.S.C. § 2255.  [D.E. 51].  

Citing United States v. Simmons, 649 F.3d 237 (4th Cir. 2011) 

(en banc), petitioner argues that she is no longer a felon for 

purposes of Title 18, United States Code, Section 922(g)(1).  

[D.E. 51 at p. 5].   

The Government now files this motion to dismiss because the 

petitioner’s motion to vacate is untimely.  

I. PETITIONER’S MOTION TO VACATE SHOULD BE DISMISSED AS 
UNTIMELY PURSUANT TO 28 U.S.C. § 2255(f) BECAUSE IT 
WAS NOT FILED WITHIN ONE YAR OF THE SUPREME COURT’S 
DECISION IN CARACHURI-ROSENDO.  
 
Section 2255 of Title 28, United States Code, 

establishes a one-year statute of limitations for the 

filing of a motion to vacate, set aside or correct a 

sentence.  28 U.S.C. § 2255(f).  The statute provides, in 

relevant part, that the one-year limitations period runs 

from “the date on which the right asserted was initially 

recognized by the Supreme Court, if that right has been 

newly recognized by the Supreme Court and made 

retroactively applicable to cases on collateral review.”  

28 U.S.C. § 225(f)(3) (emphasis added).   
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Although petitioner asserts that her claim for relief 

rests upon Simmons, Simmons relied upon the Supreme Court’s 

decision in Carachuri-Rosendo v. Holder, 130 S.Ct. 2577 

(2010).  Both § 2255(f)(3) and Supreme Court precedent make 

clear that the triggering date under §2255(f)(3) is the 

date of the Supreme Court’s decision.  28 U.S.C. § 

22545(f)(3); Dodd v. United States, 545 U.S. 353, 358 

(2005)(the Court “decides a case recognizing a new right, a 

federal prisoner seeking to assert that right will have one 

year from [the] Court’s decision within which to file his § 

2255 motion.”). 

In this case, the triggering date is June 14, 2010, 

when the Supreme Court issued its decision in Carachuri-

Rosendo, on which the Fourth Circuit relied in Simmons.  

Petitioner did not file the instant § 2255 motion until 

April 27, 2012, well over a year after the Carachuri-

Rosendo decision was issued.  Her motion is therefore 

untimely. 

II. PETITIONERS § 2255 MOTION IS ALSO UNTIMELY 
BECAUSE THE SUPERME COURT’S DECISION IN 
CARACHURI-ROSENDO DID NOT ANNOUNCE A NEW RULE 
THAT IS RETROACTIVE TO CASES ON COLLATERAL 
REVIEW. 
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In addition to filing the motion within one year of the 

decision recognizing the new right, the second clause of § 

2255(f)(3) requires that the right have been “made retroactively 

applicable to cases on collateral review.”  28 U.S.C. § 

2255(f)(3).  Thus, even if petitioner’s motion had been timely 

filed within one year of the Carachuri-Rosendo decision, she 

must demonstrate that any new right created therein by the 

Supreme Court applies retroactively on collateral review.  

Petitioner cannot meet this burden. 

 It is well established, “[w]hen the Supreme Court 

issues new rulings in criminal cases, substantive rules 

generally apply retroactively, while procedural rules do not.”  

United States v. Halstead, 634 F.3d 270, 274 (4th Cir. 2011).  

New substantive rules include “decisions that narrow the scope 

of a criminal statute,” id., by holding that the statute “does 

not reach certain conduct.”  Bousley v. United States, 523 U.S. 

614, 620.  See also Schriro v. Summerlin, 542 U.S. 348, 352 

(2004) (“A rule is substantive rather than procedural if it 

alters the range of conduct or the class of persons that the law 

punishes.”).  New procedural rules generally do not apply 

retroactively, because “[t]hey do not produce a class of persons 

convicted of conduct the law does not make criminal, but merely 
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raise the possibility that someone convicted with use of the 

invalidated procedure might have been acquitted otherwise.” Id. 

at 352; see also Teague v. Lane, 489 U.S. 288, 310 (1989). 

Carachuri-Rosendo did not announce a new substantive rule 

of criminal law that could be applied retroactively.  Indeed, 

Carachuri-Rosendo was not even a criminal case, but instead 

involved a civil petition by an alien seeking review of an order 

by the Board of Immigration Appeals.  The issue was whether the 

alien’s two prior convictions for misdemeanor, simple-possession 

drug offenses disqualified him from consideration for 

discretionary cancellation of removal from the United States on 

the basis that he had been convicted of an “aggravated felony” 

within the meaning of the Immigration and Naturalization Act, 8 

U.S.C. § 1229b(a).  The Supreme Court held that the mere 

possibility that the alien could have been charged as a 

recidivist felon under federal law “is insufficient to satisfy 

the statutory command that a noncitizen be ‘convicted of a[n] 

aggravated felony’ before he loses the opportunity to seek 

cancellation of removal.”  130 S. Ct. at 2589 (quoting 8 U.S.C. 

§ 1229b(a)(3)). 

While the Court considered several federal criminal 

statutes in reaching this holding, it did not narrow the scope 
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of any federal criminal offense such that a class of defendants 

stood convicted of something that was no longer a crime.  

Carachuri-Rosendo therefore did not announce a new substantive 

rule that applies retroactively to cases on collateral review.  

Accordingly, even if petitioner had filed his § 2255 motion 

within one year of Carachuri-Rosendo, the motion would still be 

untimely under § 2255(f)(3).1 

  

 

 

 

 

 

 

 

 

 

                                                 
1 The question of whether Carachuri-Rosendo announced a new 

substantive rule retroactive to cases on collateral review will 
be addressed by the Fourth Circuit in a pending case, United 
States v. Powell, No. 11-6152.  There is no need for the Court 
to await the outcome of Powell, however, because unlike the 
defendant in that case, petitioner did not file her § 2255 
motion within one year of Carachuri-Rosendo.  Thus, even if the 
Fourth Circuit holds that Carchuri-Rosendo applies 
retroactively, petitioner’s motion here would still be untimely.   
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CONCLUSION 

 For the foregoing reasons, petitioner’s motion should be 

dismissed.   

 Respectfully submitted this 11th day of May, 2012. 

      THOMAS G. WALKER 
      United States Attorney 
       
 
 
      /s/ Felice McConnell Corpening 
      FELICE McCONNELL CORPENING 
      Assistant United States Attorney 
      Criminal Division 
      310 New Bern Avenue 
      Suite 800 
      Raleigh, NC  27601 
      Telephone:  (919) 856-4582 
      Facsimile:  (919) 856-4487 
      Email:  felice.corpening@usdoj.gov  
      NC Bar No. 21199 
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 CERTIFICATE OF SERVICE 
 
 I certify that I have on this 11th day of May, 2012, served 

a copy of the foregoing Response upon counsel for the petitioner 

by electronic filing to: 

    Mr. William D. Delahoyde 
    Attorney at Law 
    6300 Creedmoor Road 
    Suite 170 
    Raleigh, North Carolina  27612 
    Attorney for petitioner 
 
 
 
      /s/ Felice McConnell Corpening 
      FELICE McCONNELL CORPENING 
      Assistant United States Attorney 
      Criminal Division 
      310 New Bern Avenue 
      Suite 800 
      Raleigh, NC  27601 
      Telephone:  (919) 856-4582 
      Facsimile:  (919) 856-4487 
      Email:  felice.corpening@usdoj.gov  
      NC Bar No. 21199 
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