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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
NO. 5:08-CR-155-1F   

 

UNITED STATES OF AMERICA  )  
                                                                        )          
     Plaintiff    ) 
       )          SENTENCING MEMORANDUM 
          v.    ) IN SUPPORT OF MOTION FOR 
      ) VARIANCE AND A DOWNWARD 
KIMBERLY DENISE HARRIS  )  DEPARTURE 
      ) 
     Defendant    ) 
 
      

COMES NOW DEFENDANT Kimberly Denise Harris, by and through her appointed 

counsel, William D. Delahoyde, and hereby submits this Sentencing Memorandum in order to 

assist the Court in fashioning an appropriate sentence in this case, and in support of this purpose 

says: 

Petition 

The defendant, through counsel, respectfully submits that this case is an appropriate one 

for a downward departure and variance from the advisory guideline range because of the duress 

on the defendant in accepting responsibility for two (2) handguns and for the overstated and 

disproportionate computation her criminal history category.  In summary, counsel and defendant 

submit that under the facts of this case the defendant should not be punished by assessing a four-

level increase for possessing a firearm with an altered or obliterated serial number.  Further, that 

she should fairly be considered to have a Criminal History Category of IV rather than V.  

Finally, that she should be given credit for seven (7) months incarceration on these changes 

which apparently was served while in state custody.  In light of the foregoing, counsel and the 

defendant would ask the Court to make a downward departure and variance, sentencing the 

defendant to a period of incarceration in the range of 30 to 39 months.  The defendant and 
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counsel submit that such a sentence is warranted given all of the facts and circumstances of this 

case.   

Pursuant to Title 18, United States Code, Sec. 3553, the defendant further submits that 

such a sentence is consistent with the purposes of sentencing, properly based on the actual nature 

of her offense and the actual details of her criminal history.  Defendant also submits that the 

petitioned-for sentence is appropriate and consistent with the ends of justice and will suitably 

punish the defendant for her criminal conduct in this case.  Finally, the defendant submits that 

such a sentence would be appropriately punitive, deterrent, and equitable in achieving the 

legitimate purposes of sentencing. 

Fashioning an Appropriate Sentence 

1. Counsel for the defendant, William D. Delahoyde (“counsel”), has known the defendant 

since the time of his appointment to represent her on January 8, 2009.  Over the course of this 

representation, counsel has spent considerable time with the defendant and has learned her 

background, life experiences, and the circumstances leading up to and following the instant 

offense.   

2. As set forth herein, the defendant has consistently accepted responsibility for her conduct; 

actually, she has accepted responsibility for more than her conduct.  Understood in context, 

counsel submits that this case is therefore suitable for a variance and downward departure.   

3. The Offense Conduct—The defendant, Ms. Kimberly Harris (“defendant” or “Harris”), is 

facing these charges and a serious sentence because of an abusive and destructive 

relationship with one James Bernard Bennett.  The defendant’s criminal conduct in the 

instant offense involves possession of two guns.  She was driving a car that was pulled over 

for a minor driving infraction as she brought Mr. James Bernard Bennett back to his halfway 

house in Raleigh, North Carolina. 
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4. There were two guns in the car at the time of the stop.  Kimberly Harris purportedly gave 

agents permission to search her car where they found both guns.   

Downward Departure on the Grounds of Duress 

5. Mr. Bennett, at the time of arrest, prevailed on Harris to claim possession of both guns; 

Harris complied, although she did so under duress.  She knew Mr. Bennett, a member of the 

Hoover Crips Street Gang, could and would punish Harris and/or her family if she did not 

take the charge for him.  Harris took responsibility for possessing both guns, although she did 

so under duress and out of fear for herself and consequences that might follow if she denied 

ownership of the guns.  (Bennett was prosecuted for escape from the halfway house and was 

sentenced to 17 months incarceration, a sentence which he completed in July 2009.)   

6. Section 5K2.12 of the Sentencing Guidelines provides for a Downward Departure on the 

grounds of Coercion or Duress.  The Guidelines read, “if the defendant committed the 

offense because of serious … duress, under circumstances not amounting to a complete 

defense, the court may depart downward. … Ordinarily coercion will be sufficiently serious 

to warrant departure only when it involves a threat of physical injury ….”   

7. In the instant case, the person who was in the car with Ms. Harris at the time of their arrest, 

Mr. James Bernard Bennett (aka, “Inky”), was in fact the person against whom the 

information from the Confidential Informant (“CI”) was originally supplied.  Bennett had 

been recently released to a halfway house after serving a federal sentence.  While at the 

halfway house, he had acquired a .45 caliber handgun from which the serial number had been 

obliterated.  

8. Harris has known Bennett since childhood.  She now regrets her relationship with him and 

understands that Bennett used her, getting her help to obtain necessities when released to the 

halfway house and then using her to take the blame for .45 caliber handgun. 
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9. On the day of the arrest, Harris had attempted to get Bennett to leave the guns at Bennett’s 

grandmother’s house, but he refused.  As a result of this refusal the guns were in the car 

when Harris and Bennett were stopped. 

10. When they were taken to the Wake County Jail, Bennett cajoled and entreated Harris to take 

responsibility for both weapons.  Bennett, who is 26, used Harris, who had just turned 29, to 

take the charge for him. 

11. Harris was afraid of Bennett and continues to fear Bennett, his gang affiliation, and his 

ability to retaliate against Harris and her family if she does not go along with taking 

responsibility for his handgun.  Harris acknowledges that Bennett is affiliated with a gang 

and that her association with him cost her dearly in this instance.  Harris took responsibility 

for the second gun even though it was not her gun, doing so because of the threat of coercion 

and physical harm if she failed to do so. 

In light of the foregoing, counsel and the defendant submit that the Court should downwardly 

depart from the advisory sentencing guideline range in this case. 

Overstatement of the Defendant’s Criminal History  

12. Counsel submits that the defendant’s criminal history is overstated and has a disproportionate 

impact on the determination of her sentencing guideline range. 

13. Increase in Criminal History for Commission of Offense while on Misdemeanor 

Probation—At Paragraph 18 of the PSR, two additional criminal history points are added to 

the defendant’s criminal history computation on the grounds that she was “on probation” at 

the time of the instant offense.  We submit that these criminal history points should be 

deducted from the defendant’s criminal history computation.   

a. The cases that caused the increase in criminal history date back to May of 2006 when she 

was placed on 12 months supervised probation because of a misdemeanor simple assault 
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case.  The original case involved a woman who had come to the defendant’s home and 

engaged her in a fight over a male acquaintance.  The female, as part of her retaliation 

against the defendant over this issue, later swore out a complaint against Ms. Harris for 

the assault that she had precipitated.  The female also alleged that Ms. Harris had slashed 

her tires; conduct that Ms. Harris denied. 

b. Ms. Harris pled guilty to charges in May of 2006 and was placed on twelve (12) months 

probation.  Ms. Harris took and completed Anger Management Classes as part of her 

probation.  However, because of her apparent neglect to finish paying off the restitution 

amount, her case was continued on probation.   

c. Counsel submits that adding 2 points to her criminal history for failure to pay this 

restitution has an unfair and disproportionate impact on her criminal history computation.  

The original offense added one criminal history point to her computation; the outstanding 

restitution extended her probation and added two (2) additional points to the computation.  

(PSR at para. 18)  

d. The elimination of even one of these criminal history points would give the defendant a 

total of nine (9) criminal history points and a corresponding Criminal History Category of 

IV.  Given the fact that the original charge was a simple misdemeanor it would be fair to 

consider only one of these points in fashioning an appropriate sentence. 

14. Increase in Base Offense Level for Sustaining at Least Two Felony Convictions for 

Controlled Substance Offenses—The defendant’s base offense level has been increased by 

four (4) offense levels because she sustained two prior felony convictions for controlled 

substance offenses prior to commission of the instant offense.  These prior offenses, which 

are found in paragraphs 9 and 10 of the PSR, involved prosecution for two incidents which 

occurred within fifty (50) days of each other when the defendant was twenty-two years old.  
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Now, under the guidelines, the defendant is made to pay severely for this period of criminal 

conduct.   

15. Given the fact that these offenses occurred in such close proximity of time and the fact that 

the sentences in these cases were imposed on the same day, counsel and defendant would ask 

the Court to consider these instances as one period of criminal conduct and not impose the 

four (4) level increase for two prior felony drug convictions.  

16. Seven Months of Incarceration for which the Defendant has Received No Apparent 

Credit—The defendant has been incarcerated since January 31, 2008, the date of the instant 

offense.  For the period from January 31, 2008, through August 8, 2008, she was held on 

state charges for being a felon in possession, a period of over seven (7) months.  Then, on 

August 8, 2008, she pled guilty to a felony marijuana charge that had been pending against 

her since March 23, 2007.  Her sentence on the marijuana charge was 6-8 months; she 

completed that sentence on February 27, 2009, when she was released to federal authorities. 

17. It does not appear from the record that she received any credit toward a state sentence for the 

time she was held on the state charges of felon in possession.  Counsel and the defendant 

would ask the Court in its computation of an appropriate sentence to give the defendant 

credit for the seven months of state time she has constructively already done on these 

charges.   

Summary 

18. Should the Court see fit to favorably consider the submissions and proposals of counsel in 

this Sentencing Memorandum, it would seem fair and just to sentence the defendant to a 

period of incarceration on these charges of 37 to 46 months.  Given the fact that the 

defendant has apparently served seven (7) months incarceration on these charges for which 

she has not received credit, it would be reasonable to sentence the defendant to a period of 
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incarceration of something between 30 and 39 months.  Counsel arrives at this proposal by 

making the following modifications to the guideline computation in the PSR: 

19. Base Offense Level:      20 instead of 24 

a. Specific Offense Characteristics:  0 instead of 4 

b. Acceptance of Responsibility:  -3 

c. Total Offense Level    17 

d. Applicable Criminal History Category IV instead of V 

Prayer 

20. As the defendant comes before the Court for sentencing, she has already been incarcerated on 

these and unrelated charges for a period of twenty (20) months.  This has been a time of soul-

searching for Ms. Harris.  During this time she has been informed that her mom, whom she 

loves dearly, has contracted and fought a valiant battle against colon cancer, which appears to 

be in remission.  Ms. Harris’ mom and her aunt expect to be in the courtroom for the 

sentencing of Ms. Harris and to show their support. 

21. Counsel would advise the Court that the defendant wishes to address the Court at sentencing.  

The defendant has written out and prepared her remarks.  Counsel has urged her to speak 

slowly in the courtroom and resist her natural habit of speaking quickly.  Counsel expects 

that Ms. Harris’ comments will take approximately 3 to 4 minutes.  Counsel has heard these 

remarks and can advise that they are consistent with the manner and habits that counsel has 

observed in the defendant over the approximate nine (9) months comprising the scope of this 

representation. 

22. The defendant, in conclusion, would ask the court for understanding and mercy.   

23. For the reasons set forth herein, counsel and the defendant submit that a sentence of 

something less than 37 to 46 months would be appropriate when considering in context the 
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facts and circumstances of the defendant’s background, the circumstances of the instant 

offense, the need for punishment, deterrence, and the opportunity to afford the defendant 

opportunities for training and other rehabilitative resources. 

Respectfully submitted this the 1st day of October, 2009. 

      __/s/__ William D. Delahoyde___ 
      William D. Delahoyde, PLLC  

       Attorney at Law, Bar #33307 
       6300-170 Creedmoor Road 
       Box 319 
       Raleigh, NC   27612 
       Phone:  919.755.9779 
       Fax:  919.755.1881 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing Memorandum on 
Sentencing was served on the parties in this action by electronic filing by use of the ECF system 
in the Eastern District of North Carolina directed to the Assistant US Attorney as follows: 

 Ms. Felice McConnell Corpening 
 Assistant United States Attorney 
 Criminal Division 
 310 New Bern Avenue 
 Suite 800 
 Raleigh, NC   27601-1461 
  
 This the 1st day of October 2009.  

 
 
       ___/s/___William D. Delahoyde___ 

      William D. Delahoyde 
      6300-170 Creedmoor Road,  Box 319 
      Raleigh, NC   27612 
      Phone:  (919) 755-9779 
      Fax:  (919) 755-1881 
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