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QUESTIONS PRESENTED 

 

I. Whether the Tennessee Supreme Court contravened the Due Process 

Clause’s guarantee of a fair trial in front of an unbiased judge and misapplied 

the federal constitutional standard governing structural error when it 

concluded that a defendant, against whom the State sought the death 

penalty, and who proved that the presiding judge was abusing narcotics, 

engaged in other unethical and criminal conduct, and harbored a motive to 

favor the State in order to avoid detection, was not entitled to a new trial 

unless he could also prove prejudice and a specific effect on his trial. 

 

II.  Whether the Tennessee Supreme Court erred when it found that there was 

“no showing or indication in the record that the trial judge’s misconduct 

affected the trial proceedings” when—at minimum—the record shows that 

the integrity of the judicial process was compromised by the presiding judge’s 

drug use, unethical and criminal conduct, and his motive to favor the State to 

avoid detection.  
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PARTIES TO THE PROCEEDING 

1. Petitioner is George G. Thomas, defendant-appellee below. 

2. Two of Mr. Thomas’s three co-defendants were a party to the 

proceedings before the Tennessee Supreme Court that forms the basis for this 

petition. Their names are LeMaricus Davidson and Letalvis Cobbins. 

3. Respondent is the State of Tennessee, appellant below. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner George G. Thomas respectfully requests a writ of certiorari to 

review an order of the Tennessee Supreme Court reversing the grant of a new trial 

to Mr. Thomas, a defendant prosecuted for capital murder. A new trial was granted 

because the trial judge’s corruption, official misconduct, and drug addiction were 

found to have undermined the system’s integrity. Trial before a biased, incompetent 

judge is a structural defect, contrary to the Tennessee high court’s decision below.  

Although no particularized prejudice need be shown when there is structural 

error, there is a clear connection between the misconduct and the proceedings in 

Mr. Thomas’s case. The former judge’s misconduct and corrupt activities, when 

compared against the proceedings and rulings in Mr. Thomas’s case, creates a 

strong inference that the judge was heavily abusing drugs and was biased toward 

the prosecution in an attempt to avoid inquiry into his own misconduct and 

corruption. The Tennessee Supreme Court’s order is inconsistent with the Seventh 

Circuit’s en banc evaluation of a similar claim, following remand in Bracy v. 

Gramley, 520 U.S. 899 (1997), necessitating this Court’s review. S. Ct. R. 10(b), (c). 

ORDER BELOW 

The order of the Tennessee Supreme Court entered in this case is unreported. 

It is reproduced in the appendix at App. 1. 

JURISDICTION 

The Tennessee Supreme Court issued its order on May 24, 2012. (App. 1). 

This Court’s jurisdiction is invoked under 28 U.S.C. § 1257(a). 
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CONSTITUTIONAL PROVISIONS INVOLVED 

 The Fifth Amendment provides, in pertinent part, “No person shall . . . be 

deprived of life, liberty, or property, without due process of law . . . .” U.S. CONST. 

amend. V. The Fourteenth Amendment provides, in pertinent part, “No State shall 

make or enforce any law which shall abridge the privileges or immunities of citizens 

of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.” U.S. CONST. amend. XIV. 

STATEMENT OF THE CASE 

The Tennessee Supreme Court’s decision to let Mr. Thomas’s convictions and 

life sentences stand will have a corrosive effect on public confidence in America’s 

courts, because our system of justice should not allow a corrupt judge to strip away 

a person’s liberty. Whether Mr. Thomas’s trial had integrity is a question that 

cannot be separated from the fact that the presiding judge did not.  It is an old, 

implicit standard. 

He who the sword of heaven will bear / Should be as holy as severe; 

Pattern in himself to know, / Grace to stand, and virtue go; 

More nor less to others paying / Than by self-offences weighing. 

Shame to him whose cruel striking / Kills for faults of his own liking! 

 

William Shakespeare, MEASURE FOR MEASURE act 3, sc. 2.  

A trial without a competent and impartial judge is not “fundamentally fair” 

and “cannot reliably serve . . . as a vehicle for determination of guilt or innocence.” 

Rose v. Clark, 478 U.S. 570, 577–578 (1986). See also THE FEDERALIST No. 78 

(Hamilton) (describing judiciary as “citadel of the public justice and the public 
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security” and “guardians of the Constitution”). Trial before a corrupt and 

incompetent judge is a structural defect affecting the framework within which the 

trial proceeds, not a mere “trial error.” See Arizona v. Fulminante, 499 U.S. 279, 

309-10 (1991) (“The entire conduct of the trial from beginning to end is obviously 

affected . . . by the presence on the bench of a judge who is not impartial.”).  

A defendant on trial for his life does not seek an “error-free, perfect trial,” 

United States v. Hasting, 461 U.S. 499, 508 (1983), when he seeks trial before an 

impartial and mentally competent judge. Jordan v. Massachusetts, 225 U.S. 167, 

176 (1912). And a trial infected from beginning to end by the presiding judge’s 

presumptive bias and drug use cannot be dissected for specific incidences of 

prejudice, as the Tennessee Supreme required. See Rochin v. California, 342 U.S. 

165, 169 (1952) (“Regard for the requirements of the Due Process Clause 

‘inescapably imposes upon this Court an exercise of judgment upon the whole course 

of the proceedings . . . .’”). 

Whether Mr. Thomas’s capital trial, as described below, was affected by the 

criminal and unethical behavior of a presiding judge who was under the influence of 

serious narcotics and had a motive to favor the prosecution, neither Petitioner nor 

this Court can have faith that Petitioner’s constitutional entitlement to a competent 

and non-biased judge was unaffected. A reasonable observer informed of the 

surrounding facts and circumstances would note the absurdity in allowing a person 

committing crimes and taking drugs to pass judgment on another.  
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Judge Baumgartner’s misconduct strikes at fundamental values of our 

society and there is no question that it undermined the structural integrity of the 

criminal tribunal itself. Vasquez v. Hillery, 474 U.S. 254 (1986). Because direct 

evidence of bias or incompetency is generally unavailable without a confession, 

evidence of correlation is often the strongest causal connection between a corrupt 

judge and tainted proceedings. The correlation between the significant pre-trial 

rulings in the State’s favor and the judge’s misconduct rebuts the presumption that 

the proceedings were fair and the judge was neutral.  

I. Procedural History 

On January 27, 2011, Judge Richard Baumgartner, who presided over the 

capital trial of Mr. Thomas in 2009, resigned from the bench. Shortly thereafter, 

Judge Baumgartner pleaded guilty to felony official misconduct.1 At the time, Judge 

Baumgartner had not yet ruled on Mr. Thomas’s Motion for New Trial filed a year 

earlier on January 11, 2010, nor had the judge made a ruling as the thirteenth juror 

regarding the weight of the evidence in Mr. Thomas’s case pursuant to Tenn. R. 

Crim. P. 33(d). The Honorable John Kerry Blackwood succeeded Judge 

Baumgartner in presiding over the post-trial proceedings in Mr. Thomas’s case and 

those of his three co-defendants. 

                                                 
1 The state indictment charged a violation of Tenn. Code Ann. § 39-16-

402(a)(2) and alleged the judge failed to revoke the probation of a convicted felon 

who was in the judge’s court, though the felon unlawfully possessed and delivered 

controlled substances to the judge. State v. Baumgartner, No. 96703 (Knox County 

Crim. Ct.). In May 2012, a federal indictment charged the former judge with seven 

counts of misprision of a felony for having concealed his and others’ unlawful drug 

activities and made material misrepresentations to other officials. United States v. 

Baumgartner, No. 3:12-cr-00060 (E.D. Tenn.).  
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On June 9, 2011, a hearing was held on a motion for new trial filed by Mr. 

Thomas’s co-defendant, Letalvis Cobbins. Mr. Cobbins had filed an amendment to 

his motion for new trial in which he generically asserted structural error based on 

the judge’s conviction for official misconduct; during the hearing, the successor 

judge ruled that all defense counsel would be given access to the investigative file 

on Judge Baumgartner compiled by the Tennessee Bureau of Investigation (“TBI 

File”) so that the issue of structural error could be fully raised, if so warranted.   

On September 21, 2011, Mr. Thomas timely filed an amendment to his 

Motion for New Trial, based on the newly provided materials. See Thomas-DM-90. 

The amended motion argued that structural constitutional error affected the pre-

trial, trial, and sentencing proceedings in Mr. Thomas’s case and that the error was 

caused by the trial judge’s corruption, official misconduct, appearance of bias, and 

drug addiction. At the hearing on the motion, the 1,200-page TBI File was 

introduced by stipulation. The stipulation provided that “statements made by 

various persons interviewed by Tennessee Bureau of Investigation (‘TBI”) agents 

are facts deemed true (in other words, not merely stipulation as to what these 

witnesses would say if called to testify). The State reserved objection to some 

portions of the statements as to relevancy and hearsay.” (App. 18).  

On December 1, 2011, Judge Blackwood granted new trials for Mr. Thomas 

and his three co-defendants on two grounds. First, he determined that, because of 

credibility issues surrounding the proof at trial, he was unable to serve as the 

“thirteenth juror” for purposes of the Tennessee standard governing trial courts’ 
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rulings on motions for new trials. See Tenn. R. Crim. P. 25(b). Second, the successor 

judge granted new trials based on structural error, having concluded that the 

flagrant and illegal conduct of the original trial judge during these capital murder 

trials deprived them of a fair trial in front of a fair tribunal.  The order stated:  

The trial court’s presiding over these cases while committing numerous 

egregious actions which violated both criminal law and the Code of 

Judicial Conduct, and while under the influence of narcotic drugs, 

denied the defendants their rights to a fair trial. Such actions 

constitute structural error, rendering the trials fundamentally unfair 

and mandating new trials for all four defendants[.] 

 

(App. 24). The State requested permission to appeal the order, which was denied. 

The State thereafter sought extraordinary appeal to the Tennessee Court of 

Criminal Appeals, but that court also denied review.2 State v. Cobbins, No. E2012-

00448-CCA-R10-DD (Tenn. Crim. App. Apr. 13, 2012), (App. 10).  

The State then sought review in the Tennessee Supreme Court. After its 

initial request for a response to the State’s application, the court decided to suspend 

its rules and issue an order without further briefing or argument. State v. Cobbins, 

No E2012-00448-SC-R10-DD (Tenn. May 24, 2012); (App. 1). The court vacated the 

orders granting the defendants new trials. With respect to the structural error 

ruling, the court discussed the presiding judge’s appearance of impropriety only in 

the context of the Judicial Code of Conduct and “decline[d] to hold that a trial 

judge’s out-of-court misconduct, by itself, constitutes structural error unless there is 

                                                 
2 The Tennessee Supreme Court ruled prior to full briefing, but the record 

filed with the Court of Criminal Appeals was incorporated by reference in each 

party’s initial filing and consisted of one sealed and five unsealed volumes. 

Citations to the record will be to the TBI File as (TBI File pg. #, Description) or to 

the trial transcript volume (Vol.#, pg. #, ln #), for ease of reference.  
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proof that the misconduct affected the trial proceedings.” Id.; (App. 8). The court 

only discussed the successor judge’s comments about Mr. Cobbins’s trial transcript 

and did so briefly. The Order did not discuss the record in Mr. Thomas’s case at all. 

We are aware of no authority holding that a trial judge’s misconduct 

outside the courtroom constitutes structural error when there is no 

showing or indication in the record that the trial judge’s misconduct 

affected the trial proceedings. “Structural constitutional errors are 

errors that compromise the integrity of the judicial process itself.” . . . 

The original trial judge’s conduct outside the courtroom amounted to a 

clear and palpable violation of Tenn. Sup. Ct. R. 10, Canon 2A, and 

this order should not be construed as condoning or excusing the 

original trial judge’s conduct which has called into question the 

integrity of Tennessee’s judiciary. However, at its core, Due Process 

requires a “’fair trial in a fair tribunal,’ before a judge with no actual 

bias against the defendant or interest in the outcome of his particular 

case.” Smith v. State, 357 S.W.3d 322, 342 (Tenn. 2011) (quoting Bracy 

v. Gramley, 520 U.S. 899, 904-05 (1997)). Although given the 

opportunity, the defendants failed to offer any proof that the original 

trial judge’s misconduct outside the courtroom affected the integrity of 

the trials. No such proof exists in the record before this Court. 

Accordingly, in the absence of controlling authority otherwise, we 

decline to hold that a trial judge’s out-of-court misconduct, by itself, 

constitutes structural error unless there is proof that the misconduct 

affected the trial proceedings. 

 

(App. 6). The facts, as outlined below, were presented to the trial and appellate 

courts and included in the record on appeal. 

II. Case Background: Judge Baumgartner’s Misconduct 

This section and the following section discuss the factual background of Mr. 

Thomas’s case, as is necessary to rebut the presumption that Judge Baumgartner 

discharged his duties faithfully and to establish the circumstances from which bias 

and incompetence may be inferred. A comparison of the former’s judge’s misconduct 

and corrupt activities to the timeline of proceedings and rulings in Mr. Thomas’s 
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case, creates a strong inference of that the judge was heavily abusing drugs and was 

biased toward the prosecution in an attempt to avoid inquiry into his own 

misconduct and corruption. 

According to the TBI File, Judge Baumgartner abused narcotics over a three-

year period, even while sitting on the bench. Mr. Thomas’s trial fell squarely in the 

middle of this period, when the judge’s abuse of narcotics was heaviest. The portion 

of the TBI File made public showed that—not including drugs obtained illegally—

the judge obtained painkillers from at least twelve doctors, including a veterinarian, 

and was prescribed 2,243 pills in 28 months.3 In addition to the heavy use of 

prescriptions from multiple physicians, the judge was also taking 10-20 

Hydrocodone per day or 20-30 Roxycodone every two or three days, which he 

purchased a probationer in his court and a former participant in his Drug Court. 

See (DA/TBI-000443, Int. with Chris Gibson); (DA/TBI-000848-49, Int. with Deena 

Castleman); (DA/TBI-000253, Int. with Crystal Uthe). Indeed, his demand for 

narcotics was so great, Mr. Gibson found it difficult to keep Baumgartner supplied. 

See (DA/TBI-000392-93, Int. with Randall Claunch). When he did not have enough 

to meet the demand, the probationar often bought pills from his ex-wife and others 

to sell to the judge. See (DA/TBI-001184, Int. with Darlene Gray); (DA/TBI-000286, 

Int. with Nicole Tyson). The judge’s appetite and addiction was such that he was 

not only taking the pills orally, witnesses saw him crush and snort the narcotics. 

                                                 
3 “A Chronology of events in the Richard Baumgartner scandal,” KNOXVILLE 

NEWS SENTINEL (Feb. 12, 2012) available at 

 http://www.knoxnews.com/news/2012/feb/12/richard-baumgartner-timeline/. 

http://www.knoxnews.com/news/2012/feb/12/richard-baumgartner-timeline/
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See (DA/TBI-001184, Int. with Darlene Gray); (DA/TBI-000998, Int. with Deena 

Castleman Phone Conversation Transcripts). Ample evidence of ethical and 

criminal misconduct other than drug was revealed in the TBI File: 

[T]he clear import of the trial judge’s pharmacy records is that the trial 

judge engaged in doctor shopping in acquiring painkillers, particularly 

hydrocodone and oxycodone. The judge also illegally engaged in the 

buying and selling of drugs from street sources, including Mr. Gibson 

and Ms. Castleman. The judge arranged for many of these transactions 

using his Drug Court-issued telephone and official office phone. The 

judge’s actions also caused Ms. Castleman to face legal troubles….The 

judge also improperly used his influence to visit Ms. Castleman at St. 

Mary’s in violation of the hospital’s no-visitation rules by stating that 

he was her attorney, when clearly no attorney-client relationship 

existed. Judge Baumgartner inappropriately attempted to influence a 

general sessions drug and a prosecutor to bestow special treatment on 

Ms. Castleman for the St. Mary’s-related charges and also improperly 

inserted himself into Ms. Castleman’s legal affairs by providing bond 

money and securing the services of an attorney for Ms. Castleman. 

Furthermore, when Ms. Castleman failed a drug test administered in 

the judge’s chambers, Judge Baumgartner lied to the housing director 

at the YWCA, telling the program manager that Ms. Castleman had 

passed the test. 

 (App. 26).   The abuse did not go unnoticed.  

The judge’s administrative assistant, Jennifer Judy, and the elected 

district attorney for the Sixth Judicial District, Randall E. Nichols, 

also expressed concern over the judge’s condition, but the judge 

ultimately did not remedy his condition. . . . Ms. Judy recalled certain 

occasions in which the judge appeared too affected to take the bench, 

requiring her to postpone the judge’ docket on those days . . . . 

(App. 25). 

III. Case Background: Mr. Thomas’s Capital Prosecution  

The State of Tennessee sought the death penalty against Mr. Thomas, 

Letalvis Cobbins, Vanessa Coleman, and Lemaricus Davidson for the murders of 

Channon Christian and Christopher Newsom. The facts at trial showed: George 
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Thomas, Stacy Lawson, Letalvis Cobbins, and Vanessa Coleman travelled from 

their homes in Lebanon, Kentucky to Knoxville, Tennessee on December 28, 2006, 

to stay with Mr. Cobbins’s brother, Lemaricus Davidson. Mr. Davidson lived at 2316 

Chipman Street with his girlfriend, Daphne Sutton, and her children. Ms. Lawson 

left on January 2, to return to Kentucky; as a result of Mr. Davidson’s physical 

abuse, on January 5, 2007, Ms. Sutton and her children moved out of the house. 

Sometime during the evening of January 6, 2007, the victims, Ms. Christian 

and Mr. Newsom, were kidnapped and robbed of Ms. Christian’s vehicle, by Mr. 

Davidson, Mr. Cobbins, and an associate of Mr. Davidson. The kidnappers brought 

the stolen vehicle and the victims back to Mr. Davidson’s residence.   

Mr. Newsom’s body was discovered shortly after noon on Sunday, January 7, 

2007, by a railroad employee, and the scene was not disturbed until law 

enforcement arrived to conduct an investigation and process the evidence.  

According to the medical testimony, at some point between the kidnapping and the 

discovery of Mr. Newsom’s body, Mr. Newsom was anally penetrated, shot three 

times, and his dead body was burned. No forensic evidence of any kind linked Mr. 

Thomas to the kidnapping, abuse, killing, or mutilation of Mr. Newsom. 

The stolen 4Runner was discovered a short distance from Mr. Davidson’s 

home. After its discovery, the vehicle was not disturbed until law enforcement 

arrived. A fingerprint matching Mr. Davidson was recovered from a bank envelope 

in the 4Runner, which helped secure the first warrant to search Mr. Davidson’s 

residence. No forensic evidence, of any kind, linked Mr. Thomas to the vehicle.   
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Ms. Christian’s body was discovered during the execution of a search warrant 

at Mr. Davidson’s residence on Tuesday, January 9, 2007. Ms. Christian had been 

orally, anally, and vaginally penetrated. DNA evidence linked Mr. Cobbins and Mr. 

Davidson to the rapes of Ms. Christian, with their DNA found both in and on her 

body and on her clothing. DNA evidence also linked Ms. Coleman to floral fabric 

recovered with Ms. Christian’s body. Mr. Davidson’s fingerprints were located on 

the garbage bags wrapping Ms. Christian’s body. No forensic evidence of any kind 

linked Mr. Thomas to the kidnapping, abuse, or killing of Ms. Christian.   

Two witnesses testified to having seen Mr. Thomas that weekend, though 

their testimony related to where he was not and what he was not doing. For 

example, Ethyl Lynn Freeman testified that she went to the Chipman Street 

residence shortly before noon on January 7, 2007 and noticed Mr. Thomas walking 

down Chipman Street away from Mr. Davidson’s house.  Ms. Sutton went to the 

Chipman Street residence on Sunday, January 7, 2007. When she arrived, Mr. 

Davidson gave her bags of clothing that turned out to belong to Ms. Christian. 

When Ms. Sutton attempted to enter the bathroom, Mr. Davidson prevented her. 

She attempted to enter the kitchen, but Mr. Davidson forcibly grabbed her arm and 

prevented her from going further.  During all times while Ms. Sutton was there on 

this occasion, Mr. Thomas was sitting in the living room a couple of feet from the 

television and entertainment center, rolling a marijuana blunt. At no time did Mr. 

Thomas speak to her, prevent her from leaving, or give her anything. While 

eyewitnesses observed the silver 4Runner outside the Chipman Street residence 
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and at other locations on January 7, 2007, no one identified Mr. Thomas as being a 

passenger in the vehicle or driving the vehicle. Mr. Davidson was the only person 

positively identified with the stolen vehicle by any eyewitness.     

The jury convicted Mr. Thomas of the offenses as charged, but declined to 

impose the death penalty. Judge Baumgartner sentenced Mr. Thomas to two 

consecutive life sentences, plus fifty years. The timing of the sentence, relative to 

Judge Baumgartner’s misconduct and its discovery, is discussed below.   

IV. Pre-Trial Proceedings 

Mr. Thomas filed a number of substantial pre-trial motions that challenged 

the manner in which the case was initiated and prosecuted. Among the most 

contested and close motions were (1) a motion to suppress the statement Mr. 

Thomas gave shortly after his warrantless arrest, because he was arrested without 

probable cause and held at the police station for hours before the interrogation, and 

(2) a motion to exclude an unrecorded, inflammatory statement attributed to Mr. 

Thomas but not memorialized or disclosed until 1 ½ years after it was allegedly 

made. Both were denied. 

A. The Judge Denied Mr. Thomas’s Motion to Exclude an 

Unrecorded, Late-Produced and Highly Inflammatory 

Statement, Despite Serious Questions About Its Reliability 

 

 Shortly before Mr. Thomas was originally scheduled to be tried for capital 

murder, the State gave the defense notice that it intended to introduce a highly 

inflammatory statement Mr. Thomas allegedly made after his post-arrest interview 

in Lebanon, Kentucky. In part, the statement was: “F[] that white girl she don’t 
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mean nothing to me, you cops come into my neighborhood and kill us why should I 

get involved in something that’s none of my business.” The interview in which Mr. 

Thomas allegedly made this unrecorded statement was on January 11, 2007. 

However Detective Nevil Norman did not make a memorandum to his file or notify 

the District Attorney’s office regarding that statement until June 24, 2008, nearly a 

year and a half later. (Vol. 10, 967, lns. 12-25; 969 lns. 10-25). Det. Norman claimed 

that what he wrote in his June 2008 memo quoted exactly what Mr. Thomas stated 

in January 2007. However, when he tried to repeat the statement from memory, he 

misquoted it. (Vol. 10, 963, lns. 5-16; 966-67). Further, on cross-examination, Det. 

Norman admitted to being unable to recall whether another investigator 

participated in the interview of Mr. Thomas. (Vol. 10, 971 lns. 5-25). The alleged 

unrecorded statement was supposedly made around the time a lengthy recorded 

interview of Mr. Thomas was conducted by Detective Norman, current Sheriff J.J. 

Jones, and former Sheriff Tim Hutchison. No one else claimed to have heard the 

statement. Mr. Thomas moved to exclude the statement, arguing that it failed to 

meet the minimum standards of reliability required by due process, it was 

irrelevant to the charged offenses, and its probative value was substantially 

outweighed by its potential prejudice. See Thomas-DM-68. The motion was denied. 

B. Evidence At the Suppression Hearing Showed Mr. Thomas Was 

Arrested Without Probable Cause 

 

In mid-October 2009, the court held an evidentiary hearing on Mr. Thomas’s 

motion suppress his statement to law enforcement taken shortly after his 

warrantless arrest. According to prescription records, the judge filled a prescription 



 14 

 

for 30 hydrocodone the day before the hearing. (DA/TBI-000467, Prescription 

Records). The motion to suppress was denied months later, the day before trial. See 

Order, State v. Thomas, No. 86216-C (Knox County Crim. Ct. Nov. 30, 2009).   

At the suppression hearing, it was shown that on January 11, 2007, law 

enforcement officers were still in the early stages of investigating two murders and 

a carjacking in East Knoxville. The body of Mr. Newsom was found on January 7, 

2007, and the body of Ms. Christian was found at 2316 Chipman Street on January 

9, 2007. As part of that investigation, law enforcement was looking for persons who 

had been present at the Chipman Street residence. Around noon on January 11, 

2007, in Lebanon, Kentucky, approximately twenty-five law enforcement officers 

from state and federal agencies from both Tennessee and Kentucky surrounded the 

residence where Mr. Thomas was staying, entered without proof of consent or 

exigent circumstances, ordered Mr. Thomas to come downstairs, handcuffed him, 

and transported him to a police station. At the time Mr. Thomas was taken into 

custody and restrained, there was no warrant, state or federal, for his arrest. 

Assuming arguendo that the trial court was correct to consider information 

which the State did not prove was communicated to the arresting agency, the 

totality of information known about Mr. Thomas to support the arresting officer’s 

belief that he was committing or had committed an offense was, at the time of his 

arrest, limited to the following: (1) Mr. Thomas’s name and identifying biographic 

information from his library card, an NCIC report, and his Kentucky driver’s 

license, (2) that Mr. Thomas checked out four DVDs in Kentucky in June 2006 and 
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three of them were found at 2316 Chipman Street six months later, (3) that Stacy 

Lawson, Thomas’s girlfriend, saw him at 2316 Chipman Street on January 2, 2007 

and in Kentucky on January 10, 2007, and (4) that Daphne Sutton, the co-signor on 

the 2316 Chipman Street lease and Mr. Davidson’s ex-girlfriend, claimed to have 

seen Mr. Thomas at her house during the afternoon of January 7, 2007. 

Immediately after his warrantless arrest, Mr. Thomas was taken to the 

Lebanon Police Department in handcuffs in the back of a police cruiser and 

prevented from leaving. Mr. Thomas was detained for approximately four hours 

before he was eventually subjected to custodial interrogation by Tennessee law 

enforcement officers. After he was interrogated, Mr. Thomas asked the reason for 

his arrest, but the federal arresting officer responded that someone would tell him 

later, that he did not know. A federal detainer was filed against Mr. Thomas 

approximately nine hours after he was arrested, nearly four hours after he gave a 

statement, and the federal detainer referenced a federal arrest warrant that had 

not yet been obtained.  

Mr. Thomas argued that none of his statements while he was kept at the 

Lebanon Police Department were sufficiently attenuated from the initial unlawful 

arrest and must be suppressed as fruit of the poisonous tree. See Thomas-DM-58-

Brief. Specifically, his arrest was unlawful because Mr. Thomas was arrested for 

investigative purposes, not because there was probable cause for his arrest. The 

ATF agent who drafted the criminal complaint against Mr. Thomas relied largely on 

information from Mr. Thomas’s own statement taken approximately four hours 



 16 

 

after his arrest to establish probable cause that he was an accessory after the fact to 

a federal crime; this same agent testified that law enforcement officers were looking 

for Mr. Thomas in Kentucky because they did not know whether he was a suspect or 

a witness.  The motion to suppress was taken under advisement.    

C. The Judge Stayed with his Mistress During the Out-of-Town 

Jury Selection and Expressed Worry He Was Seen By Law 

Enforcement; the Motion to Suppress Was Subsequently Denied  

 

In mid-November 2009, Mr. Thomas’s jury was chosen from a separate 

jurisdiction, given the significant pre-trial publicity about the case, and so the 

parties traveled to Chattanooga, Tennessee to conduct voir dire. On November 12, 

2009, four days prior to the start of jury selection, the judge filled a prescription for 

30 Oxycodone, a 10-day supply. (DA/TBI-000467, Prescription Records). During jury 

selection, Leland Price, the lead prosecutor on the case, noticed that the judge took 

an unusually large number of phone calls that interrupted the proceedings, and 

Takisha Fitzgerald, assistant prosecutor, noted the judge seemed very tired. See 

(DA/TBI-000891, Int. with Price); (DA/TBI-000970, Int. with Fitzgerald). The 

prosecutors also noted that the judge had stayed in a separate hotel from the rest of 

those involved in the case. See (DA/TBI-000891, Int. with Price). 

Additionally, Judge Baumgartner’s secretary and members of the Sheriff’s 

department saw the judge having dinner at Applebee’s in Chattanooga with Ms. 

Castleman, whom Ms. Judy knew had been a former defendant in Drug Court and 

had been in the former judge’s chambers, high on drugs and frequently behind 

closed doors, in the days leading up to the trial proceedings. See (DA/TBI-000947-



 17 

 

48, Int. with Judy); (DA/TBI-000960, Int. with Jeremy McCord); (DA/TBI-000962, 

Int. with Ken Allen). The former judge expressed his discomfort with being seen by 

court officials with Ms. Castleman by later asking Ms. Judy if anyone else had seen 

him with Ms. Castleman at Applebee’s. See (DA/TBI-000947, Int. with Judy).  

On November 30, 2009, Judge Baumgartner denied Mr. Thomas’s motion to 

suppress his post-arrest statement.  

V. Mr. Thomas’s Capital Trial   

On December 1, 2009, the first day of Mr. Thomas’s trial, Judge Baumgartner 

filled another prescription for 30 Oxycodone, this time a 7-day supply. (DA/TBI-

000467, Prescription Records). 

It is clear from witnesses interviewed by the TBI that the former judge did 

not refrain from taking these drugs while he was on the bench. According to Chris 

Gibson, “it was not uncommon” for the judge to call during a break in a trial about 

getting pills. (DA/TBI-000443, Int. with Gibson). Ms. Castleman also acknowledged 

that she would bring pills to the judge in his office during breaks in court. (DA/TBI-

000833, Int. with Castleman). Indeed, Mr. Gibson noted that he had supplied the 

judge with “extra” pills when he went to Nashville for the Coleman trial to last him 

until he got back to Knoxville, and it was during the Davidson trial that the former 

judge had been visiting Ms. Castleman at St. Mary’s to buy pills both during the 

day at breaks in the trial and in the evenings. See (DA/TBI-000443-46, Int. with 

Gibson); (DA/TBI-000492-93, Int. with Castleman); (DA/TBI-000925, Int. with 

Gloria McMahan). Likewise, the judge’s assistant noted that she cashed checks for 
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the former judge several times a week and he would leave the office afterwards with 

the cash and return about an hour later. (DA/TBI-000949, Int. with Judy). 

A. Unlike The Other Individuals Charged, No Physical Evidence 

Linked Mr. Thomas to the Two Brutal Murders or Rapes 

 

 Much of the witness testimony at Mr. Thomas’s trial was uncorroborated, 

contradictory, or unreliable, making witness credibility an overriding issue. For 

example, of all the witness testimony presented by the State, none of it corroborated 

the State’s theory that Mr. Thomas aided in the crimes of his co-defendants. See 

(Vol. 2, 647, lns. 22-25) (testifying to Mr. Thomas’s passive, disconnected demeanor).  

 Likewise, issues of reliability and contradiction surrounded the statements of 

eyewitnesses that placed Mr. Thomas at the scene and in the victim’s vehicle. See 

(Vol. 2, Freeman Testimony, 663, lns. 20-25, 664-65, 666 lns. 1-18) (claiming to have 

seen Mr. Thomas on Chipman Street around noon on January 7, 2007 despite 

several prior inconsistent statements regarding other matters and a history of drug 

use); (Vol. 1, Jenkins Testimony, 342, lns. 15-25) (claiming to have seen four black 

males in the 4-Runner even though he could only make out their silhouettes in the 

streetlights at night and the windows were heavily tinted); (Vol 2, Williams 

Testimony, 717, lns. 9-22) (claiming to have seen someone matching Mr. Thomas’s 

description in 4-Runner when he met Mr. Davidson to purchase drugs, although he 

also admitted he could not be sure what date he saw him and who was in the 

vehicle because it was dark and the passengers were wearing hoodies).  

B. There Was No Proof of Any Affirmative Action Undertaken by 

Mr. Thomas or That He Possessed the Victims’ Property 
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No forensic evidence, at all, was introduced to link Mr. Thomas to the 

offenses. The scant circumstantial and eyewitness evidence placed Mr. Thomas 

walking down the street in a direction away from the Chipman Street residence 

shortly before noon on January 7, 2007, and in the living room of the house 

watching television and rolling a marijuana blunt sometime in the late afternoon or 

evening the same day, yet the timing of his whereabouts that weekend cannot be 

accounted for precisely. There was no proof of his intent to offer aid to, solicit, 

direct, or encourage any of the perpetrators to commit any of the offenses; there was 

no proof of his intention, beforehand, to benefit in the proceeds of the offenses; there 

was no proof, whatsoever, of any affirmative action by Mr. Thomas at all. In fact, 

his audio recorded statement reveals that he first smoked marijuana upon 

observing the perpetrators arrive with the victims, desired to leave the scene once 

he became aware of the situation, had no intention to participate in the offenses, 

and only rode in the vehicle as a means of escaping the Chipman Street residence.  

Finally, there was no proof that Mr. Thomas was ever in possession, custody, or 

control of any of the victims’ stolen property. While Mr. Thomas’s audio recorded 

statement reveals that at some undetermined time, he rode in the stolen vehicle as 

a passenger and was taken to another person’s house away from Chipman Street. 

C. Judge Baumgartner Took Mr. Thomas’s Mid-Trial Motion for 

Judgment of Acquittal Under Advisement 

 

Due to the absence of any direct evidence that Mr. Thomas committed any 

crime—including a total lack of forensic evidence linking Mr. Thomas to the 

victims—and the highly speculative nature of the circumstantial evidence that did 
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no more than place Mr. Thomas passively at the scene, Mr. Thomas filed a motion 

for judgment of acquittal at the conclusion of the State’s case. See Thomas-DM-98. 

The motion was renewed at the close of all proof. Noting that Mr. Thomas’s case 

was different from his co-defendants’ cases, the court took the motion under 

advisement, declined to rule until a later time, and asked the State to respond in 

writing to Mr. Thomas’s motion. (Vol. 4, Transcript, pp. 51-52). 

VI. Post-Trial Proceedings 

A. After Mr. Thomas’s Motion for Judgment of Acquittal Had Been 

Under Advisement for Months, Judge Baumgartner Summarily 

Denied It Around the Time He Was Confronted About his 

Conduct, Then Sentenced Mr. Thomas to the Maximum 

 

In February 2010, it can be inferred that former Judge Baumgartner learned 

that photographs of his car parked at Ms. Castleman’s trailer had been taken by 

Ms. Castleman’s neighbor because that month Ms. Castleman informed the 

attorney whom Judge Baumgartner had arranged to represent her on a drug 

possession charge that the neighbor had these pictures. (DA/TBI-000492, Int. with 

Castleman); (DA/TBI-000486, Int. with McClaine). Also around this time, District 

Attorney Randy Nichols began noticing the judge’s appearance deteriorating. See 

(DA/TBI-001187, Int. with Nichols). Mr. Nichols went to the judge’s home and 

confronted him about his health, and the judge told Mr. Nichols he had been 

drinking a bottle of wine every night to help him sleep, but that he had been to a 

rehabilitation center to help him with his drinking problem. (Id.) 

Also during this time, despite the closeness of the case and his stated 

intention to fully explain his decision, and two months after Judge Baumgartner 
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took the motion for judgment of acquittal under advisement, the motion for 

judgment of acquittal was summarily denied in a perfunctory one-page order: “Both 

at trial, especially in closing arguments, and it their written responses to this 

motion, the state’s position and view of the legal sufficiency of the evidence as it 

related to Defendant Thomas was well presented.” See State v. Thomas, No. 86216-

C, Order Denying Motion for Judgment of Acquittal, February 9, 2010. 

In March 2010, soon after Ms. Castleman informed her attorney of the 

exposure, former Judge Baumgartner encouraged her to move out of her trailer and 

she subsequently moved into Chris Gibson’s residence. (DA/TBI-000454, Int. with 

Castleman). The judge then asked the director of the local YWCA to give Ms. 

Castleman a place to stay; when Ms. Castleman failed a drug test administered in 

the judge’s chambers, the judge lied to the housing director at the YWCA, telling 

the program manager that Ms. Castleman had passed the test. Also in March 2010, 

Judge Baumgartner sentenced Mr. Thomas to two consecutive life sentences, plus 

fifty years, the maximum sentence allowed and which was advocated by the State, 

despite previously harboring unease about the lack of proof against Mr. Thomas. 

Two days before Mr. Thomas’s sentencing hearing on March 4, 2010, Judge 

Baumgartner filled a prescription for 30 Oxycodone, a “15-day supply.” (DA/TBI-

000468, Prescription Records). However, only seven days later, the former judge 

filled another prescription for 30 Oxycodone. (Id.)    

B. Motion for New Trial 
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On January 11, 2010, Mr. Thomas timely filed a Motion for New Trial. As 

discussed above, this motion was subsequently amended with a claim of 

constitutional structural error when information about Judge Baumgartner’s 

misconduct was provided to counsel. The successor judge ordered new trials for Mr. 

Thomas and his co-defendants, which the State appealed. The Tennessee Supreme 

Court’s order vacating the grant of new trials is the reason for this Petition. 

C. The Judge’s Misconduct Was Observed by Prosecutors During 

Mr. Thomas’s Co-Defendant’s Pre-Trial and Trial Proceedings 

But Was Not Reported to Defense Counsel, the Court of the 

Judiciary, or Law Enforcement  

 

According to the TBI File, the two Assistant District Attorneys who handled 

the cases against Mr. Thomas and his co-defendants, Mr. Price and Ms. Fitzgerald, 

observed former Judge Baumgartner weaving all over the road during the drive 

back from Nashville for jury selection in one of the cases on April 9, 2010, and made 

efforts to have him stopped so someone else could drive. A few days afterward, on 

April 12, 2010, the judge had an ex parte meeting with Mr. Price and Ms. Fitzgerald 

to attempt to explain his actions, and during that meeting he confessed to both 

prosecutors that he had taken some medication and should not have been driving. 

See TBI IR’s 169 (Interview of Fitzgerald) and TBI IR 193 (Interview of Price).  

REASONS FOR GRANTING THE PETITION 

Although no particularized prejudice need be shown when there is structural 

error, there is a clear connection between the misconduct and the proceedings in 

Mr. Thomas’s case. The former’s judge’s misconduct and corrupt activities, when 

compared against the timeline of proceedings and rulings in Mr. Thomas’s case, 
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creates a strong inference that the judge was heavily abusing drugs and creates the 

impermissible appearance that the judge was biased toward the prosecution in an 

attempt to avoid inquiry into his own misconduct and corruption. The Tennessee 

Supreme Court’s decision is inconsistent with the Seventh Circuit’s en banc 

evaluation of a similar claim, following this Court’s remand in Bracy v. Gramley, 

520 U.S. 899 (1997), necessitating this Court’s review. 

The Due Process Clause sets the constitutional floor, but surely the floor is 

not so low as to allow appellate courts to decry the “contemptible, appalling, and 

depraved” acts of trial judges but then deem them “constitutionally adequate 

adjudicator[s].” See Bracy v. Schomig, 286 F.3d 406 (7th Cir. 2002) (en banc); id. at 

436-37 (Rovner, J., concurring and dissenting). Without a competent and impartial 

judge at the helm, even cases which “arouse the passions of the community,” Irvin v. 

Dowd, 366 U.S. 717, 729 (1961), and in which there is overwhelming evidence of 

guilt, must be reversed due to structural error; the record in this case shows that 

Mr. Thomas was on trial for his life in front of a corrupt and impaired judge, and 

that it would appear to a reasonable person that Judge Baumgartner was impaired, 

incompetent, and biased in favor of the prosecution. See Caperton v. A.T. Massey 

Coal Co., Inc., 556 U.S. 868, 872 (2009) (“probability of actual bias on the part of the 

judge or decisionmaker is too high to be constitutionally tolerable”) (quoting 

Withrow v. Larkin, 421 U.S. 35, 47 (1975)). Any questions about the affect of the 

judge’s malfeasance on the pre-trial, trial, and sentencing proceedings should have 

been resolved in Mr. Thomas’s favor. Cf. Peters v. Kiff, 407 U.S. 493, 504 (1972). 
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I. The Court Should Grant Review Because the Tennessee Supreme 

Court Decided An Important Question of Federal Law In a Way That 

Conflicts With Relevant Decisions of this Court: The Right to Due 

Process Includes the Right to a Decisionmaker Who Both Is And 

Appears To Be Competent and Impartial.  

 

The Tennessee Supreme Court’s requirement that Mr. Thomas prove that 

Judge Baumgartner’s criminal and unethical behavior while under the influence of 

drugs affected particular trial proceedings conflicts with Bracy v. Schomig, 286 F.3d 

406 (7th Cir.) (en banc) cert. denied 537 U.S. 944 (2002), as discussed more fully 

below. It also conflicts with this Court’s decisions which hold that structural errors 

are reversible constitutional errors established without any particularized showing 

of prejudice even when “unquantifiable and indeterminate” or “intangible and 

unprovable.” United States v. Gonzales-Lopez, 548 U.S. 140, 150 (2006); 

Fulminante, 499 U.S. at 294-95. See also Waller v. Georgia, 467 U.S. 39, 49 (1984) 

(recognizing that “violation of the guarantee of a public trial required reversal 

without any showing of prejudice and even though the values of a public trial may 

be intangible and unprovable in any particular case”). The deprivation of a fair trial 

before a fair tribunal is one such constitutional error not subject to harmless error 

analysis, and which is established by proof of actual bias or the circumstances 

establishing the probability of bias. 

A fair trial in a fair tribunal is a basic requirement of due process. 

Fairness of course requires an absence of actual bias in the 

trial of cases. But our system of law has always endeavored to 

prevent even the probability of unfairness. To this end no man 

can be a judge in his own case and no man is permitted to try cases 

where he has an interest in the outcome. That interest cannot be 

defined with precision. Circumstances and relationships must be 

considered. This Court has said, however, that ‘Every procedure which 
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would offer a possible temptation to the average man as a judge * * * 

not to hold the balance nice, clear, and true between the State and the 

accused denies the latter due process of law.’ Such a stringent rule 

may sometimes bar trial by judges who have no actual bias and 

who would do their very best to weigh the scales of justice equally 

between contending parties. But to perform its high function in the 

best way ‘justice must satisfy the appearance of justice.’  

In re Murchison, 349 U.S. 133, 136 (1955) (internal citations omitted) (emphasis 

added). This has been the explicit standard for at least fifty years,4 but the 

Tennessee Supreme Court failed to recognize that judicial bias is a structural error 

warranting reversal of a conviction and misapplied the standard.  

A. Judicial Bias and Incompetency is Structural Error  

Certain constitutional errors are not subject to harmless error analysis and 

invalidate a conviction even though there may be no reasonable doubt that the 

defendant is guilty. Fulminante, 499 U.S. at 290, 294. For example, due process 

requires that a judge be both unbiased and mentally competent. Jordan, 225 U.S. at 

176 (“Due process implies a tribunal both impartial and mentally competent to 

afford a hearing.”); Peters, 407 U.S. at 501-02 (holding that due process requires 

jurors be sane and competent to validate fact-finding aspect of a trial).   

As such, “there is no harmless error analysis relevant to the issue of judicial 

bias.” Bracy, 286 F.3d at 414. Cf. Edwards v. Balisok, 520 U.S. 641, 648 (1997). 

Deprivation of a competent and impartial judge is unlike the constitutional errors 

reviewed as harmless, because it affects the functioning of the system as a whole, 

not an error in any one discrete part of the trial. See California v. Roy, 519 U.S. 2 

                                                 
4 Liteky v. United States, 510 U.S. 540, 543-44 (1994) (describing standards in 

1792, 1821, and 1911). 
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(1996); Neder v. United States, 527 U.S. 1 (1999); Fulminante, 499 U.S. at 310. See 

also id. at 306-07 (collecting cases on harmless errors); Rivera v. Illinois, 556 U.S. 

148 (2009). 

Deprivation of a competent and impartial judge, by contrast, is akin to other 

clearly-identified structural errors. E.g., Gonzales-Lopez, 548 U.S. at 150 (“We have 

little trouble concluding that erroneous deprivation of the right to counsel of choice, 

‘with consequences that are necessarily unquantifiable and indeterminate, 

unquestionably qualifies as ‘structural error.’”); Sullivan v. Louisiana, 508 U.S. 275 

(1993) (denial of right to jury verdict of guilt beyond a reasonable doubt); McKaskle 

v. Wiggins, 465 U.S. 168 (1984) (denial of self-representation); Gideon v. 

Wainwright, 372 U.S. 335 (1963) (total deprivation of right to counsel); Tumey v. 

Ohio, 273 U.S. 510 (1927) (trial before judge having pecuniary interest); White v. 

Maryland, 373 U.S. 59 (1963) (no counsel at a preliminary hearing, no prejudice).  

In Vasquez v. Hillery, 474 U.S. 254 (1986), a defendant was found 

guilty beyond reasonable doubt, but the conviction had been set aside 

because of the unlawful exclusion of members of the defendant’s race 

from the grand jury that indicted him, despite overwhelming evidence 

of his guilt. The error at the grand jury stage struck at 

fundamental values of our society and “undermine[d] the 

structural integrity of the criminal tribunal itself, and [was] not 

amenable to harmless-error review.” Vasquez, like Chapman, also 

noted that rule of automatic reversal when a defendant is tried before 

a judge with a financial interest in the outcome, despite a lack of 

any indication that bias influenced the decision.  

Fulminante, 499 U.S. at 294-95 (internal citations omitted). The fact that judicial 

bias/incompetency is a structural error is not lessened by the thankful infrequency 

with which courts address it. The Ninth Circuit is the only Court of Appeals Mr. 

Thomas has been able to find that has specifically applied this Court’s precedent 
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about bias to the claim that a judge was impaired by drug use. It noted, “corruption 

(a species of bias) and incapacity are cut from the same cloth” but that there is an 

important difference: “a corrupt judge has a choice; by definition, an addict driven 

by compulsion does not. An addict is an addict 24 hours a day, seven days a week.” 

One’s legal conscience simply recoils at the shocking thought that the 

due process clause of the Fourteenth Amendment is satisfied by a 

judge presiding over a criminal trial and making life or death 

sentencing decisions while under the influence of, or materially 

impaired by, the use of an illegal mind-altering substance. Such 

proceedings before a mentally incompetent judge would be so 

fundamentally unfair as to violate federal due process under the 

Constitution. . . . . The Constitution may not entitle everyone to the 

wisdom of Solomon, but it does at a minimum entitle everyone to 

judicial judgment not impaired by mind-altering illegal drugs. We see 

no cause to be concerned about the stability of the justice system by 

pausing here to make sure that the Constitution has been respected 

and that the State will not take life without due process of law. “What 

was true two centuries ago is true today: ‘Deference to the judgments 

and rulings of courts depends upon public confidence in the integrity 

and independence of judges.’” 

 

Summerlin v. Stewart, 267 F.3d 926, 950-51, 956 (9th Cir. 2001) opinion 

withdrawn, 281 F.3d 836 (9th Cir. 2002) and on reh’g en banc, 341 F.3d 1082 (9th 

Cir. 2003) rev’d and remanded sub nom. Schriro v. Summerlin, 542 U.S. 348 

(2004).5  

                                                 
5 The procedural history is: In 2001, Summerlin’s case was remanded for a 

hearing as to whether the state trial judge was competent when he was deliberating 

on whether to impose the death penalty. Id. at 957. Before the mandate issued, this 

Court granted certiorari in Ring v. Arizona, 536 U.S. 58 (2002). “Because [the issue 

in Ring] was an issue that had been raised by Summerlin in his state and federal 

court petitions, the panel withdrew its decision and deferred submission of the case 

pending the Supreme Court's resolution of Ring.” Summerlin, 341 F.3d at 1091. The 

Ninth Circuit granted rehearing en banc in light of Ring. The issue in Ring 

thereafter controlled the resolution of Summerlin’s case, and so the issue of the 

judge’s competency was not discussed again. See Summerlin v. Schriro, 427 F.3d 
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B. Actual Bias Can Be Established Directly, By Presumption, By 

Inference, or By Appearance   

 

The Tennessee court also ignored this Court’s holdings that when 

circumstances show that a judge has a “temptation” to favor a party, it is 

unnecessary to show that the judge indulged the temptation in order to prove actual 

bias and structural error. See Caperton, 556 U.S. at 882 (“We do not question his 

subjective findings of impartiality and propriety. Nor do we determine whether 

there was actual bias.”); Peters, 407 U.S. at 502 (“[E]ven if there is no showing of 

actual bias in the tribunal, this Court has held that due process is denied by 

circumstances that create the likelihood or the appearance of bias.”); In re 

Murchison, 349 U.S. 133 (1955); cf. Buckley v. Valeo, 424 U.S. 1, 27 (1976) (“Of 

almost equal concern as the danger of actual quid pro quo arrangements is the 

impact of the appearance of corruption….”). This Court acknowledged the possibility 

that the judges were not actually biased. The “possible temptation” that the judge 

might have yielded to temptation was sufficient to vacate the judgment: 

Every procedure which would offer a possible temptation to the 

average man as a judge to forget the burden of proof required to 

convict the defendant, or which might lead him not to hold the balance 

nice, clear, and true between the state and the accused denies the 

latter due process of law.’’ 

 

Tumey, 273 U.S. at 532. See also Aetna Life, 475 U.S. at 825 (“We make clear that 

we are not required to decide whether in fact Justice Embry was influenced. . . . The 

Due Process Clause ‘may sometimes bar trial by judges who have no actual bias and 

who would do their very best to weigh the scales of justice equally between 

                                                                                                                                                             

623, 643-44 (9th Cir. 2005). 
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contending parties.’”); Murchison, 349 U.S. at 136 (“our system of law has always 

endeavored to prevent even the probability of unfairness”; “to perform its high 

function in the best way, ‘justice must satisfy the appearance of justice’”). Another 

way to phrase this is that both actual bias and the appearance of bias violate due 

process principles. Aetna Life Ins. Co., 475 U.S. at 825 (“The Due Process Clause 

‘may sometimes bar trial by judges who have no actual bias and who would do their 

very best to weigh the scales of justice equally between contending parties.’ ”). 

In lieu of exclusive reliance on that personal inquiry, or on appellate 

review of the judge's determination respecting actual bias, the Due 

Process Clause has been implemented by objective standards that do 

not require proof of actual bias. In defining these standards the 

Court has asked whether, “under a realistic appraisal of psychological 

tendencies and human weakness,” the interest “poses such a risk of 

actual bias or prejudgment that the practice must be forbidden if the 

guarantee of due process is to be adequately implemented.”    

 

Caperton, 556 U.S. at 883-84 (2009). 

Bracy v. Gramley, 520 U.S. 899 (1997), involved a federal habeas corpus 

petitioner who “was tried, convicted, and sentenced to death before then-Judge 

Thomas J. Maloney for his role in an execution-style triple murder.”   

Maloney was later convicted of taking bribes from defendants in 

criminal cases. Although he was not bribed in this case, he “fixed” 

other murder cases during and around the time of petitioner's trial. 

Petitioner contends that Maloney therefore had an interest in a 

conviction here to deflect suspicion that he was taking bribes in 

other cases, and that this interest violated the fair-trial guarantee of 

the Fourteenth Amendment's Due Process Clause.  

Id. at 900-01 (emphasis added). The Seventh Circuit had previously conceded the 

“appearance of impropriety” in the petitioner’s case and agreed that petitioner’s 

theory that Maloney’s corruption permeated the proceedings was plausible, but not 
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“sufficiently compelling . . . to justify presuming actual judicial bias” and 

insufficient to warrant a new trial. Id. This Court was not asked whether judicial 

bias is a structural constitutional error or whether actual judicial bias may be 

presumed, only whether discovery could proceed as on the claim. This Court held 

that petitioner had shown “good cause” for discovery to proceed. “Ordinarily, we 

presume that public officials have ‘properly discharged their official duties.’ Were it 

possible to indulge this presumption here, we might well agree with the Court of 

Appeals that petitioner’s submission and his compensatory-bias theory are too 

speculative to warrant discovery. But, unfortunately, the presumption has been 

soundly rebutted: [Judge] Maloney was shown to be thoroughly steeped in 

corruption through his public trial and conviction.” Id. at 910. This Court, 

identifying the “essential elements” of the judicial-bias claim, explained that Due 

Process “establishes a constitutional floor, not a uniform standard.” Id. at 904.  

But the floor established by the Due Process Clause clearly requires a 

“fair trial in a fair tribunal,” Withrow v. Larkin, 421 U.S. 35, 46 (1975), 

before a judge with no actual bias against the defendant or interest 

in the outcome of his particular case. See, e.g., Aetna, supra, at 821-

822; Tumey, supra, at 523. 

Id. at 904-05 (emphasis added). See also id. at 908-09 (“We emphasize . . . that 

petitioner supports his discovery request by pointing not only to Maloney’s 

conviction for bribe taking in other cases, but also to additional evidence, discussed 

above, that lends support to his claim that Maloney was actually biased in 

petitioner’s own case.”). When the case eventually returned to the Seventh Circuit 

following the district court’s denial of relief as to the petitioners’ convictions but 

grant of relief as to their sentencing, the court noted, “opinions diverge over exactly 
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what the Supreme Court meant when it said that Bracy and Collins must show 

‘that Maloney was actually biased in petitioner's own case.’” Bracy, 286 F.3d at 408. 

The phrase encompasses two concepts. One is “actual bias,” apparently 

in contrast to the appearance of bias, which ordinarily supports a 

judicial bias claim. The second makes clear that the petitioners must 

connect the complained-of bias to their specific case. The former is 

somewhat of a surprising limitation on their claim; the latter less so. 

Also, we seem not to agree on what the petitioners’ evidentiary burden 

is and how they can meet it. 

Id. at 410. See id. at 429 (Rover, J., concurring and dissenting) (“If the State, in the 

face of evidence establishing that Maloney’s corruption knew no bounds, wishes to 

defend the validity of the convictions over which he presided, then the burden 

arguably should fall upon it to affirmatively establish that Maloney was a fair and 

impartial judge when not bribed.”). 

Regarding “actual bias,” the court discussed several cases in which actual 

bias was presumed, not proved. What was not in dispute was that harmless error 

had no place in the analysis. Id. at 414. “[H]armless error does not apply to claims 

of judicial bias, ever, even in cases involving insurance payments or municipal 

ordinance violations, to say nothing of first-degree murder trials.” Id. at 415. 

In Tumey v. Ohio, 273 U.S. 510 (1927), a prohibition-era case, the 

mayor of a village was empowered to try persons charged with 

unlawfully possessing intoxicating liquor….[T]he mayor made extra 

money for his service as a judge if he convicted and fined those charged 

with breaking the law. . . . . The Supreme Court concluded that the 

mayor was disqualified from hearing cases both because of his “direct 

pecuniary interest in the outcome, and because of his official 

motive to convict and to graduate the fine to help the financial needs 

of the village.” Id. at 535. 

 

Revisiting the Ohio statutes in Ward v. Village of Monroeville, 409 U.S. 

57 (1972), the Supreme Court considered the case of a mayor who was 

authorized to try municipal and traffic violations, but who was not 
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personally entitled to pocket a share of any fines imposed. The Court 

found that a direct financial stake in the outcome “did not 

define the limits of the principle.” The defendant was entitled to a 

neutral judge, which this mayor was not…. 

 

Even the absence of an indirect financial basis for a claim of 

bias was not enough to save the conviction in In Re Murchison, 

349 U.S. 133 (1955), in which the Court was concerned with the 

appearance of bias. The Court concluded that the same judge who 

acted, under Michigan law, as a “one-man grand jury” could not 

preside over a contempt proceeding against a witness: 

 

Fairness of course requires an absence of actual bias in 

the trial of cases. But our system of law has always 

endeavored to prevent even the probability of unfairness. 

To this end no man can be a judge in his own case and no man is 

permitted to try cases where he has an interest in the outcome. 

That interest cannot be defined with precision….Such a 

stringent rule may sometimes bar trial by judges who have no 

actual bias and who would do their very best to weigh the scales 

of justice equally between contending parties. But to perform 

its high function in the best way “justice must satisfy the 

appearance of justice.” 

 

In Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813 (1986), the Court 

again based its finding of a due process violation on the 

appearance of bias. A justice of the Alabama Supreme Court sat on a 

case which established that punitive damages were available on a 

claim against an insurer, a case which was similar to one which the 

justice, himself as a plaintiff, had pending in an Alabama trial court. 

The Court was concerned with the temptation that the justice might 

not “hold the balance nice, clear and true.” These cases tell us that 

ordinarily “actual bias” is not required, the appearance of bias 

is sufficient to disqualify a judge. But because of the language 

in the Supreme Court case in Bracy, we will focus today on 

actual bias. 

 

Id. (emphasis added). The Seventh Circuit agreed with the district court that the 

petitioners were not entitled to a new guilt phase of the trial because their 

complaints were too weak to “allow an inference of actual bias.” Id. at 414-15. 

Contra id. at 434 (Rover, J., concurring and dissenting) (“[D]iscretionary rulings are 
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an unreliable barometer for the bias of the trial judge. . . . A corrupt judge who 

wishes to stack the deck against a party may cite plausible reasons for his rulings 

and yet make his decisions for illicit purposes….The only objective observation we 

can make with certainty is that they consistently favored the State.”). 

However, the Seventh Circuit agreed with the district court that the 

petitioners were entitled to a new sentencing hearing, because petitioners were able 

to indirectly establish actual bias. Cf. Vasquez, 474 U.S. at 263 (“[W]hen the 

trial judge is discovered to have had some basis for rendering a biased judgment, 

his actual motivations are hidden from review  . . .  .”) (emphasis supplied). “[A]s the 

trial judge, it was Maloney’s solemn responsibility to see that the death penalty 

hearing was fair. He failed miserably. And his failure was so egregious that it 

supports an inference that he failed, consciously or unconsciously, because of 

compensatory bias.” Id. at 415 (emphasis added). See also id. at 417 (“Maloney’s 

ruling, even if supportable on a direct appeal as not being an abuse of discretion, 

lends support to an inference that he was showing compensatory bias.”) 

(emphasis added); id. at 418 (“strong inference”). 

[I]t is a fair, if not inevitable, inference that Maloney used the death 

penalty hearing to deflect suspicion that might be aroused because of, 

say, his acquittal of another accused murderer who had bribed him. 

Without a confession from Maloney, we never will know for sure. But 

absolute certainty is not required. The burden we place on petitioners 

never is absolute. Defendants-especially defendants facing death-have 

a right under the Due Process Clause to a “fair trial in a fair tribunal.” 

We think this means they have a right to a judge who takes seriously 

his responsibility to conduct fair proceedings, a judge who looks out for 

the rights of even the most undeserving defendants. Maloney fell far 

short of that mark. Given all the other circumstances that show 

Maloney's utter disregard for justice, we think the inference that 
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compensatory bias was at work in the death penalty phase of this case 

is a more compelling explanation for Maloney’s actions than things like 

incompetence, negligence, happenstance, or accident.  

Id. at 419. Cf. Franklin v. McCaughtry, 398 F.3d 955, 959-60 (7th Cir. 2005) 

(“Absent a “smoking gun,” a petitioner may rely on circumstantial evidence to prove 

the necessary bias.”). 

The court also agreed that, though the judge was not entitled to a 

presumption that his properly discharged his official duties, “the fact that Maloney 

was so exceedingly corrupt does not support a per se finding that every case over 

which he presided was infected.” Bracy, 286 F.3d at 409-10. However, the majority 

saw “no reason why Bracy and Collins can show bias only by finding a smoking gun, 

which in this case apparently would be Maloney’s confession that he stacked the 

deck against them to take the heat off himself. Direct evidence of that sort is simply 

not available. But evidence short of a confession by Maloney is . . . present to 

support their claim. From that evidence, reasonable inferences can be drawn.” 

Id. at 411-12 (emphasis added). Id. at 413 (“The task…is to connect his bias with 

their case and they must do it without being able to get inside Maloney's head.”). 

In Summerlin v. Stewart, the Ninth Circuit also presumed that a trial in 

which the judge presiding over it was using illegal drugs would be fundamentally 

unfair. 267 F.3d at 955-56. Based on the defendant’s contentions and the 

prosecution’s stipulation to the factual allegations that there was “very compelling” 

evidence of the judge’s drug use, that the judge’s drug use began prior to the trial, 

and the judge’s abuse of marijuana was in “full bloom” during the trial and 

sentencing, the court found ample reason to grant a hearing. Id. at 950.  
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We conclude that Summerlin’s specific and uncontroverted factual 

allegations against Judge Marquardt in the district court amount in 

the aggregate to a colorable “reason to believe” that this defendant 

may have been deprived of his constitutional right to a competent 

tribunal….If it turns out that Summerlin can prove his allegations 

against Judge Marquardt, then his due process claim will have 

merit….Our due process concern is heightened by the fact that Judge 

Marquardt deliberated and made the key life or death decisions in this 

case “over the weekend,” while not on the bench or in public 

view….Thus, because Judge Marquardt deliberated behind closed 

doors over the weekend, it is distinctly plausible in connection with 

Summerlin's request for an evidentiary hearing that he did so under 

the influence of the illegal drug to which by his own admission he 

became at some point addicted. 

Id. at 953. The court essentially presumed that if the defendant could sufficiently 

prove his allegations of the judge’s drug use, “we do not hesitate to declare that [the 

defendant] would not have received a fair trial,” noting that “[i]f it is against the 

law to drive a vehicle under the influence of marijuana, surely it must be at least 

equally offensive to allow a judge in a similar condition to preside over a capital 

trial.” Id. at 955-56. This reasoning applies with equal force to Judge Baumgartner’s 

decision to take several major decisions under advisement during periods of heavy 

drug use: where there is sufficient evidence of drug abuse to create an appearance of 

impropriety, due process mandates finding structural error. Thus, it was not 

necessary for Mr. Thomas to point to specific instances at trial where the Judge’s 

decisions were impaired. Mr. Thomas sufficiently proved the former judge’s mental 

incompetency constituted a denial of due process through the extensive evidence 

presented in the stipulated TBI file that Judge Baumgartner was abusing drugs 

while on the bench and during all relevant times in Mr. Thomas’s proceedings. 

C. A Judge’s Impartiality Must Be Evident in A Defendant’s Case 

But the Source of the Bias Need Not Relate to Defendant’s Case. 
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With respect to the concept that bias must be found in “petitioner’s own case,” 

the Seventh Circuit in Bracy, sitting en banc, understandably found this “not 

surprising”: “A habeas petitioner cannot show a due process violation in his own 

case because, for instance, the judge refused to suppress evidence in another case—

or even that the particular judge hardly ever suppresses evidence at the request of 

the defense.” Id.  However, this Court—contrary to the Tennessee Supreme Court’s 

order—has found bias when the bias stemmed from outside the case in dispute. See 

Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813, 822 (1986). 

Nonpecuniary interests, for example, have been found to require 

recusal as a matter of due process. Moreover, as this case 

demonstrates, an interest is sufficiently “direct” if the outcome 

of the challenged proceeding substantially advances the 

judge’s opportunity to attain some desired goal even if that 

goal is not actually attained in that proceeding.  

Aetna, 475 U.S. at 829-30 (Brennan, J., concurring) (emphasis added) (citations 

omitted). In this case, “it would be blinking reality” to conclude that Judge 

Baumgartner did not have an interest in favoring the prosecution to distract from 

his own criminal and unethical acts. Cf. Turner v. Louisiana, 379 U.S. 466, 473 

(1965) (“And even if it could be assumed that the deputies never did discuss the case 

directly with any members of the jury, it would be blinking reality not to recognize 

the extreme prejudice inherent in this continual association throughout the trial 

between the jurors and these two key witnesses for the prosecution.”). The 

Tennessee Supreme Court’s order is contrary to this precedent. 

D. No Prejudice is Required for Structural Errors 
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No showing of prejudice is required when a fundamental constitutional right 

has been denied. See White v. Maryland, 373 U.S. 59 (1963); Vasquez v. Hillery, 474 

U.S. 254 (1986). In Vasquez, this Court noted that a defendant is automatically 

entitled to reversal when tried before a judge with a financial interest in the 

outcome.   

When constitutional error calls into question the objectivity of 

those charged with bringing a defendant to judgment, a 

reviewing court can neither indulge a presumption of 

regularity nor evaluate the resulting harm. Accordingly, when the 

trial judge is discovered to have had some basis for rendering a biased 

judgment, his actual motivations are hidden from review, and we must 

presume that the process was impaired. Similarly, when a petit jury 

has been selected upon improper criteria or has been exposed to 

prejudicial publicity, we have required reversal of the conviction 

because the effect of the violation cannot be ascertained.  

Id. at 263-64 (citations omitted). The Tennessee ruling does not recognize this point.  

E. Mr. Thomas’s Case 

 

Members of Judge Baumgartner’s staff, law enforcement, and the District 

Attorney’s office witnessed illegal or improper conduct by the judge during the 

timeframe in which the pretrial, trial, and post-trial proceedings in Mr. Thomas’s 

case were conducted. The facts stipulated as true during the evidentiary hearing 

established the strong potential for bias on the part of Judge Baumgartner to curry 

favor with law enforcement and prosecutors in order to not have his own criminal 

conduct discovered and prosecuted, or at the very least in order for leniency to occur 

when any charging or sentencing decisions were made with respect to his own 

corrupt judicial behavior. It goes without saying that judges are human. Cf. In re 
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Murchison, 349 U.S. 133 (1955) (“difficult if not impossible for a judge to free 

himself from the influence of what took place in his ‘grand-jury’ secret session”).  

In early 2010, around the timeframe that Mr. Nichols personally met with 

Judge Baumgartner, the former judge summarily denied Mr. Thomas’s motion for 

judgment of acquittal—a motion filed in the middle of trial in December 2009 that 

so concerned the former judge that he took it under advisement through the penalty 

phase of the capital trial and still was considering it approximately two months 

afterward. Yet, around the timeframe the former judge was confronted by the 

elected DA about his conduct, he suddenly determined in summary fashion that the 

motion should be denied. This is exactly the type of nexus with respect to structural 

constitutional error found by the Seventh Circuit. Bracy, 286 F.3d at 411-19. 

The former judge also had a strong motive to favor the prosecution during the 

trial as he was aware that those very prosecutors had observed his erratic behavior 

and that state officials were aware of his involvement with Ms. Castleman. Thus, 

the Tennessee Supreme Court was wrong not to objectively presume that former 

Judge Baumgartner was unable to act as an impartial judge given these egregious 

circumstances and his interest in covering them up. Accordingly, the likelihood of 

judicial bias in Mr. Thomas’s case infects the trustworthiness of the entirety of the 

trial to the point that the presumed bias became structural error. This Court could 

not have put it more clearly: “[W]hen the trial judge is discovered to have had some 

basis for rendering a biased judgment, his actual motivations are hidden from 

review, and we must presume that the process was impaired.” Vasquez, 474 U.S. at 
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263. This is because a trial without a neutral arbiter presiding over it is not a fair 

trial at all. See Moore v. Dempsey, 261 U.S. 86 (1923) (Holmes, J.) (agreeing with 

petitioners that “proceedings in the State Court, although a trial in form, were only 

a form”); Caperton, 556 U.S. at 868 (“The Court asks not whether the judge is 

actually, subjectively biased, but whether the average judge in his position is ‘likely’ 

to be neutral, or whether there is an unconstitutional ‘potential for bias.’”). It is 

inconsistent with this Court’s precedent to require direct proof of actual bias. 

“Insistence upon direct proof would consequently foreclose relief in cases involving 

corrupt but careful judges who are unwilling to expose their own compensatory 

bias.” Bracy, 286 F.3d at 428-29 (Rovner, J., concurring and dissenting). 

II. The Court Should Grant Review To Resolve Differing Views on What 

is Required to Establish Structural Error 

 

The Fifth and Fourteenth Amendment’s Due Process Clauses compel reversal 

of convictions and sentences where, as here, the facts and circumstances create an 

overwhelming impression that the judge was neither impartial nor sober.  However, 

this Court should grant review to resolve questions about what is required to 

establish structural error due to judicial bias and incompetency. See Bracy, 286 F.3d 

at 410 (“[W]e seem not to agree on what the petitioners’ evidentiary burden is and 

how they can meet it.”). Can it be established by temporal proximity? See Caperton, 

556 U.S. at 886 (“The temporal relationship between the campaign contributions, 

the justice’s election, and the pendency of the case is also critical.”). Is it a totality of 

the circumstances test? Rochin, 342 U.S. at 169 (“Regard for the requirements of 

the Due Process Clause ‘inescapably imposes upon this Court an exercise of 
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judgment upon the whole course of the proceedings…”). This case presents an 

excellent vehicle for this Court to address such questions.   

CONCLUSION 

In our judicial system, a “fair trial in a fair tribunal is a basic requirement of 

due process,” and it applies to every adjudicative institute in our country. The 

Tennessee Supreme Court’s failure to recognize structural error from the judge’s 

incapacity and bias should be reviewed to determine whether the foundational 

standard of fairness was achieved in a capital prosecution, when it matters most.  
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IN THE SUPREME COURT OF TENNESSEE 

AT KNOXVILLE 
 

STATE OF TENNESSEE v. 
LETALVIS COBBINS, LEMARICUS DAVIDSON and GEORGE THOMAS 

 
Criminal Court for Knox County 
Nos. 86216A, 86216B & 86216C 

____________________________________ 
 

No. E2012-00448-SC-R10-DD 
____________________________________ 

 
ORDER 

 
FILED  
May 24, 2012 
Clerk of the Court 

 
On May 9, 2012, the State of Tennessee filed an application for an extraordinary appeal 

pursuant to Tenn. R. App. P. 10.  On May 15, 2012, this Court directed counsel for Letalvis 

Cobbins, LeMaricus Davidson, and George Thomas (the “defendants”), to file responses to the 

application by no later than May 18, 2012. The Court has carefully considered the State’s 

application and supporting document, and the responses filed by each defendant. Because Tenn. 

R. App. P. 1 encourages appellate courts to provide a “just, speedy, and inexpensive 

determination of every proceeding on the merits,” we grant the State’s application and invoke 

our power under Tenn. R. App. P. 2 to suspend the rules requiring further briefing and oral 

argument in order to address the question of whether the successor judge erred by requiring new 

trials based on his findings that (1) the original trial judge’s misconduct outside the courtroom 

amounted to structural error and (2) credibility issues concerning the original trial judge 

prevented the successor judge from acting as thirteenth juror. 
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Former Judge Richard Baumgartner presided over the separate trials and sentencing 

hearings of these three defendants. Each defendant was convicted of multiple non-capital 

offenses. In addition, Mr. Davidson and Mr. Thomas were convicted of the first-degree murders 

of Channon Christian and Christopher Newsom, and Mr. Cobbins was convicted of the first-

degree murder of Ms. Christian. After capital sentencing hearings before a jury in each case, Mr. 

Davidson received the death penalty, and Messrs. Cobbins and Thomas received sentences of life 

without the possibility of parole. On March 10, 2011, before hearing the respective motions for a 

new trial, former Judge Baumgartner resigned from the bench after pleading guilty to one count 

of official misconduct. The Chief Justice designated Senior Judge Jon Kerry Blackwood to serve 

as the successor judge to hear the motions for new trial and perform all other duties required of a 

trial judge on these cases. 

Tenn. R. Crim. P. 25(b) addresses the duties and authority of a successor judge in these 

circumstances. The rule provides as follows: 

(1) After a verdict of guilty, any judge regularly presiding in or who is 
assigned to a court may complete the court’s duties if the judge before whom the 
trial began cannot proceed because of absence, death, sickness, or other disability.   
(2) The successor judge may grant a new trial when that judge concludes that 
he or she cannot perform those duties because of the failure to preside at the trial 
or for any other reason. 
 
The original trial judge did not expressly approve the jury verdicts of these defendants as 

thirteenth juror. See State v. Carter, 896 S.W.2d 119, 122 (Tenn. 1995) (holding that Tenn. R. 

Crim. P. 33 imposes upon a trial judge the mandatory duty to serve as the thirteenth juror in 

every criminal case). Thus, as required by Tenn. R. Crim. P. 25(b)(2), the successor judge 
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considered whether he could perform the thirteenth-juror review. See State v. Brown, 53 W.W.3d 

264, 275 (Tenn. Crim. App. 2000).1 

A successor judge, assessing whether he or she is able to act as thirteenth juror, must 

“determine the extent to which witness credibility was a factor in the case and the extent to 

which he had sufficient knowledge or records before him in order to decide whether the credible 

evidence, as viewed by the judge, adequately supported the verdict.” State v. Brown, 53 S.W.3d 

at 275. A successor judge may perform the thirteenth-juror review if the record is available and if 

witness credibility is not an overriding issue. State v. Brown, 53 S.W.3d at 275. “When witness 

credibility is the primary issue raised in the motion for new trial, the successor judge may not 

approve the judgment and must grant a new trial.” State v. Biggs, 218 S.W.3d 643, 654 (Tenn. 

Crim. App. 2006) (emphasis added) (citing State v. Brown, 53 S.W.3d at 275). 

The successor judge in these cases determined that he could not perform the thirteenth-

juror review because the credibility of the original trial judge had been called into question by his 

misconduct outside the courtroom. Notably, the successor judge did not find that witness 

credibility was the primary issue raised in the motions for new trial or that witness credibility 

was an overriding issue in these trials. We are aware of no authority holding that an original trial 

judge’s credibility is an appropriate factor for a successor judge to consider when determining 

whether he is able to perform the thirteenth-juror review. 

                                                
1 The State argues that comments of the original trial judge at the defendants’ non-capital 

sentencing hearings indicate that he approved the jury verdict as thirteenth juror. We need not 
decide in this appeal whether a successor judge may construe comments of an original trial judge 
at a sentencing hearing as implicitly approving a jury’s verdict as thirteenth juror. Where, as 
here, an original judge has not explicitly approved the jury’s verdict as thirteenth juror, a 
successor judge does not err by concluding that the thirteenth-juror review has not been 
performed and by considering whether he or she may fulfill that obligation. 
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The successor judge also determined that new trials were required because the original 

trial judge’s misconduct constituted structural error. At a June 9, 2011 hearing, the successor trial 

judge, after extensively reviewing the record, listened to a recording of one defendant’s 

testimony, and reviewing all of the physical evidence, stated that he “[could not] find in any way 

that the trial court was in any way impaired or not capable of discharging professional 

responsibilities that were required of him as trial judge in this case. Couldn’t find it at all.” Later, 

at a hearing on December 1, 2011, the successor judge reaffirmed this finding when he stated, “I 

can’t point to any part of the transcript and say, as I’m reading this, he’s drunk. He’s intoxicated. 

I can’t do that.” 

We are aware of no authority holding that a trial judge’s misconduct outside the 

courtroom constitutes structural error when there is no showing or indication in the record that 

the trial judge’s misconduct affected the trial proceedings. “Structural constitutional errors are 

errors that compromise the integrity of the judicial process itself.” State v. Rodriguez, 254 

S.W.3d 361, 371 (Tenn. 2008) (citing State v. Garrison, 40 S.W.3d 426, 433 n.9 (Tenn. 2000)). 

A structural error “necessarily render[s] a criminal trial fundamentally unfair or an unreliable 

vehicle for determining guilt or innocence.” Neder v. United States, 527 U.S. 1, 9 (1999). 

Accordingly, “[s]tructural constitutional errors are not amenable to harmless error review, and 

therefore, they require automatic reversal when they occur.” State v. Rodriguez, 254 S.W.3d at 

361. 

Examples of structural constitutional errors include the complete denial of counsel, a 

biased trial judge, racial discrimination in the selection of a grand jury, denial of self-

representation at trial, denial of a public trial, and a defective reasonable-doubt jury instruction. 
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See Washington v. Recuenco, 548 U.S. 212, 218 n.2 (2006). As these examples illustrate, 

structural error, by definition, deprives a defendant of the right to a fair trial because such error 

fundamentally compromises the trial process. 

One hundred years ago, this Court observed that “[i]t is of lasting importance that the 

body of the public should have confidence in the fairness and uprightness of the judges created to 

serve as dispensers of justice.” In re Cameron, 126 Tenn. 614, 658-59, 151 S.W. 64, 76 (1912). 

The public’s confidence in the judiciary is undermined by irresponsible and improper conduct of 

judges. Accordingly, Tenn. Sup. Ct. R. 10, Canon 2A requires that all judges “shall respect and 

comply with the law and shall act at all times in a manner that promotes public confidence in the 

integrity and impartiality of the judiciary.” The requirement applies to judges’ professional and 

personal conduct. Tenn. Sup. Ct. R. 10, Canon 2A cmt. It also obligates judges to avoid not only 

impropriety but also the appearance of impropriety. An appearance of impropriety arises when a 

judge’s conduct “would create in reasonable minds a perception that the judge’s ability to carry 

out judicial responsibilities with integrity, impartiality, and competence is impaired.” Tenn. Sup. 

Ct. R. 10, Canon 2A cmt. 

The original trial judge’s conduct outside the courtroom amounted to a clear and palpable 

violation of Tenn. Sup. Ct. R. 10, Canon 2A, and this order should not be construed as 

condoning or excusing the original trial judge’s conduct which has called into question the 

integrity of Tennessee’s judiciary. However, at its core, Due Process requires a “’fair trial in a 

fair tribunal,’ before a judge with no actual bias against the defendant or interest in the outcome 

of his particular case.” Smith v. State, 357 S.W.3d 322, 342 (Tenn. 2011) (quoting Bracy v. 

Gramley, 520 U.S. 899, 904-05 (1997)). Although given the opportunity, the defendants failed to 
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offer any proof that the original trial judge’s misconduct outside the courtroom affected the 

integrity of the trials. No such proof exists in the record before this Court.2 Accordingly, in the 

absence of controlling authority otherwise, we decline to hold that a trial judge’s out-of-court 

misconduct, by itself, constitutes structural error unless there is proof that the misconduct 

affected the trial proceedings. Cf. State v. Benson, 972 S.W.2d 202, 206 (Tenn. 1998) (requiring 

proof that the trial judge, who engaged in acts of corruption at the time of the petitioner’s trial, 

actually solicited a bribe from the petitioner). We conclude, therefore, that the successor judge 

erred by requiring new trials on the grounds of structural error and his inability to carry out the 

thirteenth-juror review due to credibility issues concerning the original trial judge. 

Accordingly, we vacate the successor judge’s orders granting the defendants’ motions for 

new trial, and we remand these cases to the trial court for the successor trial judge to determine 

expeditiously, under the standards articulated herein, whether he is able to fulfill his duty to 

perform thirteenth-juror review. Should the successor trial judge determine that he is unable to 

fulfill this duty “because of the failure to preside at the trial or for any other reason,” Tenn. R. 

Crim. P. 25(b)(2) obligates him to grant the defendants new trials. However, should the 

successor trial judge find that he is able to fulfill his duty as thirteenth juror and to rule on the 

motions for a new trial, he may do so. 

        PER CURIAM 

                                                
2 In contrast, the State conceded that during the trial of Vanessa Coleman, a fourth 

defendant in this criminal episode and whose re-trial is not being challenged, the original trial 
judge “seemed disoriented, speech was very slow . . . he barely read the verdicts . . . . He was 
confusing the defendants’ names.”  
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IN THE SUPREME COURT OF TENNESSEE 
AT KNOXVILLE 

 
STATE OF TENNESSEE v. 

LETALVIS COBBINS, LEMARICUS DAVIDSON and GEORGE THOMAS 
 

Criminal Court for Knox County 
Nos. 86216A, 86216B & 86216C 

____________________________________ 
 

No. E2012-00448-SC-R10-DD 
____________________________________ 

 
ORDER 

 
FILED  
May 15, 2012 
Clerk of the Court 

 
The State of Tennessee has filed an application for an extraordinary appeal. See Tenn. R. 

App. P. 10. The State seeks review of the trial court’s order granting the defendants new trials. 

Upon due consideration of the application, the Court desires a response to the application and 

directs counsel for the defendants to file a response to the application no later than May 18, 

2012.  
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IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE 
AT KNOXVILLE 

 
STATE OF TENNESSEE v. 

LETALVIS COBBINS, LEMARICUS DAVIDSON and GEORGE THOMAS 
 

Criminal Court for Knox County 
Nos. 86216A, 86216B & 86216C 

____________________________________ 
 

No. E2012-00448-CCA-R10-DD 
____________________________________ 

 
ORDER 

 
FILED  
April 13, 2012 
Clerk of the Court 

 
The State of Tennessee, through the Office of the Attorney General, has filed an 

application for an extraordinary appeal, see Tenn. R. App. P. 10, seeking review of the trial 

court’s order granting the Defendants new trials on grounds that: (1) former Judge Richard 

Baumgartner, who presided over each of the Defendants’ trials, committed “numerous egregious 

actions” in violation of both the criminal law and the Code of Judicial Conduct while presiding 

over the cases resulting in structural error that denied these Defendants their rights to fair trials; 

and (2) former Judge Baumgartner did not discharge the duty as the thirteenth in these cases 

before leaving the bench and the successor judge on these cases “in unable to serve as thirteenth 

juror” given “the numerous issues concerning the credibility of both certain testifying witnesses 

and the trial judge.”  

In our review of this mater, we will first set out the chronology. The Defendants were 

found guilty by three separate juries of the first degree murders of Channon Christian and 

Christopher Newsom as well as various other non-capital offenses arising out of the same 
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criminal episode that resulted in the murders, including, but not limited to, especially aggravated 

kidnapping, aggravated rape, and especially aggravated robbery. 

The Defendants were trial separately on the following dates: 

Defendant Cobbins: August 17 through August 26, 2009 
Defendant Davidson: October 19 through October 30, 2009 
Defendant Thomas: December 1 through December 10, 2009 
 

Defendant Lemaricus Davidson was sentenced to death by his jury for the murders of 

both Christian and Newsom. Defendant George Thomas was sentenced to life without the 

possibility of parole for the murders of both Christian and Newsom by his jury. Defendant 

Letalvis Cobbins was sentenced by his jury to life without the possibility of parole for the murder 

of Christian. Defendant Vanessa Coleman, who is not a party to this motion, received an 

effective sentence of fifty-three years for facilitation of the first degree murder of Christian, as 

well as for her other convictions. Her trial was held from May 3 through May 10, 2010. 

At the sentencing hearings on the Defendants’ non-capital convictions, former Judge 

Baumgartner commented at length on his view of the evidence presented during each of the trials 

in the course of his discussion of the appropriateness of applying certain statutory aggravating 

and mitigating circumstances to the non-capital sentencing decisions. Subsequently, on March 

10, 2011, he pled guilty to one count of official misconduct and resigned from the bench the 

same day. At that point, the Defendants’ motions for new trial had not yet been heard. 

Subsequently, Senior Judge Jon Kerry Blackwood was designated by the supreme court to hear 

the Defendants’ motions for new trial and perform all other duties required of a trial judge on 

these cases. 
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On June 9, 2011, a hearing was held on the motion for new trial filed by counsel for 

Defendant Cobbins. At that hearing, Senior Judge Blackwood stated that he believed he could 

“proceed with the motion for a new trial.” 

Senior Judge Blackwood then proceeded to discuss, based upon his review of the record 

in this case, the extent he believed that witness credibility had been a factor. He then concluded 

that while witness credibility “play[ed] a part in every criminal trial,” there was “ample other 

physical evidence in the record” and “ample other testimony in the record” such that he could 

discharge his responsibility as thirteenth juror in the case. Senior Judge Blackwood then 

announced that he “accept[ed] and approve[d] the verdict of the jury as the 13th juror.” However, 

he announced that he would not enter an order denying Defendant Cobbins’ motion for new trial 

until defense counsel in that case and the other cases had an opportunity to amend their motions 

for new trial and present argument at a hearing on the structural error issue that had been raised 

by counsel for Defendant Cobbins in an amendment to his motion for new trial filed on the 

morning of the June 9, 2011 hearing. 

Counsel for the Defendants subsequently filed amended motions for new trials, asserting 

both the structural error and thirteenth juror arguments. At the conclusion of the hearing on the 

amended motions, Senior Judge Blackwood granted all four Defendants new trials based both 

upon his structural error finding and his conclusion that he could not act as thirteenth juror in this 

case. In his findings of fact and conclusions of law, entered following the hearing, Senior Judge 

Blackwood concluded that former Judge Baumgartner had not acted as thirteenth juror as to the 

trials and that they “were beset by significant credibility concerns regarding both certain 

witnesses and the trial judge.” The order stated that while the court “had previously determined 
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that it was able to serve as thirteenth juror in Mr. Cobbins’ case, . . . any order denying Mr. 

Cobbins’ motion for new trial relative to the thirteenth juror issue [was] hereby withdrawn.” 

Defendant Coleman is not a party to this motion. The State did not seek to appeal the 

granting of a new trial as to Coleman. In its Rule 10 application, the State asserts that “[b]ecause 

the thirteenth-juror rule was already satisfied prior to [Senior] Judge Blackwood’s designation to 

hear these cases, Judge Blackwood exceeded his authority to vacate the juries’ verdicts under the 

thirteenth-juror rule.” Finally, citing to State v. McKim, 215 S.W.3d 781, 792 (Tenn. 2007), the 

State argues that without an extraordinary appeal in these cases, it will “lose a right or interest 

that may never be recaptured,” because if the Defendants are retried, the challenge by the State to 

the order granting the new trials will have become moot. We will consider these claims. 

Initially, we note that our decision in this order pertaining to the State’s Rule 10 

application can neither affirm nor reverse the trial court’s grounds for granting new trials. 

Furthermore, if the State’s application to appeal were granted, only two possible results could 

occur in each case following briefing and oral arguments. Either the trial judge’s order granting a 

new trial would be affirmed on at least one of the grounds (affirmance of the order would not 

require agreement with the trial court on both grounds) and new trials for each Defendant would 

be held, probably many months after they are currently scheduled; or, this court would reverse 

the trial court’s order granting new trials, and then the trial court would have to rule on the 

remaining grounds for new trial asserted by Defendants Cobbins, Davidson, and Thomas. The 

results of the hearings on the remaining grounds for new trial could result in the trial court 

against granting a new trial to one or more of the three named Defendants, or if all the motions 

for trial were denied, then the Defendants would be entitled to appeal their convictions and 
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sentences – a second round of appeals. Meanwhile Defendant Coleman’s new trial would have 

been held, and, if she is convicted again, her appeal from those convictions could be well on the 

way toward final disposition. We mention this scenario not to state what we feel should or would 

occur, but only to point out some of the considerations made when contemplating judicial 

efficiency. We next will review the circumstances under which the State’s Rule 10 application 

may be granted. 

First we note the court rules which are applicable to our consideration. 

Rule 33(d) of the Tennessee Rules of Criminal Procedure provides that “[t]he trial court 

may grant a new trial following a verdict of guilty if it disagrees with the jury about the weight 

of the evidence.” In State v. Carter, 896 S.W.2d 119, 122 (Tenn. 1995), the supreme court 

interpreted this rule as “impos[ing] upon a trial court judge the mandatory duty to serve as the 

thirteenth juror in every criminal case,” explaining that “approval by the trial judge of the jury’s 

verdict as the thirteenth juror is a necessary prerequisite to imposition of a valid judgment.” Id. 

When the same judge who presided over the trial overrules a defense motion for a new trial 

without comment, “an appellate court may presume that the trial judge has served as the 

thirteenth juror and approve the jury’s verdict.” Id. Such statements by the trial judge must be 

“clear and unequivocal.” State v. Moats, 906 S.W.2d 431, 435 (Tenn. 1995). 

Rule 25(b)(1) of the Rules of Criminal Procedure staes: “After a verdict of guilty, any 

judge regularly presiding in or who is assigned to a court may complete the court’s duties if the 

judge before whom the trial began cannot proceed because of absence, death, sickness, or other 

disability.” Rule 25(b)(2) provides that “[t]he successor judge may grant a new trial when that 

jduge concludes that he or she cannot perform those duties because of the failure to preside at the 
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trial or for any other reason.” This court has held that a successor judge’s consideration, pursuant 

to Rule 25(b), of whether the duties of the original judge with regard to a motion for new trial 

can be met in a particular case “must include an assessment of his or her ability to act as a 

thirteenth juror, including witness credibility.” State v. Nail, 963 S.W.2d 761, 765 (Tenn. Crim. 

App. 1997); see also State v. Biggs, 218 S.W.3d 643, 653-54 (Tenn. Crim. App. 2006); State v. 

Brown, 53 S.W.3d 264, 275 (Tenn. Crim. App. 2000). This assessment in turn requires the 

successor judge to determine “the extent to which witness credibility was a factor in the case and 

the extent to which he [or she] had sufficient knowledge or records before him [or her] in order 

to decide whether the credible evidence, as viewed by the judge, adequately supported the 

verdict.” Nail, 963 S.W.2d at 766; see also Biggs, 218 S.W.3d at 654; Brown, 53 S.W.3d at 275. 

If these determinations cannot be made by the successor judge, then the verdict cannot be 

approved an a new trial must be granted. See Biggs, 218 S.W.3d at 654; Brown, 53 S.W.3d at 

275; Nail, 963 S.W.2d at 766. 

This court has held that the State may attempt to appeal, when the trial court grants a new 

trial to a convicted defendant, by utilizing Tennessee Rule of Appellate Procedure 10. State v. 

Perry, 740 S.W.2d 723, 724 (Tenn. Crim. App. 1987). However, it is obvious that the situation 

must comport with the requirements of Rule 10. As per its specific provisions, that rule is 

applicable in only two situations:  

1. If the lower court has so far departed from the accepted and usual course 
of judicial proceedings as to require immediate review, or  

2. If necessary for complete determination of the action on appeal as 
otherwise provided in these rules. 

3.  
Tenn. R. App. P. 10(a). 
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As to the first situation, our supreme court stated in State v. Willoughby, 594 S.W.2d 388 

(Tenn. 19980), listed six conditions that would make a Rule 10 extraordinary appeal appropriate. 

These conditions, along with our conclusion as to their applicability to the Rule 10 application 

before us, are set forth as follows: 

1 & 2. Where the ruling of the court below represents a fundamental 
illegality or where the action of the trial judge was without legal authority. 
 
We conclude that the trial court’s granting of the motions for new trial on the basis of (a) 

inability to act as thirteenth juror as the successor judge and (b) fundamental structural error 

cannot be said to be a fundamental illegality or be without legal authority. In other words, the 

trial judge has the authority and legal ability to grant a new trial on either ground. 

3 & 4. Where the ruling constitutes a failure to proceed according to the 
essential requirements of the law or where the action of the trial judge 
constituted a plain and palpable abuse of discretion. 
 
Likewise, we cannot conclude that the trial court acted with a “plain and palpable” abuse 

of its discretion. The record itself bears out this conclusion. Further, the record in this Rule 10 

application does not reflect that the trial court failed to “proceed according to the essential 

requirements of the law.” The State was allowed to be heard on all arguments raised by the 

Defendants. We do note that, in the motion for new trial hearing, the State never argued that 

former Judge Baumgartner satisfied the requirement to act as thirteenth juror during the 

sentencing hearings of the Defendants, a principal argument before this Court in its Rule 10 

application. While we decline to conclude that this specific argument is waived because of a 

failure to present it at the appropriate time in the trial court, it is significant in consideration of 

whether these two conditions, and the final two conditions listed below, apply in this case. 
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5 & 6. Where the ruling is tantamount to the denial of either party of a day in 
court or where either party has lost a right or interest that may never be 
recaptured. 
 
As stated previously, the State was allowed to fully present any arguments it wished to 

provide at the hearing on the motion for new trial. The ruling by the trial court does not bar the 

State from prosecuting any of the three Defendants for the cases which are the subject of the 

Rule 10 application. 

Arguably the only “right or interest” lost by the State is the “right” to have an appellate 

court affirm all of the convictions and sentences. However, as previously stated, even if this Rule 

10 application is granted, this Court would not be reviewing all of the issues regarding the 

convictions and sentences. The result of an extraordinary appeal could only be either (1) new 

trials as currently ordered, or (2) further appeals by the Defendants on the remaining issues (or 

possibly another application by the State to appeal if the trial court granted any of the 

Defendants a new trial on another ground). 

As to the second situation when Rule 10(a) is applicable, the Advisory Commission 

Comments to Rule 10 state in part, “The circumstances in which review is available under [Rule 

10], however, are very narrowly circumscribed to those situations . . . as may be necessary to 

permit complete appellate review on a later appeal.” (emphasis added) We interpret the rule, in 

light of these comments, to mean that a Rule 10 appeal is applicable under 10(a)(2) when a legal 

issue arises while criminal proceedings are pending prior to a judgment being entered, when 

there is the possibility of a later direct appeal. Therefore it would not apply to the situation, as 

exists here, where the trials were completed, judgments were entered, but new trials were 

ordered post verdict. 
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  The fact that the State did not prevail in the motion for new trial, standing alone, does not 

authorize the granting of an extraordinary appeal to review the trial court’s action. If it did, then 

the Tennessee Rules of Appellate Procedure would grant the State an appeal as of right pursuant 

to Rule 3(c). 

We have thoroughly reviewed the documents appended to the State’s application. 

Defendant Coleman was granted a new trial for the same reasons that Defendants Cobbins, 

Davidson, and Thomas were granted new trials. As previously stated, the State explicitly chose 

not to seek appellate review as to Defendant Coleman’s case. The only difference we can detect 

in Defendant Coleman’s case and those of the other three Defendants is the degree of the 

problems that caused the trial court to render its ruling, not the existence of the problems.  

For reasons which we will explain, we therefore conclude that the State’s application for 

extraordinary appeal pursuant to Tennessee Rule of Appellate Procedure 10 must be denied. 

While not all of the factual situations leading us to this conclusion are listed below, the most 

significant ones are as follows. 

First, the State and all Defendants entered into a stipulation that statements made by 

various persons interviewed by Tennessee Bureau of Investigation (“TBI”) agents are facts 

deemed true (in other words, not merely stipulation as to what these witnesses would say if 

called to testify). The State reserved objection to some portions of the statements as to relevancy 

and hearsay. As per the record available before us, the following facts in support of the trial 

court’s ruling exist as to these proceedings only. 

In this regard, we note that the portion of the TBI reports which were made public 

records show that former Judge Baumgartner, starting well before the trials in these matters, and 
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continuing through them, was a heavy user of alcohol and legally and illegally obtained narcotics 

and that his impairment was suspected by, among others, prosecutors, nurses, law enforcement 

officers, and court personnel. 

In addition, it is clear from the record before us that former Judge Baumgartner explicitly 

reserved acting as thirteenth juror on Defendant Davidson’s conviction of the first degree 

murders of Christian and Newsom, and as to the resulting death sentences imposed by the jury as 

to each victim. During Defendant Davidson’s sentencing hearing on the non-capital offenses, 

former Judge Baumgartner stated: 

You are – Mr. Davidson, you are not somebody that should be on the 
street with the rest of us. You should never, ever, ever be on the street with the 
rest of us. The jury has determined that you’re guilty beyond a reasonable doubt 
of the first-degree murder of these two young people. They’ve determined that the 
appropriate sentence is death. I think – I have a motion for a new trial to go, so 
I’m going to reserve expressing my opinion on that until we have a motion for 
new trial. But, in my judgment, there is no sentence great enough to punish you 
for the conduct that you’ve been convicted of. 

 
In view of the legal authorities and the reasoning which we have set out, we conclude that 

this is not a case in which a Rule 10 appeal is appropriate. By this order, we neither affirm nor 

deny the rulings of the successor trial court but, instead, conclude that the Rule 10 application 

should be denied. Accordingly, for all the reasons set forth above, the application for an 

extraordinary appeal is DENIED. Costs on appeal are taxed to the State of Tennessee.  

      ALAN E. GLENN, JUDGE 
 

      THOMAS T. WOODALL, JUDGE 
Dissent by ROBERT W. WEDEMEYER, JUDGE 
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FILED  
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ROBERT W. WEDEMEYER, J., dissenting. 
 

Upon consideration of the arguments, transcripts, and record presently before this Court, 

I respectfully disagree with my colleagues’ conclusion that the State’s Rule 10 application for 

extraordinary appeal should be denied. In my view, the State set forth valid arguments on both 

the thirteenth juror issue and structural error issue to warrant this Court to exercise its discretion 

and grant extraordinary review pursuant to Rule 10 of the Rules of Appellate Procedure. 

 A. Thirteenth Juror 
 

In its Rule 10 application, the State presents a compelling argument, supported by trial 

transcripts, that Judge Baumgartner fulfilled his thirteenth juror obligation through statements at 

each Defendant’s respective post-trial hearings. The State contends that, because Judge 

Baumgartner fulfilled the thirteenth juror requirement, Judge Blackwood had neither the legal 

authority nor the legal obligation to act as the thirteenth juror in any of the three cases. The State 

concludes that Judge Blackwood’s decision to grant a new trial for each of the three Defendants, 

based on the thirteenth juror rule, was without legal authority and, therefore, presents a valid 
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basis for granting the Rule 10 application for extraordinary appeal. See State v. McKim, 215 

S.W.3d 781, 791 (Tenn. 2007) (citing State v. Willoughby, 594 S.W.2d 388, 392 (Tenn. 1980) 

(“This Court has stated that a Rule 10 extraordinary appeal will lie whenever the prerequisites 

for common law certiorari exist: . . . the trial court’s action is without legal authority . . . .”). If 

Judge Baumgartner did indeed satisfy his thirteenth juror duty, Judge Blackwood then would 

have “so far departed from the accepted and usual course of judicial proceedings as to require 

immediate review.” Tenn. R. App. P. 10(a)(1). Because the State presents a valid argument, 

complete with supporting documents, on the issue, I believe it has satisfied the threshold 

showing to warrant further proceedings. Therefore, I would grant the State’s Rule 10 application 

for extraordinary review. 

B. Structural Error 
 

After thorough research on this issue, I have concluded that the appropriate legal standard 

for determining whether there is structural error in a trial is unclear. Further, it is unclear whether 

the legal reasoning and analysis Judge Blackwood applied in his decision to grant a new trial to 

each of the three Defendants, based on structural error, constituted the appropriate standard. If 

the appropriate standard requires, as the State argues, that the Defendants demonstrate a 

connection between Judge Baumgartner’s misconduct and his decisions at trial, then Judge 

Blackwood applied an incorrect standard, and the Defendants have failed to show that they did 

not receive fair trials. See Thurmond v. McKee, No. 1:06-cv-580, 2009 WL 929001, at *18 

(W.D. Mich. Apr. 2, 2009) (“. . . even assuming the existence of some due-process principle at 

work in the present case, that principle would certainly require evidence that the judge’s personal 

problems have had some substantial impact on the fairness of a criminal defendant’s trial.”). At 
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this point in the appeals process, none of the Defendants have demonstrated any specific 

instances of bias or unfairness by Judge Baumgartner in their respective trials. Therefore, I 

would grant the Rule 10 application for extraordinary appeal, ordering that all parties fully brief 

and orally argue the issue, in order for this Court to properly determine a resolution. Tenn. R. 

App. P. 10(a) (“[A]n application for extraordinary appeal lies from an interlocutory order of a 

lower court . . . [i]f necessary for a complete determination of the action on appeal . . . .”). 

Conclusion 
 

Accordingly, for the reasons set forth above, I conclude that the State’s Rule 10 

application for an extraordinary appeal should be GRANTED. 

 
      ROBERT W. WEDEMEYER, JUDGE  
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      ) 
STATE OF TENNESSEE   ) 
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      ) 

v.     )  NO. 86216-A, -B, -C, and -D 
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LEMARICUS DEVALL DAVIDSON, )  
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And VANESSA COLEMAN,   )         
 Defendants.    ) 
        ) 
          FILED 
          2011 DEC-5 
 

ORDER GRANTING DEFENDANTS’ MOTIONS FOR NEW TRIAL 
 

 This matter came before the Court on December 1, 2011, for a hearing on the defendants’ 

original and amended Motions for New Trial. 

At the hearing, the Court considered specifically the defendants’ assertions that the trial 

judge’s actions, as detailed in the Tennessee Bureau of Investigation (TBI) file introduced into 

evidence during the hearing, rendered the trial judge unfit to preside over the trials, thus denying 

the defendants their rights to a fair trial as guaranteed by the United States and Tennessee 

Constitutions. The Court also considered the defendants’ assertions that the trial court failed to 

serve as thirteenth juror in any of the four cases, and because the witness credibility issues 

present in the four trials prevented this Court from serving as thirteenth juror, the defendants 

were entitled to a new trial. 

The Court had reviewed the TBI investigative file and the record as a whole—including 

the transcripts of all proceedings in the four cases—extensively before the December 1 hearing. 
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At the conclusion of the hearing, having considered the arguments of counsel and the record as a 

whole, this Court made extensive findings of fact and conclusions of law.3 The Court orally 

GRANTED the motions for new trial on two grounds: 

1. The trial court’s presiding over these cases while committing numerous 
egregious actions which violated both criminal law and the Code of Judicial 
Conduct, and while under the influence of narcotic drugs, denied the 
defendants their rights to a fair trial. Such actions constitute structural error, 
rendering the trials fundamentally unfair and mandating new trials for all four 
defendants; and 
 

2. Given the numerous issues concerning the credibility of both certain testifying 
witnesses and the trial judge, this Court is unable to serve as thirteenth juror in 
any of these trials. Thus, new trials must be granted.  
 

The present order summarizes of the Court’s conclusions of law. 
 

Trial Judge’s Actions/Structural Error 
 

 “[T]he Due Process Clause clearly requires a ‘fair trial in a fair tribunal.’ . . . before a 

judge with no actual bias against the defendant or interest in the outcome of his particular case.” 

Bracy v. Gramley, 520 U.S. 899, 904-05 (1997); see also State v. Austin, 87 S.W.3d 447, 470 

(Tenn. 2002); Tenn. Const. art. I, § 9 and art. VI, § 11. It is unquestioned that a defendant’s right 

to an impartial judge “is one of the rights that are so basic to a fair trial that their infraction has 

never been treated as harmless.” State v. Benson, 973 S.W.2d 202, 207 (Tenn. 1998) (citing 

Vasquez v. Hillery, 474 U.S. 254, 263 (1986)). If a defendant is denied is right to an impartial, 

unbiased judge, the error “is a constitutional error which affects the integrity of the judicial 

process. A new trial is the only remedy.” Benson, 973 S.W.2d at 207. 

                                                
3 As of this writing, a transcript of the December 1 hearing is being prepared. Upon its 

completion, the transcript shall be incorporated into this order by reference. The present order is 
being prepared to facilitate any extraordinary appellate review the State might seek. 
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Furthermore, the United States Supreme Court has held that “[d]ue process implies a 

tribunal both impartial and mentally competent to afford a hearing.” Jordan v. Massachusetts, 

225 U.S. 167, 176 (1912) (emphasis added); see also Tanner v. United States, 483 U.S. 107, 126-

27 (1987) (reaffirming defendant’s right to trial by mentally competent tribunal). Denial of a 

defendant’s right to a jury trial has been identified as structural error necessitating automatic 

reversal when it occurs. See State v. Rodriguez, 254 S.W.3d 361, 371 (Tenn. 2008). Both Jordan 

and Tanner addressed allegations of mentally incompetent jurors, but in this Court’s view, due 

process requires that the judge presiding over the case be mentally competent as well. 

The TBI Investigative File contains extensive evidence detailing the trial judge’s 

addiction to powerful narcotic painkillers in the time before, during, and after these four trials. 

As early as 2008, the trial judge’s physician, Dr. Dean Conley, expressed concern that the judge 

was dependent on painkillers. The doctor urged the judge to retire. Judge Baumgarter admitted 

that he was addicted to painkillers and needed to stop taking them, but he refused his doctor’s 

suggestion. The judge’s administrative assistant, Jennifer Judy, and the elected district attorney 

for the Sixth Judicial District, Randall E. Nichols, also expressed concern over the judge’s 

condition, by the judge ultimately did not remedy his condition. Rather the judge continued to 

take large amounts of painkillers on a daily basis, seeking his drugs—including hydrocodone and 

Oxycodone—not only from several different physicians, but also from street sources, including 

Deena Castleman (whom the judge new to be a former Drug Court participant), and Chris 

Gibson (whom the judge knew to be on probation in his court). Over time, the judge began to 

take numerous extended breaks during the day and would return after these breaks exhibiting 

changes in his demeanor. Ms. Judy recalled certain occasions in which the judge appeared too 
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affected to take the bench, requiring her to postpone the judge’ docket on those days where the 

judge was incapable of taking the bench. 

Evidence of the trial judge’s addition was readily observed at the time of at least three of 

the four trials. During Mr. Davidson’s trial, the trial judge visited Ms. Castleman at St. Mary’s 

hospital during breaks in the trial and during evenings. Some hospital staff members reported 

that the judge appeared to be affected during his hospital visits. During Mr. Thomas’ trial, the 

judge was late for the first day of jury selection and would step off the bench to take numerous 

calls during jury selection. During Ms. Coleman’s trial—which occurred after the trial judge 

began his routine visits to Mr. Gibson’s residence for the purpose of buying and using drugs—

Mr. Price observed that the judge appeared to have difficulty concentrating and was possibly 

under the influence during jury selections. Ms. Fitzgerald echoed those concerns and reported 

seeing the judge sleeping in his car during jury selection. Both prosecutors also reported seeing 

the judge’s car weaving and nearly causing an accident upon returning form one day of jury 

selection. Also, during the reporting of the verdict in Ms. Coleman’s case the judge had 

pronounced difficulty reading the verdicts. At one point during Ms. Coleman’s case the judge put 

his head down on the bench. Ms. Judy sent a note to the judge asking him to raise his head; the 

judge replied with an obscenity-filled note which the judge later admitted that he did not 

remember writing. 

In addition to the trial judge’s extensive drug use which rendered him mentally unfit to 

preside over these trials, the trial judge committed numerous acts before, during, and after these 

trials that violated both criminal law and the Code of Judicial Conduct. First, the clear import of 

the trial judge’s pharmacy records is that the trial judge engaged in doctor shopping in acquiring 
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painkillers, particularly hydrocodone and oxycodone. The judge also illegally engaged in the 

buying and selling of drugs from street sources, including Mr. Gibson and Ms. Castleman. The 

judge arranged for many of these transactions using his Drug Court-issued telephone and official 

office phone. The judge’s actions also caused Ms. Castleman to face legal troubles, as she used 

$200 which the judge gave her on one occasion to buy drugs for him to purchase drugs for 

herself, which led to her being arrested on public intoxication charges. Also, when Ms. 

Castleman was arrested in the hospital after fills were found in a flower pot, those drugs were 

either provided to Ms. Castleman by the trial judge or were being held by Ms. Castleman for 

delivery to the trial judge (it is unclear from the record). The judge also improperly used his 

influence to visit Ms. Castleman at St. May’s in violation of the hospital’s no-visitation rules by 

stating that he was her attorney, when clearly no attorney-client relationship existed. Judge 

Baumgartner inappropriately attempted to influence a general sessions drug and a prosecutor to 

bestow special treatment on Ms. Castleman for the St. Mary’s-related charges and also 

improperly inserted himself into Ms. Castleman’s legal affairs by providing bond money and 

securing the services of an attorney for Ms. Caslteman. Furthermore, when Ms. Castleman failed 

a drug test administered in the judge’s chambers, Judge Baumgartner lied to the housing director 

at the YWCA, telling the program manager that Ms. Castleman had passed the test. 

The list of the trial judge’s extensive and egregious actions during the time before, 

during, and after the times of the defendants’ trials makes clear that the judge was utterly 

unqualified to preside over these trials. Through the pharmacy records and testimony of 

witnesses, it is reasonable to conclude that the judge was under the influence of powerful 

narcotic painkillers during these trials, thus denying the defendants the right to a fair trial by a 
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mentally competent tribunal. The judge’s extensive violations of criminal law and judicial ethics 

rendered the judge legally and ethically incompetent to preside over these trials in an unbiased 

manner, as the federal and state constitution require. 

Federal and state case law make clear that the denial of a defendant’s right to a fair trial 

constitutes structural error. “Structural constitutional errors are not amenable to harmless error 

review, and therefore, they require automatic reversal when they occur.” Rodriguez, 254 S.W.3d 

at 371. Accordingly, the structural errors that compromised the fundamental fairness and 

integrity of these four trials require this Court to ORDER the defendants’ motions for new trial to 

be GRANTED.  

Thirteenth Juror 
 
 Rule 33(D) of the Tennessee Rules of Criminal Procedure provides that a “trial court may 

grant a new trial following a verdict of guilty if it disagrees with the jury about the weight of the 

evidence.”  The rule “is the modern equivalent to the ‘thirteenth juror rule,’ whereby the trial 

court must weigh the evidence and grant a new trial if the evidence preponderates against the 

weight of the verdict.”  State v. Blanton, 926 S.W.2d 953, 958 (Tenn. Crim. App. 1996).  The 

Tennessee Supreme Court has held that the rule “imposes upon a trial court judge the mandatory 

duty to serve as the thirteenth juror in every criminal case, and that approval by the trial judge of 

the jury’s verdict as the thirteenth juror is a necessary prerequisite of a valid judgment.”  State v. 

Carter, 896 S.W.2d 119, 122 (Tenn. 1995). 

 The trial judge in these cases failed to exercise his duty to serve as thirteenth juror.  Rule 

25(b) of the Tennessee Rules of Criminal Procedure addresses situations in which a successor 

judge must complete the original trial judge’s post-verdict duties: 
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 (b) After Verdict of Guilt. 
 
 (1) In General.  After a verdict of guilty, any judge regularly presiding in or who 

is assigned to a court may compete [sic] the court’s duties if the judge before 
whom the trial began cannot proceed because of absence, death, sickness, or other 
disability. 

 
 (2) Granting a New Trial.  The successor judge may grant a new trial when the 

judge concludes that he or she cannot perform those duties because of the failure 
to preside at the trial or for any other reason.   

 
Tenn. R. Crim. P. 25(b).  The Court of Criminal Appeals, interpreting Rule 25, has stated: 
 

This court has previously concluded that a “successor judge’s consideration, 
pursuant to Rule 25(b) [of the Tennessee Rules of Criminal Procedure] of whether 
the duties of the original judge can be met must include an assessment of his or 
her ability to act as a thirteenth juror, including witness credibility.”  State v. Nail, 
963 S.W. 2d 761, 765 (Tenn. Crim. App. 1997) (citing State v. Bilbrey, 858 
S.W.2d 911, 914 (Tenn. Crim. App. 1993)).  “In assessing whether the successor 
judge can act as thirteenth juror, the judge would need to determine the extent to 
which witness credibility was a factor in the case and the extent to which he had 
sufficient knowledge or records before him in order to decide whether the credible 
evidence, as viewed by the judge, adequately supported the verdict.”  [State v.] 
Brown, 53 S.W.3d [264], 275 [(Tenn. Crim. App. 2000)].  If the successor judge 
is unable to make these determinations, the judge cannot approve the verdict and a 
new trial must be granted.  Id.  (citing Nail, 963 S.W.2d at 766).  A judge who is 
first exposed to the case when called to preside over a motion for new trial may 
rule on the motion if the record is available as long as witness credibility is not an 
overriding issue.  Id.  When witness credibility is the primary issue raised in the 
motion for new trial, the successor judge may not approve the judgment and must 
grant a new trial.  Id. 
 

State v. Biggs, 218 S.W.3d 643, 653-54 (Tenn. Crim. App. 2006). 
 
 This Court has reviewed the transcripts of the proceedings in all four cases.  After doing 

so, and in light of the evidence contained in the TBI Investigative file, the Court concludes that 

the four trials were beset by significant credibility concerns regarding both certain witnesses and 

the trial judge.  Accordingly, the Court ORDERS all four defendants’ motion for new trials to be 

GRANTED. 
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 This Court had previously determined that it was able to serve as thirteenth juror in Mr. 

Cobbins’ case.  In light of the Court’s findings of fact and conclusion of law, any order denying 

Mr. Cobbins’ motion for new trial relative to the thirteenth juror issue is hereby withdrawn. 

 

Conclusions 

 In consideration of the foregoing, the defendants’ motions for new trial are GRANTED. 

 A status hearing and hearing on any unresolved motions and motions that the parties may 

wish to file shall be held on January 12, 2012, at 9:30 a.m. 

 The Court hereby ORDERS that a redacted version of the TBI investigative file shall be 

UNSEALED and placed in the public court file.  However, a copy of the original, unredacted 

TBI investigative file and any motions referencing the unredacted TBI file SHALL REMAIN 

UNDER SEAL. 

 

 Enter this the 5th day of December 2011. 

 
      /s/ Jon Kerry Blackwood    
      JON KERRY BLACKWOOD, Senior Judge 
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