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: and R-5608 

: FINDINGS UPON 
: INVESTIGATION 

March 27, 1986 

On October 15, 1985, the Key Airlines Pilots 
Association (KAPA), filed an application pursuant to 
Section 2, Ninth, of the Railway Labor Act, 45 U.S.C. 
S152, Ninth, alleging the existence of a representa- 
tion dispute involving employees of Key Airlines, Inc. 
described as "Cockpit Crewmembers". This application 
was docketed as NMB Case No. R-5597. 

At the time the KAPA application was filed, these 
employees were not represented by any organization or 
individual. 

Board Representative John B. Willits was assigned 
to the case. Mr. Willits commenced the investigation 
on December 2, 1985, the first date counsel for the 
carrier claimed he was available to meet with the 
Board Representative. During the course of the Board's 
investigation, it was revealed that the flight engin- 
eers at Key are members of a separate craft or class 
from the pilots and co-pilots. Consequently, the KAPA 
amended its application to treat flight engineers as a 
distinct craft or class. The flight engineers have 
correspondingly been assigned a separate docket num- 
ber, NMB Case No. R-5608. 

1 5 3  - 

/ 
/ 



13 NMB No. 51 

Issues also arose during the investigation as to 
whether the carrier had interfered with, influenced or 
coerced employees in their choice of a representative 
under the Act. 

On February 24, 1986, NMB Representatives Maurice 
Parker and David Strom were assigned to further in- 
vestigate the allegations of carrier interference. 
Interviews with numerous pilots and flight engineers 
were conducted and a meeting with company officials 
also resulted. This phase of the investigation was 
concluded March 6, 1986. 

ISSUE 

The issue is whether Key Airlines interfered 
with, influenced or coerced employees in their choice 
of a representative pursuant to Section 2, Ninth, of 
the Act. 

CONTENTIONS 

The KAPA contends that Carrier officials have 
engaged in a pattern of conduct designed to intimidate 
employees from voting for the organization. Such 
alleged activity includes: 

I. The discharge of the KAPA Interim 
Organization President and Negotiating 
Committee Chairman; 

2. One on one meetings with Carrier 
officials where employees were ques- 
tioned concerning their sentiments 
about the union; 

3. A statement made at a pilots meeting 
by the Chairman of the Board of Direc- 
tors of Key Airlines, T. Coleman An- 
drews, that he would not work in a 
union environment; 

4. Statements by company officials that 
one of Key's primary customers would 
withdraw its business if the union was 
elected; 

- 1 5 4  



13 NMB No. 51 

5. Similar statements by company offi- 
cials that Key's Air Force contract 
would have to be renegotiated if KAPA 
was voted in; 

6. Threats to freeze all normally 
anticipated promotions, pay raises and 
bonuses due to the imposition of lab- 
oratory conditions; 

7. The mailing of two intimidating and 
misleading letters from the Chief 
Executive Officer at Key, James R. 
Bridges; and, 

8. The promotion of several employees 
from First Officer to Captain over more 
experienced and better qualified per- 
sonnel in a effort to squelch support 
for KAPA. 

Key Airlines takes exception to the above refer- 
enced allegations. Affidavits are offered from three 
employees James R. Bridges, Chief Executive Officer, 
William F. Swaim, Jr., Vice President and General 
Manager, and Steven W. Wilson, the Chief Pilot. Key 
has also provided an affidavit from T. Coleman An- 
drews, Chairman of the Board of Directors. Appar- 
ently, "these officials merely have expressed opposi- 
tion to the union and their opinions regarding, the 
effects of unionization...". Key claims such com- 
munication does not constitute interference and that 
this information is protected by the free speech 
provisions of the United States Constitution. 

FINDINGS OF LAW 

Determination of the issues here involved is 
governed by the Railway Labor Act, as amended, 45 
U.S.C. S151 et seq. Accordingly, the Board finds as 
follows: 
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I. 

Section 201 of the Act, extends all of the pro- 
visions of Title I of the Act, except the provisions 
of Section 3, thereof, 45 U.S.C. S153, to "every 
common carrier engaged in interstate or foreign com- 
merce ... and every air pilot or other person who 
performs any work as an employee or subordinate offi- 
cial of such carrier, subject to its or their con- 
tinuing authority to supervise and direct the manner 
of rendition of his service." 

II. 

Key Airlines is a common carrier by air as de- 
fined in Title II, Section 201, of the Act, 45 U.S.C. 
S181. 

III. 

Section 2, Fourth, of the Act, 45 U.S.C. S152, 
Fourth, gives employees subject to its provisions 
"...the right to organize and bargain collectively 
through representatives of their own choosing. The 
majority of any craft or class of employees shall have 
the right to determine who shall be the representative 
of the craft or class for the purposes of this Act." 
Section 2, Fourth, also allows employees the right to 
select representatives without carrier influence or 
interference. That particular subsection provides as 
follows: 

No carrier, its officers, or agents 
shall deny or in any way question the 
right of its employees to join, or- 
ganize, or assist in organizing the 
labor organization of their choice, and 
it shall be unlawful for any carrier to 
interfere in any way with the organi- 
zation of its employees, or to use the 
fu,ds of the carrier in maintaining or 
assisting or contributing to any labor 
organization, labor representative, or 
other agency of collective bargaining, 
or in performing any work therefor, or 
to influence or coerce employees in an 
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effort to induce them to join or remain 
or not to join or remain members of any 
labor organization... 

IV. 

Section 2, Ninth, of the Act, 45 U.S.C. S152, 
Ninth, requires the National Mediation Board to in- 
vestigate disputes which arise among a carrier's em- 
ployees over representation, and to certify the duly 
authorized representatives of such employees. In 
determining the choice of the majority of employees 
under this section, the Board is required to designate 
who may participate as eligible voters in the event an 
election is required, and "to insure the choice of 
representatives by the employees without interference, 
influence or coercion by the carrier." 

V. 

Employee-carrier isolation with respect to an 
employee's choice of collective bargaining represen- 
tative is expressed in Section 2, General Purposes 
Clause. The subsection states that one of the pur- 
poses of the Railway Labor Act is "to provide for the 
complete independence of carriers and of employees in 
the matter of self-organization." 

VI. 

The KAPA is a labor organization and a repre- 
sentative as provided in Section i, Sixth, 45 U.S.C. 
S151, Sixth and Section 2, Ninth, 45 U.S.C. S152, 
Ninth, of the Act. 

FINDINGS OF FACT 

I. 

A. 

Key Airlines has bases of operation in Salt Lake 
City, Utah and Las Vegas, Nevada. 
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B. 

T. Coleman Andrews is the Chairman of the Board 
of Directors at Key Airlines. He represents the Bain 
Corporation which is the majority stockholder at Key. 

C. 

James R. Bridges has held the position of Chief 
Executive Officer since May I, 1985. 

D. 

William F. Swaim, Jr. has been the Vice Presi- 
dent/General Manager since August I, 1985. 

E. 

Steven W. Wilson has been acting in the capacity 
of Chief Pilot since June 6, 1985. 

F. 

Management has provided the names, qualifica- 
tions, and criteria for promotion of individuals who 
have been promoted since the KAPA representation 
application was filed with the Board. 

G. 

Messrs. Bridges, Swaim and Wilson have been 
primarily responsible for the Carrier's campaign 
against KAPA. Their affidavits are identical in sub- 
stantive content and are represented below: 

(1) I have not threatened or coerced any 
Key Airlines employees or otherwise 
unlawfully influenced or enterfered 
(sic) with the choice of any Key Air- 
line employee regarding his or her 
decision whether or not to vote for the 
Key Airlines Pilots Association (KAPA) 
as a collective bargaining representa- 
tive. 
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(2) 

(3) 

I have not promised any Key Airlines 
employees that Key Airlines would 
confer benefits upon its employees in 
exchange for their decision not to 
select KAPA as their collective bar- 
gaining representative. 

The only statements I have made to the 
employees of Key Airlines regarding 
their decision whether or not to select 
KAPA as their collective bargaining 
representative have been statements of 
fact, expressions of the Carrier's 
opposition to the unionization of its 
employees, and the expression of the 
Carrier's opinion that selection of 
KAPA as a collective bargaining repre- 
sentative would not be in the best 
interest of Key Airlines and its em- 
ployees. 

II. 

A. 

In the afternoon of March 5, 1986, shortly after 
Board Representative Maurice Parker had finished 
meeting with company officials, Captain Lawrence 
Schlang was summoned by telephone to appear at the 
office of the Vice President, William Swaim. Captain 
Schlang is the Negotiating Committee Chairman for 
KAPA. Olen Goodwin, the KAPA Interim President, was 
similarly summoned for a meeting at a different time 
that afternoon. Upon arrival both Captains Schlang 
and Goodwin were presented with prepared letters of 
resignation, effective immediately, and given checks 
for certain funds owed them. Neither was given a 
reason for his dismissal. In fact, Captain Schlang 
was scheduled to fly the next day. Captain Goodwin 
refused to sign the letter of resignation unless the 
Carrier put the reason for his dismissal in the let- 
ter. The Carrier refused. Captain Goodwin accepted 
the final check. Captain Schlang was similarly given 
no reason for his dismissal. He signed the letter and 
accepted the funds. 
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The Carrier explained its conduct by stating that 
it had received information that Captains Schlang and 
Goodwin had accepted employment from a new entrant 
airline. The company thought it in their best inter- 
est to discharge these employees because otherwise 
they might resign without notice. Allegedly two other 
pilots had left without warning to take other jobs. 

At the time Captains Schlang and Goodwin were 
presented with their letters of resignation the Car- 
rier knew of several other pilots who had been accept- 
ed for employment with other airlines. None of these 
pilots were asked to resign. 

B. 

A number of pilots and flight engineers have been 
interviewed to establish the following events. 

In late October and November 1985 employees were 
contacted by the Chief Executive Officer's secretary 
and asked to meet with either Mr. Bridges or Mr. 
Swaim. The details of these conversations vary but 
all share the same flavor: the Carrier was trying to 
determine the individual's sentiments for or against 
the union. The Carrier was also trying to influence 
the individuals against voting for KAPA. 

On or about January 3, 1986, T. Coleman Andrews, 
Chairman of the Board of Directors at Key, spoke at a 
pilots meeting where he implied that he would sever 
his connection with Key Airlines if the union were 
elected. 

At a pilots meeting held by the company on Novem- 
ber 13, 1985, James Bridges, the Chief Executive 
Officer, stated that one of Key's primary customers, 
Santos Tours, would stop doing business with the 
company if a union were elected. Mr. Bridges also 
stated that all promotions, pay raises and upgrades 
were frozen due to the need to maintain laboratory 
conditions during the organization campaign. This 
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meant outside people would have to be hired to fill 
positions otherwise available through internal pro- 
motion. Later, the company quietly abandoned this 
position concerning upgrades. During this meeting Mr. 
Bridges further stated that the contract with the Air 
Force would have to be renegotiated if the company 
went union. 

Many of these statements made during the pilots 
meeting were echoed in the one on one meetings con- 
ducted by James Bridges and William Swaim. 

C. 

Company officials categorically deny making any 
of the above statements. Company officials also state 
that the individual meetings were conducted in the 
normal course of business. 

D. 

KAPA has forwarded copies of letters sent by the 
Carrier to the pilots, co-pilots and flight engineers. 
These letters were mailed with the paychecks and dated 
November 15, 1985, and December 4, 1985. The Chief 
Executive Officer at Key, James R. Bridges signed the 
letters. 

DISCUSSION 

I. 

CARRIER CONDUCT 

The right to organize and select a representative 
without interference, influence or coercion by the 
Carrier is expressly provided under the Railway Labor 
Act. City of Prineville Railway, 13 NMB 63 (1985); 
Denver and Rio Grande Railway Company, 12 NMB 303 
(1985); and Laker Airways, 8 NMB 236 (1981). 

Under Section 2, Ninth, of the Act, the Board is 
charged with the responsibility of assuring that 
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employees in any craft or class are guaranteed the 
opportunity to make a choice concerning representation 
free of interference, influence or coercion by the 
carrier. This duty requires that where there are 
allegations of carrier interference by the employees, 
the Board has the responsibility to investigate such 
claims and determine whether the alleged conduct 
transpired. 

Where the claimed conduct has occurred, the Board 
must determine whether the laboratory conditions which 
it seeks to promote have been contaminated. Long 
Island Rail Road, 12 NMB 187 (1985); Atchison r Topeka 
and Santa Fe Railway, 12 NMB 95 (1985). If inter- 
ference is found, the Board has devised remedies to 
purge the taint and provide the employees a fair 
election. Rio Airways, ii NMB 75 (1983); Mercury 
Service, 9 NMB 312 (1982); Transkentucky Transpor- 
tation Railroadf Inc., 8 NMB 495 (1981); and Laker 
Airways, 8 NMB 236 (1981). 

II. 

With this background the Board now turns to the 
case at hand. 

A. 

THE INVOLUNTARY RESIGNATIONS 

Previous Board decisions have discussed the 
ramifications of dismissing employees for union acti- 
vities during an organization campaign. Sea Airmo- 
tire r Inc., ii NMB 87 (1983); Transkentucky Trans- 
portation Railroad, 8 NMB 495 (1981). In both Sea 
Airmotive and Transkentucky the Board relied upon the 
findings of the United States District Courts and 
found that such discharges disturbed the laboratory 
conditions required during organizing campaigns. 

In the instant situation, the Board has reviewed 
the explanation offered by the company. Carrier 
Officials claim they were concerned Olen Goodwin and 
Larry Schlang would leave without notice. 
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The Board finds the Carrier's explanation little 
more than pretext. Carrier officials knew of other 
employees who had outstanding job offers and these 
employees were not similarly asked to resign. Cap- 
tains Goodwin and Schlang were among the most visible 
and vocal supporters of the organization. Their 
involvement in KAPA was known by management. Mr. 
Goodwin was KAPA's Interim President and Mr. Schlang 
the Negotiating Committee Chairman. They were told to 
resign shortly after company officials met with Board 
Representative Maurice Parker to discuss the question 
of interference. Indeed this action was so precipi- 
tuous that Captain Schlang was scheduled to fly the 
next day. 

The statements, timing, actions and disparate 
treatment evidenced by the Carrier clearly establish 
anti-union animus and support a finding of illegal 
interference based on Captains Goodwin's and Schlang's 
union activities. 

B. 

THE INDIVIDUAL EMPLOYEE MEETINGS 

The Carrier concedes that it conducted personal 
meetings with employees in November of 1985 during the 
organization period. What is contested is the content 
of the discussions during these meetings. 

The Board is unpersuaded by the Carrier's claim 
that those interviews were conducted as a normal 
course of business. First the meetings were scheduled 
closely following the filing of the representation 
application by KAPA. More importantly the evidence 
collected by the Board Representatives indicates the 
Carrier's purpose in the meetings was to determine if 
the particular individual supported KAPA and then to 
improperly influence the employee in their choice of a 
representative. 

Under similar circumstances in a previous case 
the Board found "[s]uch conduct is inherently coer- 
cive. A Zantop Airlines, 6 NMB 834 (1979). As the 
Board has unequivocally stated: 
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.... When rank and file employees are 
interviewed in carrier offices in small 
groups by carrier officials, as they 
were in this case, discussion of anti- 
union opinions take on a meaning and 
significance which they might not 
otherwise possess. The coercive effect 
may be subtle, but it is nonetheless 
present. Such a technique in and of 
itself is conduct which interferes with 
a free choice by employees of a repre- 
sentative. [Emphasis supplied.] 
Allegheny Airlines, 4 NMB 7, 13 (1962). 

C. 

OTHER EVIDENCE PRESENTED BY THE PARTIES 

In light of the fact that the Board has found 
that Key Airlines has violated the right of its em- 
ployees to self-organization free of interference, the 
Board makes no findings on the other allegations 
pertaining to: threatened loss of business resulting 
from unionization; threatened liquidation of the 
Company by its chief stockholder if KAPA is elected; 
the freezing of all normally anticipated promotions, 
pay raises and bonuses due to the imposition of labor- 
atory conditions; the mailing of two intimidating 
letters from the Chief Executive Officer at Key; and 
the promotion of several employees from First Officer 
to Captain over more experienced and better qualified 
personnel in an effort to squash support for KAPA. 

E. 

LAKER BALLOT 

Because the Board has found that the carrier has 
interfered with the KAPA election campaign, remedial 
measures are required to minimize any adverse effects. 
In past Board cases of a similar nature a special 
ballot procedure has been utilized asking if employees 
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desired to be represented by the applicant (Yes/No). 
The results were determined by the majority of those 
voting. See Sea Airmotive, ii NMB 87 (1983) (viola- 
tion of Act shown on the basis of judicial determina- 
tion); Rio Airways, Ii NMB 75 (1983) (employer soli- 
cited ballots and provided box for employees to de- 
posit ballots); Mercury Services, 9 NMB 312 (1982) 
(employer solicited and received employee ballots, 
offered increased wages and fringe benefits in ex- 
change for ballots and polled employees during the 
election); Transkentucky Transportation Railroad, 8 
NMB 495 (1981) (violation of the Act based on ~udicial 
determination that employees had been improperly 
discharged for collecting authorization cards from 
fellow workers). 

CONCLUSION 

On the basis of all the facts and circumstances 
before it and as a result of its investigation the 
Board finds that Key Airlines has engaged in actions 
which have adversely affected the right of its employ- 
ees to self-organization free of interference, in- 
fluence or coercion. 

It is hereby ordered that: 

i. The Board finds disputes to exist in R-5597 
(Pilots and Co-Pilots) and R-5608 (Flight Engineers), 
among the named craft or class of employees at Key 
Airlines. All-mail ballot elections are hereby auth- 
orized using a cut-off date of October 31, 1985. 
Applicant KAPA will appear on the ballots, and the 
counts will be in Washington, D.C. 

2. The form of the ballot will provide "Do you 
desire to be represented by the Key Airlines Pilots 
Association?" with boxes marked "Yes" and "No." No 
write-in space will be provided. The majority of 
valid ballots actually cast will determine the outcome 
of the election. 
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A Board representative will be assigned to con- 
duct the elections consistent with this determination. 

By direction of the N A T I ~ R D . ~  

Rowland K. Quinn, Jr. 
Executive Director 

Copies to: 

Michael Lowry, Esq. 
Mr. Olen R. Goodwin 

RKQ/dsa 
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