
IN THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF TENNESSEE,  

AT KNOXVILLE 

 

UNITED STATES OF AMERICA  ) 

      ) 

      )  

vs.      ) Case No:  3:12-CR-60 

      ) GREER/SHIRLEY 

      ) 

RICHARD R. BAUMGARTNER  ) 

 

              

 

MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS THE INDICTMENT 

AS AN ABUSE OF PROSECUTORIAL DISCRETION 

              

 

 

Comes the defendant, Richard R. Baumgartner, through counsel, and submits his 

memorandum in support of his Motion to Dismiss the Indictment as An Abuse of Prosecutorial 

Discretion. 

I. Introduction 

 In this case, a respected and major judicial figure in Knox County government was brought 

down by his admitted official misconduct, tragically by an addiction to prescription pain pills.  He 

was prosecuted in Knox County Criminal Court by an experienced, capable special prosecutor, aided 

by the Tennessee Bureau of Investigation whose assistance had been requested by the Knox County 

District Attorney General on September 28, 2010.  

 Mr. Baumgartner pleaded guilty on March 10, 2011, to official misconduct in violation of 

Tennessee Code Annotated section 39-16-402, related to obtaining/purchasing controlled substances 

from convicted felon Christopher Gibson, who was serving a probated sentence out of his court.  Mr. 

Baumgartner received a maximum sentence of two years for his offense that was classified as a Class 
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E felony; judgment was deferred under the provisions of Code section 40-35-315.  Mr. Baumgartner 

was allowed to retain his state pension, but he resigned his position as Knox County Criminal Court 

Judge that he had held for nearly 19 years.  He publically admitted his addiction to pain medications, 

and he permanently surrendered his license to practice law.   

This plea and sentence generated considerable media attention, and public opinion was 

mixed, with a noticeable segment of the community expressing sympathy and appreciation for his 

years of public service as one of Knoxville’s most popular and hard working trial judges. 

Sympathy began to sour in late 2011 and the beginning of 2012.  Former Judge Baumgartner 

had presided in 2009 and 2010 over four capital murder trials involving the gruesome torture and 

killing of a young couple, Channon Christian and Christopher Newsom.  Those cases generated 

extensive media coverage.  One defendant received the death penalty, two were sentenced to life 

without parole, and a fourth defendant was sentenced to 53 years.   

In late 2011, the special judge who took over former Judge Baumgartner’s cases released to 

counsel for the four defendants a partially redacted TBI Report of the investigation, which detailed 

the judge’s drug addiction during the murder trials and other salacious conduct.  Responding to the 

defendants’ requests for a new trial, Special Judge Jon Kerry Blackwood granted all four defendants 

new trials finding that former Judge Baumgartner’s misconduct rose to the level of constitutional 

structural error.  That ruling was reviewed at the appellate level, remanded, and remains in flux at the 

trial level. 

The public backlash toward former Judge Baumgartner from the prospect of retrying the 

murder cases was swift and harsh.  Then, former Judge Baumgartner was arrested on May 15, 2012, 

in the middle of a busy intersection in Knoxville, taken into federal custody, and charged with 7 
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counts of misprision of a felony.  18 U.S.C. § 4. 

II. The Petite Policy 

Our government operates pursuant to a legally unenforceable honor code known as the 

Department of Justice “Petite Policy” for dual and successive prosecutions. 

This policy precludes the initiation or continuation of a federal 

prosecution, following a prior state or federal prosecution based on 

substantially the same act(s) or transaction(s) unless three substantive 

prerequisites are satisfied: first, the matter must involve a substantial 

federal interest; second, the prior prosecution must have left that 

interest demonstrably unvindicated; and third, applying the same test 

that is applicable to all federal prosecutions, the government must 

believe that the defendant's conduct constitutes a federal offense, and 

that the admissible evidence probably will be sufficient to obtain and 

sustain a conviction by an unbiased trier of fact. 

 

USAM 9-2.031. 

There is no readily identifiable “substantial federal interest” to be served by the federal 

prosecution in this case.  To be sure, should there be a federal conviction, Mr. Baumgartner’s state 

pension will cease to exist; however, a collateral state consequence hardly qualifies as a substantial 

federal interest.  Misprision of a felony, 18 U.S.C. § 4, is not a federal law enforcement priority, as 

opposed to cybercrime, national security/terrorism, narcotics trafficking, child pornography, guns, 

and health care and financial fraud.  Using limited resources to prosecute this case will not advance 

an effective nationwide law enforcement program. 

 Under the Petite Policy, there is a presumption that a prior prosecution has vindicated a 

relevant federal interest.  How was the state prosecution of Mr. Baumgartner “manifestly inadequate” 

in light of federal interests?  Mr. Baumgartner was not subject to state prosecution for being an 

addict or for buying and using scheduled narcotics.  Tennessee law does recognize the offense of 

Case 3:12-cr-00060   Document 24   Filed 08/06/12   Page 3 of 12   PageID #: 147



4 

 

simple possession of a controlled substance, Tenn. Code Ann. § 39-17-418, but the offense is 

punishable only as a Class A misdemeanor.  Special Prosecutor Al Schmutzer brought the most 

severe state charge that fit the facts, that being Official Misconduct.  Tennessee classifies that offense 

as a Class E felony, subject to a sentencing range of 1 to 2 years for Standard Range I offenders.  Any 

quarrel that a Class E felony classification is manifestly inadequate or too lenient for the state offense 

of Official Misconduct must be directed to the Tennessee Legislature – not addressed through a 

federal prosecution lacking a substantial federal interest. 

 The punishment for Misprision of a Felony is not some 5-year, 10-year, or 20-year mandatory 

minimum sentence.  Rather, the statutory punishment for a violation of 18 U.S.C. § 4 is a sentence of 

up to three years.  The advisory sentencing guidelines, USSG § 2X4.1, recommend a punishment 

range of zero to 36 months.  The length of Mr. Baumgartner’s state sentence is 24 months, the 

maximum sentence within the range.  Furthermore, as a direct consequence of the state prosecution,  

Baumgartner resigned his judicial position and forfeited forever more the right to practice law.  He 

has been publically humiliated.  A federal prosecution is not required to achieve these results.   

 A federal prosecution is unnecessary for any specific or general deterrent effect.  Given Mr. 

Baumgartner’s current situation, he already has been specifically deterred from future criminal 

conduct.  As for general deterrence, the collateral consequences of loss of law license, removal from 

public office, and public humiliation serve that goal best, not this federal prosecution. 

 This federal prosecution also cannot assuage any public outrage at the prospect of new trials 

in the Christian/Newsom murder cases.  Neither the federal government nor Mr. Baumgartner have 

any control over whether Judge Jon Kerry Blackwood’s recent order granting new trials will prevail 

or ultimately be reversed by the state appellate courts.  Judge Blackwood’s declaration that he cannot 
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serve as a 13
th

 juror in one or more of those cases, thereby requiring new trials, would be 

forthcoming regardless why the judge he was replacing was no longer available to serve.  

 The government has proffered not a single substantial federal interest to be served or 

vindicated by this prosecution.  That Mr. Baumgartner did not receive an incarcerative sentence in 

state court does not create a substantial federal interest in “stepping in” every time a state sentence 

is considered too lenient by the public, either because of the classification of the offense or the 

sentencing options chosen by the sentencing judge. 

That some in the public may be offended that state taxpayer money, via the pension, is 

supporting Mr. Baumgartner also does not create a substantial federal interest.  Among other 

things, for at least 17 years, Mr. Baumgartner served the Knoxville/Knox County community as 

skillfully, professionally, and impartially as any person who has occupied that bench.  His work ethic 

was superior, and he often neglected his own health in favor of performing his job as an elected 

official.   

When Mr. Baumgartner was first appointed to the bench, he pushed to allow cameras in the 

courtroom for the first time in Tennessee.  He founded a Drug Court Program that became a model in 

this state.  He served on the Tennessee Criminal Pattern Jury Instructions Committee to help judges 

communicate more effectively (and accurately) with juries.   He handled many, many high profile 

cases, earning the respect of attorneys and lay people alike in Knox County.  Anyone who resents as 

a taxpayer “supporting” Mr. Baumgartner should pause to consider that most of their dollars were 

paid into a pension during the first 17 years of his stellar service to Knox County and to the State of 

Tennessee.  And although one or more new trials may eventually have to tried in the 

Christian/Newsom homicide cases, the Knox County District Attorney’s Office steadfastly maintains 
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to this day that Mr. Baumgartner “did it right” in those trials. 

III. Argument 

An impartial prosecutor is “essential to the administration of justice.”  In re Olson, 818 F.2d 

34 43-44 (D.C. Cir. 1987).  “The United States Attorney is the representative not of an ordinary party 

to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its 

obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall 

win a case, but that justice shall be done.”  Berger v. United States, 295 U.S. 78, 88 (1935) 

(emphasis added).  The U.S. Attorney has a “responsibility that easily can be abused” and, “while he 

may strike hard blows, he is not at liberty to strike foul ones. Because the prosecutor wields such 

great power, the opportunities for him to strike foul blows are many.”  United States v. Diaz-

Carreon, 915 F.2d 951, 956 (5th Cir. 1990).  Because “the potential for abuse is so great . . . the 

obligation for the judiciary to protect against even the appearance of unfairness [is] correspondingly 

heightened.”  United States v. Serubo, 604 F.2d 807, 817 (3d Cir. 1979) (emphasis added). 

The way this case has been handled, the way that Mr. Baumgartner (a known public figure in 

this community with no propensities to flee or pose a danger to the community) was publically 

humiliated and arrested in the middle of a busy intersection in Knoxville, the way that the same TBI 

agents who investigated the state charges headed up the federal investigation, the way the TBI 

agents’ investigative efforts were renewed after the public outcry from Judge Blackwood’s grant in 

December 2011 of new trials in the Christian/Newsom murder cases, the lack of substantial federal 

interest in stepping in after the state prosecution, the failure of the federal indictment to allege a 

federal offense, and the only discernible advantage to the prosecution being to strip Mr. Baumgartner 

of his state pension in the event of a conviction – make a good case that Mr. Baumgartner was 
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targeted for prosecution based on who he was and negative community sentiment arising from the 

possibility of retrying the Christian/Newsom murder cases (and possibly other cases presided over by 

Mr. Baumgartner). 

In an often-quoted speech delivered at the second annual conference of United States 

Attorneys more than seventy years ago, Justice Robert Jackson (then Attorney General) described the 

discretion of the federal prosecutor in the following terms: 

The prosecutor has more control over life, liberty, and reputation than 

any other person in America.  His discretion is tremendous.  He can 

have citizens investigated and, if he is that kind of person, he can 

have this done to the tune of public statements and veiled or unveiled 

intimations…. Law enforcement is not automatic.  It isn’t blind.  One 

of the greatest difficulties of the position of prosecutor is that he must 

pick his cases, because no prosecutor can even investigate all of the 

cases in which he receives complaints…. If the prosecutor is obliged 

to choose his cases, it follows that he can choose his defendants. 

Therein is the most dangerous power of the prosecutor: that he will 

pick people that he thinks he should get, rather than pick cases that 

need to be prosecuted.  With the law books filled with a great 

assortment of crimes, a prosecutor stands a fair chance of finding at 

least a technical violation of some act on the part of almost anyone.  

In such a case, it is not a question of discovering the commission of a 

crime and then looking for the man who has committed it, it is a 

question of picking the man and then searching the law books, or 

putting investigators to work, to pin some offense on him.  It is in this 

realm -- in which the prosecutor picks some person whom he dislikes 

or desires to embarrass, or selects some group of unpopular persons 

and then looks for an offense, that the greatest danger of abuse of 

prosecuting power lies.  It is here that law enforcement becomes 

personal, and the real crime becomes that of being unpopular with the 

predominant or governing group, being attached to the wrong 

political views, or being personally obnoxious to or in the way of the 

prosecutor himself. 

 

“The Federal Prosecutor: An Address by Robert H. Jackson,” 24 J. Am. Jud. Soc'y 18 (1940). 

 Acknowledging the same potential for abuse of prosecutorial discretion as Justice Jackson, 
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the Supreme Court repeatedly has held that an indictment resulting from what courts have termed 

prosecutorial vindictiveness violates due process.  See Blackledge v. Perry, 417 U.S. 21, 28-29 

(1974); see also United States v. Armstrong, 517 U.S. 456, 464-65; United States v. Goodwin, 457 

U.S. 368, 372-80 (1982).  “Actual vindictiveness must play no part in a prosecutorial or sentencing 

decision and, since the fear of such vindictiveness may unconstitutionally deter a defendant’s 

exercise of his rights, the appearance of vindictiveness must also be avoided.”  United States v. King, 

126 F.3d 394, 397 (2d Cir. 1997). 

“To establish prosecutorial vindictiveness, a defendant must show, through objective 

evidence, that (1) the prosecutor acted with genuine animus toward the defendant and (2) the 

defendant would not have been prosecuted but for that animus.”  United States v. Wilson, 262 F.3d 

305, 314 (4
th

 Cir. 2001).  In other words, a defendant must demonstrate that the decision to pursue 

criminal charges could not be justified as a proper exercise of prosecutorial discretion.  See id. at 

316.  To satisfy this burden, a defendant must present “some evidence” tending to show that the 

prosecution resulted from actual vindictive motives.  United States v. Adams, 870 F.2d 1140, 1145-

46 (6th Cir. 1989). 

Although it may be a “rare case” in which a defendant can demonstrate that “the 

government’s decision to prosecute was tainted by improper motivation," id. at 1141, the unique 

circumstances of this case compel the conclusion that the prosecution of Mr. Baumgartner is one of 

those “rare cases” in which the defendant can demonstrate that his indictment resulted from what the 

law terms “prosecutorial vindictiveness.” 

Among the factors that courts have considered in applying the law of prosecutorial 

vindictiveness is whether there is any evidence that the prosecutor had “a personal stake in the 
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outcome of the case” or an interest in seeking “self-vindication.”  United States v. Jarrett, 447 F.3d 

520, 525 (7th Cir. 2006).  In this case, there is abundant circumstantial evidence to warrant this Court 

finding prosecutorial vindictiveness or to order discovery on the precise question.  

The same TBI agents who headed up the state investigation of former Judge Baumgartner are 

the main prosecution forces in this federal prosecution.  At the time of Mr. Baumgartner’s plea in 

state court on March 10, 2011, the bulk of the agents’ investigatory efforts were known not only to 

the agents themselves but also to the special state prosecutor who brought official misconduct 

charges against Mr. Baumgartner.  The agents, however, in state court were credited with nothing 

more than establishing that Mr. Baumgartner purchased controlled substances from convicted felon 

Christopher Gibson, who was serving a probated sentence out of his court.  Moreover, because Mr. 

Baumgartner voluntarily surrendered and submitted to the booking process the evening before his 

plea in state court, the agents were denied the traditional media coverage of being seen leading a 

defendant out of the courtroom to be processed in the jail – otherwise known as a “perp walk”:  the 

practice of taking a usually handcuffed or otherwise restrained suspect through a public place, 

creating an opportunity for the media to take photographs and video of the event.  

The agents, in other words, had a powerful incentive to seek professional recognition and 

vindication for their weeks and months of work leading up to the March 10, 2011 plea in state court 

by pursuing federal charges against former Judge Baumgartner.  With federal charges in hand, the 

agents had the perfect opportunity to execute a “SWAT” team-type of arrest of Mr. Baumgartner by 

surrounding his vehicle in the middle of a heavily travelled intersection.  This overkill law 

enforcement performance was entirely unnecessary and contrary to Mr. Baumgartner’s counsel’s 

belief (the product, in hindsight, of a misunderstanding or miscommunication with prosecution 
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counsel) that Mr. Baumgartner would be allowed to voluntarily surrender in the event federal charges 

were obtained. 

Another telling feature of what has transpired is the collateral “fallout,” so to speak regarding 

the Christian/Newsom murder verdicts and the later attacks on those verdicts by defense counsel 

based on former Judge Baumgartner’s “conduct” as related by the TBI agents in their investigation 

report.  The United States Attorney’s office in this district played an instrumental role in the 

investigation of the 2007 kidnapping, torture, and murders of Channon Christian and Christopher 

Newsom.  Eric Boyd was charged and convicted federally for his role in the carjacking, and early on, 

federal authorities had charged Thomas, Cobbins, and Davidson.  Then, as reported at the time: 

The decision to drop the federal case against all but one suspect 

comes after state prosecutors filed a 46-count indictment alleging a 

slew of crimes, including first-degree murder, kidnapping, rape and 

theft. 

 

It is consistent with the notion espoused by some that the U.S. 

Attorney's Office marshaled its vast resources to beef up an 

investigation into the slayings last month of Channon Christian, 21, 

and her boyfriend, Christopher Newsom, 23, and make quick work of 

a roundup of suspects. 

 

The federal indictment allowed authorities to keep suspects 

Lemaricus “Slim” Davidson, brother Letalvis “Rome” Cobbins and 

George “Detroit” Thomas behind bars while Knox County District 

Attorney General Randy Nichols’ office took its time preparing what 

is one of the most detailed indictments to be issued by a grand jury 

here in years. 

 

See http://www.knoxnews.com/news/2007/feb/09/Carjacking-charges-dropped/.  Of course, as things 

have turned out, former Judge Baumgartner has jeopardized all of the work that the United States 

Attorney’s office marshaled to assist the Knox County District Attorney General’s Office. 

Furthermore, at one point in April 2009, then Judge Baumgartner, in connection with the 
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Cobbins prosecution, accused federal authorities of a lackadaisical attitude toward turning over 

potential evidence -- TBI notes -- in a torture slaying and warned that it could cost state prosecutors a 

wasted trial.  “I am convinced as I sit here today we have not yet seen all the information that’s in the 

possession of federal authorities,” Criminal Court Judge Richard Baumgartner said.  “I don't 

understand their attitude.”  See http://www.knoxnews.com/news/2009/apr/24/carjack-judge-raps-

federal-authorities/.  Those remarks could hardly have engendered much sympathy from the TBI or 

the federal authorities. 

As a final matter, courts evaluating claims of prosecutorial vindictiveness also consider 

whether the decision to pursue an indictment in a particular case strayed from normal practice within 

the jurisdiction.  As set forth in greater detail in Mr. Baumgartner Motion and Memorandum to 

Dismiss Counts 1 through 7 of the Indictment for Failure to Allege an Offense, the underlying theory 

of prosecution in this case finds absolutely no support in the law.  The Indictment simply does not 

allege a federal offense, and it violates both the First and Tenth Amendments to the United States 

Constitution.  What has happened in this case is precisely what Justice Jackson warned against -- a 

prosecutor who investigates a man in search of a crime, rather than a prosecutor who investigates a 

crime in search of a culprit. 

The existing record in this case is strong enough to warrant dismissal of the Indictment, but, 

at the very least, the Court should allow additional discovery to consider the prosecutorial 

vindictiveness claim. 

 Respectfully submitted this 6
th

 day of August, 2012. 
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      THE BOSCH LAW FIRM, P.C. 

 

 

            By:    s/Donald A. Bosch       

               DONALD A. BOSCH (BPR # 013168) 

               ANN C. SHORT (BPR # 009645) 

               712 South Gay Street 

               Knoxville, TN  37902 

               (865) 637-2142 

 

         Counsel for Richard R. Baumgartner 

 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies on this date a copy of the foregoing document was filed 

electronically.  Notice of this filing will be sent by operation of the Court’s electronic filing system to 

all parties indicated on the electronic filing receipt. Parties may access this filing through the Court’s 

electronic filing system  

 

This the 6
th

 day of August, 2012. 

 

 

      THE BOSCH LAW FIRM, P.C. 

 

      By:  s/Donald A. Bosch    

                Donald A. Bosch 
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