
IN THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF TENNESSEE,  

AT KNOXVILLE 

 

UNITED STATES OF AMERICA  ) 

      ) 

      )  

vs.      ) Case No:  3:12-CR-60 

      ) GREER/SHIRLEY 

      ) 

RICHARD R. BAUMGARTNER  ) 

 

              

 

MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS COUNTS 1 THROUGH 7: 

THE CHARGES AS ALLEGED CONFLICT WITH FIRST AMENDMENT 

PRINCIPLES AND ARE UNCONSTITUTIONAL 

              

 

 

Comes the defendant, Richard R. Baumgartner, through counsel, pursuant to Federal Rule of 

Criminal Procedure 12(b), and respectfully submits his memorandum in support of his Motion to 

Dismiss Counts 1 through 7 because the charges as alleged conflict with First Amendment principles 

are, therefore, unconstitutional. 

 Mr. Baumgartner is charged with 7 counts of violating 18 U.S.C. § 4.  That statute provides,  

Whoever, having knowledge of the actual commission of a felony 

cognizable by a court of the United States, conceals and does not as 

soon as possible make known the same to some judge or other person 

in civil or military authority under the United States, shall be fined 

under this title or imprisoned not more than three years, or both. 

 

18 U.S.C. § 4.   

   

 Each of the counts alleges that Mr. Baumgartner said “something” – not to a federal authority 

figure but to a state authority figure or private citizen.  The indictment, therefore, purports to 

federally criminalize his speech to a non-federal entity or authority figure.  It is irrelevant what that 
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speech might be because Mr. Baumgartner submits that punishing him in such a fashion runs afoul of 

the First Amendment. 

 The misprision of a felony offense, as formulated, alleged, and interpreted by the government 

in this case, lacks any limiting features.  It ranges very broadly and creates a significant risk of First 

Amendment harm.  As charged in this case, the offense would apply to speech in family, social, or 

other private contexts.   

 Although Congress can legitimately regulate many areas of speech, purely private speech is 

not one of those areas.  “[A]s a general matter, the First Amendment means that government has no 

power to restrict expression because of its message, its ideas, its subject matter, or its content.”  

Ashcroft v. American Civil Liberties Union, 535 U.S. 564, 573 (2001).  Accordingly, the 

Constitution demands that restrictions on speech be “presumed invalid . . . and that the Government 

bear the burden of showing their constitutionality.”  Ashcroft v. American Civil Liberties Union, 542 

U.S. 656, 600 (2004). 

 Speech restrictions have been upheld only in a few closely guarded situations involving 

speech likely to incite imminent lawless action, Brandenburg v Ohio, 395 U.S. 444 (1969); 

obscenity, Miller v. California, 413 U.S. 15 (1973); defamation, New York Times Co. v. Sullivan, 

376 U.S. 254 (1964); speech integral to criminal conduct, Giboney v. Empire Storage & Ice Co., 336 

U.S. 490 (1949); fighting words, Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); child 

pornography, New York v. Ferber, 458 U.S. 747 (1982); fraud, Virginia Bd. Of Pharmacy v. Virginia 

Citizens Consumer Council, Inc., 425 U.S. 748 (1976); true threats, Watts v. United States, 394 U.S. 

705 (1969); and speech presenting some grave and imminent threat the government has the power to 

prevent, Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931).   
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 On the other hand, restrictions have been struck down on speech involving hateful protests 

directed at the funeral of a serviceman who died in Iraq, Snyder v. Phelps, 562 U.S. ___, 131 S. Ct. 

1207 (2011); and even false claims about receipt of military decorations or medals, United States v. 

Alvarez, ___ U.S. ___, 132 S. Ct. 2537 (2012).   

 Alvarez is instructive in the present situation, not because Mr. Baumgartner is claiming any 

First Amendment privilege to tell falsehoods, but because Alvarez speaks to the audience for speech 

that is being criminalized.  That is, the Supreme Court in Alvarez explained, 

 The Government then gives three examples of regulations on 

false speech that courts generally have found permissible: first, the 

criminal prohibition of a false statement made to a Government 

official, 18 U. S. C. §1001; second, laws punishing perjury; and third, 

prohibitions on the false representation that one is speaking as a 

Government official or on behalf of the Government, see, e.g., §912; 

§709.  These restrictions, however, do not establish a principle that all 

proscriptions of false statements are exempt from exacting First 

Amendment scrutiny. 

 

 The federal statute prohibiting false statements to Government 

officials punishes “whoever, in any matter within the jurisdiction of 

the executive, legislative, or judicial branch of the Government . . . 

makes any materially false, fictitious, or fraudulent statement or 

representation.”  §1001. Section 1001’s prohibition on false 

statements made to Government officials, in communications 

concerning official matters, does not lead to the broader proposition 

that false statements are unprotected when made to any person, at 

any time, in any context. 

 

___ U.S. at ___, 132 S. Ct. at 2545 (emphasis added). 

 

 In this case, the government is attempting explicitly to criminalize speech in contexts that 

extend well beyond federal authority figures.  That, Mr. Baumgartner submits, the government 

cannot do in this case without running afoul of the First Amendment. 

WHEREFORE, Mr. Baumgartner requests that the Court enter an Order dismissing the 
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Indictment as the charges unconstitutionally infringe on First Amendment principles. 

 Respectfully submitted this 6
th

 day of August, 2012. 

 

      THE BOSCH LAW FIRM, P.C. 

 

 

            By:    s/Donald A. Bosch       

               DONALD A. BOSCH (BPR # 013168) 

               ANN C. SHORT (BPR # 009645) 

               712 South Gay Street 

               Knoxville, TN  37902 

               (865) 637-2142 

 

         Counsel for Richard R. Baumgartner 

 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies on this date a copy of the foregoing document was filed 

electronically.  Notice of this filing will be sent by operation of the Court’s electronic filing system to 

all parties indicated on the electronic filing receipt. Parties may access this filing through the Court’s 

electronic filing system  

 

This the 6
th

 day of August, 2012. 

 

 

      THE BOSCH LAW FIRM, P.C. 

 

      By:  s/Donald A. Bosch    

                Donald A. Bosch 
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