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EXECUTION AND FOR COMMUTATION OF HIS SENTENCE OF DEATH 
__________________________________________________________ 
__________________________________________________________ 

 
IN T R O DU C T I O N 

Warren Lee Hill, Jr., by his undersigned counsel, applies to the Georgia 

Board of Pardons and Paroles, pursuant to Article IV, § II, ¶ II(a) and (d) of the 

Georgia Constitution, O.C.G.A. 49-9-20, 42-9-42(a) and Chapters 475.2.01 (1) and 

475.3.10 (2), (6) of the Rules of this Board: (i) for consideration of his application 

for commutation of his sentence of death, imposed by the Superior Court of Lee 

County on August 2, 1992; (ii) for a ninety (90) day stay of execution, presently 

scheduled for Wednesday, July 18, 2012, at 7:00 p.m., to permit consideration of 

his application; (iii) for a full and fair hearing before the full Board, allowing him 

to present witnesses and to be heard through his counsel; and after that review, (iv) 

for the commutation of his sentence of death to life without possibility of parole. 

Mr. Hill bases his application for commutation of his death sentence on the 

following compelling reasons:  (1) Mr. Hill has accepted full responsibility, and 
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feels great remorse, for his crimes and the deaths of Myra Wright and Joseph 

Handspike; (2) the family of Mr. Handspike, who were never consulted at the time 

the Prosecution made the decision to seek death for Mr. Hill, strongly support 

clemency in this case, as do several of Mr. Hill’s original jurors; (3) Mr. Hill has 

been found to have an IQ of approximately 70 beyond a reasonable doubt and to be 

mentally retarded by a preponderance of the evidence – the standard which almost 

every jurisdiction in this country considers sufficient to render a defendant 

ineligible for execution; (4) clemency is supported by national and Georgia 

disability advocacy organizations, and by President James Carter and Rosalyn 

Carter, in order to avert the risk of a wrongful execution of someone with mental 

retardation. 

I . Joseph Handspike’s Family Was Never Consulted by Prosecuting 
Authorities Prior to Mr. Hill’s Trial or Since, and They Strongly 
Support Clemency for M r . H ill. 

Joseph  Handspike’s  family  were  never  contacted  by  law  enforcement 

authorities,  including  the  Prosecution,  prior  to  Mr.  Hill’s  trial  or  since.    The 

Handspikes were never asked their opinion about the most appropriate resolution 

of the case against the man who took their family member’s life.   Had they been 

contacted, they would have urged that Mr. Hill not be charged with capital murder.  
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And today the family strongly  urges  this  Board  to  commute  Mr.  Hill’s  death 

sentence to life without parole: 

I am the nephew of Joseph L. Handspike.  My mother, Daisy Mae 
Handspike (now deceased), was his sister and next of kin, his parents 
(my grandparents) having passed away years before.  In August of 
1990, my mother was contacted by officials at Lee State Prison in Lee 
County, Georgia, who told her that my uncle, Joseph, had been killed 
by another inmate, Warren Hill, at the prison.  The prison officials 
asked that a member of the family come to Lee County to identify the 
body.  I was asked by my mother to be the one to take care of this 
task.  It was a very hard thing to view my uncle’s body, because I had 
been very close to him.  He was very good to me as I was growing up, 
and I loved him very much. 

My mother also asked me to make authoritative decisions for our 
family in case law enforcement people wanted to get our input into the 
case against Warren Hill.  However, after I returned to Atlanta, neither 
I nor anyone else in my family was ever contacted again regarding my 
uncle.  We were never contacted by anyone representing the office of 
the district attorney who was prosecuting the capital case against 
Warren Hill. We were never contacted by the attorneys representing 
Mr. Hill, either.  None of us attended the trial of Warren Hill in 1991. 
We did not even know what had become of Mr. Hill until we were 
contacted by his current legal team several years ago. 

I wish  that  the  district  attorney’s office had contacted me or my 
family, because we would have liked to have some kind of say in the 
decision whether to seek the death penalty against Mr. Hill.  I would 
also gladly have spoken to Mr.Hill’s original trial attorneys, had they 
contacted me.  If I or my family had been asked what we thought 
should happen to Mr. Hill, we would have said that the death penalty 
should not be imposed on Mr. Hill, in spite of what he did.  We would 
have said this to the district attorney or to a jury. 
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In addition, it is my understanding that Mr. Hill has been found by a 
court to have mental retardation, but that he still faces execution.  I 
understand that there has been  a  lot  of  court  litigation  in Mr. Hill’s 
case about this.  However, I and my family feel strongly that persons 
with any kind of significant mental disabilities should not be put to 
death.  I believe that if the system had evidence of such a disability in 
Mr. Hill, it should have taken steps to treat him accordingly and 
prevent his execution. 

I and my family want to inform the current decision-makers in Mr. 
Hill’s case, inluding the district attorney and the Board of Pardons of 
Paroles that we do not want Mr. Hill to be executed, and that we 
believe a sentence of life without the possibility of parole is an 
appropriate and just resolution for this case and for us as the family of 
Joseph Handspike. 

Appendix 1 (Richard Handspike affidavit). 

Mr. Hill respectfully  requests  that  this Board heed  the Handspike  family’s 

wishes by commuting his death sentence to life without possibility of parole.  

I I . As Chief Judge John D . A llen Found, Warren L ee H ill, Jr ., Has 
Significantly Subaverage Intellectual Functioning Beyond a 
Reasonable Doubt and is More L ikely Than Not Mentally 
Retarded. 

Warren Lee Hill, a 52-year-old African-American man who grew up in 

Hartwell and Elberton, Georgia, is mentally retarded.  Mr. Hill was severely ill as 

an infant and grew up in poverty in Elberton, Hartwell and Lavonia, Georgia with 

his brothers and sisters in a household where they were exposed to chronic 

domestic violence in which Mr. Hill’s alcholic father would viciously assault his 
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mother.  Mr. Hill’s  mother  in  turn  took her anger and despair out on Warren, 

beating him regularly. Mr. Hill suffered from debilitating seizures throughout his 

childhood (especially during episodes of family violence), adolescence and young 

adulthood.  He has a family history of mental retardation and borderline 

intellectual functioning. His jury heard almost nothing about these topics at his 

1991 capital trial in rural Leesburg, Georgia.  With only the choices of a parolable 

life sentence or the death penalty before them, jurors sentenced Warren to death. 

In state post-conviction proceedings, Chattahoochee Circuit Chief Judge 

John Allen made a finding of fact that Mr. Hill has an IQ of approximately 70 

beyond a reasonable doubt and meets the overall criteria for mental retardation by 

a preponderance of the evidence:  “Under [a preponderance of the evidence] 

standard, this Court would find Petitioner to be mentally retarded.”  See Appendix 

4, Order of November 19, 2002, at 9.  The state did not challenge this finding when 

it appealed Judge Allen’s  order,  instead  appealing  only  the  Judge’s  ruling  that, 

under the U.S. Supreme Court’s ruling in Atkins v. Virginia, 536 U.S. 304 (2002) 

(see Appendix 20),  Georgia’s  “beyond  a  reasonable  doubt”  standard  of  proof 

violated the federal constitution.1  Nor has any reviewing court gainsaid Judge 

                                           

1 In  his  order  invalidating  the  “reasonable  doubt”  standard,  Judge  Allen  quoted  the 
Supreme  Court’s  decision  in  Addington v. Texas,  99  S.Ct.  1804,  1811  (1979):  “If a trained 
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Allen’s finding.2  Indeed, the State of Georgia, in argument before the 11th Circuit 

in  this  case,  did  “not  challeng[e]  the  state  court’s factual finding that Hill has 

established  his mental  retardation  by  a  preponderance  of  the  evidence.”    Hill v. 

Schofield, 608 F.3d 1272, 1282 n.10 (11th Cir. 2010) (Appendix 26).  Georgia is 

the only state that requires people like Mr. Hill to prove they have mental 

retardation beyond a reasonable doubt in order to be ineligible for the death 

penalty.  Almost every other state uses the standard Judge Allen used – the 

“preponderance of the evidence” standard.   

Like most mentally retarded persons who come before the nation’s criminal 

courts, Mr. Hill is mildly mentally retarded.3  Because they often appear “normal” 

                                                                                                                                        

 

psychiatrist has difficulty  with  the  categorical  ‘beyond  a  reasonable  doubt’ standard, the 
untrained lay juror--or indeed even a trained judge--who is required to rely upon expert opinion 
could be forced by the criminal law standard of proof to [find no mental problems where they in 
fact exist].”   Appendix 4, Order of Nov. 19.    In Addington, the Supreme Court found that the 
reasonable doubt standard was virtually insurmountable where psychiatric determinations are at 
issue: “[T]he reasonable-doubt standard is inappropriate ... given the uncertainties of psychiatric 
diagnosis [because] it may impose a burden [impossible to] meet...”    Addington, 99 S.Ct. at 
1812-13.   

2 In  upholding  Georgia’s  “reasonable  doubt”  burden  of  proof  in  federal  habeas 
proceedings, the en banc 11th Circuit Court of Appeals stated that the procedural rules of federal 
habeas  review prevented  the  court  from overturning  the  burden of  proof,  “even  if we  think  it 
incorrect or unwise.”  Hill v. Humphrey, 662 F.3d 1335, 1338 (11th Cir. 2011) (Appendix 27). 

3 The  term  “mild  mental  retardation”  is  for  classification  purposes  and in no way 
diminishes the seriousness of this disability, which by definition comprises only those with 
significantly  limited  cognitive  functioning.    Mildly  mentally  retarded  persons  suffer  from  “a 



             7 

 

and even take steps to mask their disability, mildly mentally retarded defendants 

like Mr. Hill face a risk beyond that faced by mentally retarded offenders “in the 

aggregate.”  Atkins, 536 U.S. at 321.  For these offenders especially, there is a high 

risk that their disabilities will not be identified by attorneys, courts or juries.4  

“Mentally retarded persons frequently know the difference between right and 

wrong and are competent to stand trial,”  Atkins, 536 U.S. at 318, raising the 

probability that they will not be identified by the criminal justice system prior to 

sentencing.   

Because of their impairments, however, by definition they have 
diminished capacities to understand and process information, to 
communicate, to abstract from mistakes and learn from experience, to 
engage in logical reasoning, to control impulses, and to understand the 
reactions of others..... [and] also ... the lesser ability ... to make a 
persuasive showing of mitigation in the face of prosecutorial evidence 
of one or more aggravating factors.  Mentally retarded defendants 
may be less able to give meaningful assistance to their counsel and are 
typically poor witnesses, and their demeanor may create an 
unwarranted impression of lack of remorse for their crimes.... Their 

                                                                                                                                        

 

substantial  disability.”    Ruth  A.  Luckasson  &  James  W.  Ellis,  “Mentally  Retarded  Criminal 
Defendants,”  53  Geo. Wash.  Law  Rev.  414,  423  (1985) (see Appendix 31). Mildly mentally 
retarded persons such as Mr. Hill make up most of the mentally retarded who reach the point of 
sentencing in our criminal justice system.  Penry v. Lynaugh, 109 S.Ct. 2934, 2954 (1989). 

4 See, e.g., Denis W. Keyes, William J. Edwards, Timothy  J.  Derning,  “Mitigating 
Mental Retardation in Capital Cases: Finding the ‘Invisible Defendant,’” 22 Mental & Physical 
Disability L. Rep. 529, 531 (1998) (Appendix 32). 
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deficiencies do not warrant an exemption from criminal sanctions, but 
they do diminish their personal culpability. 

Atkins, 536 U.S. at 318.   

Indeed, “it  is people who have mild mental retardation [like Mr. Hill], that 

is, those who are able to function with the least assistance, who present the greatest 

obstacle  to  lawyers,  the  criminal  justice  system,  and  even  their  own  defense.”  

Keyes, et al, “Mitigating Mental Retardation in Capital Cases: Finding the 

‘Invisible Defendant,’” 22 Mental & Physical Disability L. Rep. at 530-31 

(Appendix 32).5  Thus,  mental  retardation  impairs  not  only  the  defendant’s 

cognitive abilities, but also the fairness and reliability of the entire criminal justice 

process.  For all of these reasons, “[m]entally retarded defendants in the aggregate 

face a special risk of wrongful execution.”  Atkins, 536 U.S. at 321.6 

Further, the extremely high burden of proof Georgia law imposes on 

mentally retarded capital offenders to prove the existence of their condition adds 

yet another layer of risk. As former Georgia Supreme Court Supreme Court Chief 

Justice Leah Sears stated in this case,  Georgia’s  “reasonable  doubt  standard” 

                                           

5 By contrast, more severely retarded offenders are “almost always more easily identified 
and diverted from the criminal justice system.”  Id.  

6 As an example, the Court cited the case of a mentally retarded defendant wrongfully 
convicted and sentenced to death after falsely confessing to a murder.  Atkins, 536 U.S. at 320 
n.25. 
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means that “the State may still execute people who are in all probability mentally 

retarded.  The State may execute people who are more than likely mentally 

retarded. The State may even execute people who are almost certainly mentally 

retarded,”    in violation of our state and federal constitutions.  See Appendix 25, 

Head v. Hill, 277 Ga. 255, 274 (2003).  This Board, however, has the power to be 

our criminal justice system’s “fail safe” to prevent the wrongful execution of Mr. 

Hill where the law has failed to do so. 

A . M r . H ill Has Significantly Subaverage Intellectual 
Functioning. 

Mr. Hill precisely embodies this paradox and consequently is among the 

most vulnerable of mentally retarded offenders who have to prove their condition 

beyond a reasonable doubt in order to invoke their Eighth Amendment right not to 

be executed.  It is uncontested that Mr. Hill suffers from significantly subaverage 

intellectual functioning which is defined as having an IQ of approximately 70 or 

below.  Stripling v. State, 261 Ga. 1, 401 S.E.2d 500, 505 (1991).  Judge Allen 

found that: “The experts in this case [including those retained by the State] do not 

vary to any significant extent in their opinions that Mr. Hill meets the IQ criterion 

for a diagnosis of mental retardation.”  See Appendix 4, Order of May 2002 at 3.  

The court then found Mr. Hill had proven beyond a reasonable doubt that he 
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suffers from significantly subaverage intellectual functioning.  Id. at 4. This level 

of functioning is two standard deviations below the norm and is shared by only 

approximately 3% of the population.7  Mr. Hill has been functioning at this level 

since early childhood.8  Mr. Hill’s  intellectual  impairment  places  him within  the 

roughly 85-89% of mentally retarded persons whose condition falls within the 

“mildly  retarded”  category.9  “Mild” mental  retardation  represents  “a  substantial 

disability.”10  

Mr.  Hill’s  disability  was  recognized  by  his  teachers  throughout  his 

schooling, and they offered compelling testimony in court about his deficits.  See 

                                           

7 See, Mental Retardation: Definition, Classification, & Systems of Support, 9th Edition, 
American Association on Mental Retardation (AAMR) (1992) at 14 (also located in the record at 
PX 141 at H.T. 3198); see also, 10th Edition (2002) at 52, 58.   

8 Mr. Hill’s  performance on a second grade Peabody Picture Vocabulary Test (PPVT) 
placed him in the bottom 2% of test-takers.  See Appendix 7 (Franklin Co. School records); 
Petitioner’s post-hearing reply brief (Appendix 33) at 15 n.6; Appendix 13 (Dr. Grant affidavit) 
at 976-77.  His performance on an 8th grade Iowa Test of Basic Skills placed him in the bottom 
3% of test-takers.  Appendix 7 (Elbert Co. school records) at 1381; Appendix 13 (Dr. Grant 
affidavit) at 978.  Pre and post-conviction testing both in legal proceedings and in the prison 
setting place Mr. Hill in the mildly mentally retarded range of functioning.  See generally, 
discussion in Petitioner’s initial post-hearing brief (Appendix 33) at 13-21. 

9 See, Diagnostic & Statistical Manual of Mental Disorders, 4th Edition (DSM-IV) at 41; 
Luckasson & Ellis, “Mentally Retarded Criminal Defendants,” 53 Geo. Wash. Law Rev. at 423 
(Appendix 31). 

10 Luckasson & Ellis, “Mentally Retarded Criminal Defendants,” at 423. 
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Appendix 5 (teacher affidavits).  Today, the surviving teachers urge this Board to 

exercise mercy toward their former student: 

We are former teachers of Warren Lee Hill, Jr., and we write jointly to 
urge that you extend mercy to Warren and commute his death 
sentence to life without parole. 

We were never approached by anyone representing Warren until after 
he had been sentenced to death. We wish we could have shared with 
the jury what we knew about our former student. We want to share it 
with you, now. 

It was obvious to all of us that Warren had an intellectual impairment 
and was what we would call “mentally r etarded.”   He was virtually 
non-communicative, very withdrawn, did not interact with his 
schoolmates and could not read or write at anywhere near grade level. 
Warren consistently tested at the bottom 2-3 percentile in comparison 
with his peers. He always needed special attention and support. 
Because educational resources in our communities were not what they 
are today, special education was not readily available for kids like 
Warren.  He was therefore socially promoted to higher grades in order 
to allow him to keep up with his chronological peers. 

We beg you to show compassion towards Warren. It has been clear 
since he was a very young child that he has a disability. The kind of 
disability Warren has makes it much more difficult to cope with life’s 
challenges like people without it can.  Please listen to us and extend 
mercy to him. 

Appendix 6. 



             12 

 

B . M r . H ill Has Significant L imitations in Adaptive 
Functioning. 

Mr. Hill has exhibited significant limitations in adaptive functioning since 

early childhood.  The habeas court found that Mr. Hill proved that he had 

significant limitations in adaptive functioning by a preponderance of the evidence: 

“[u]nder such a standard, this Court would find Petitioner to be mentally retarded.”  

See Appendix 4, Order of November 19, 2002, at 9.  This finding of fact is amply 

supported by the record.11 

Ironically, when Mr. Hill entered the department of corrections system his 

adaptive functioning deficits were noted by counselors who feared that he was at 

risk for being manipulated or taken advantage of by other inmates.12  These 

observations are significant not only because they acknowledge Mr. Hill’s deficits 

                                           

11 These limitations, which manifested most detrimentally when Mr. Hill was not in a 
suitably supportive and structured setting, included: very poor functional academic skills; 
inadequate self-care and home living skills (Mr. Hill has never lived alone), particularly under 
stress; an inability to excercise self-advocacy skills, to make thoughtful choices, to seek 
assistance and resolve problems (self-direction); very poor health and safety skills; and, most 
importantly, nearly non-existent communication and social skills.  See Appendix 33, Mr. Hill’s 
initial post-hearing brief at 43-117 for a detailed discussion of evidence of adaptive skill deficits. 

12 Before the death of Joseph Handspike, prison authorities viewed Mr. Hill as the kind of 
inmate  “who  may  be  victimized  by  another  inmate.    As  far  as  certain  inmates have more 
predatory attitude or behavior, and there are certain inmates who are more victims.  They are 
more  likely  to become victimized.”   T. 1544  (Dan Lawton  trial testimony).   Mr. Hill’s  social, 
interpersonal and communication deficits were regularly observed in prison.  See, e.g., Mr. Hill’s 
post-hearing brief (Appendix 33) at 38-41, 61, 67-71, 75-76. 
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in adaptive skills, but because they foreshadow the very problem which led to the 

homicide in this case: another inmate making threatening sexual advances towards 

Mr. Hill the night before the murder.  Because of his deficits, Mr. Hill should not 

have been placed in an open dormitory setting where other inmatescould take 

advantage of him.  The homicide in this case is a direct result of Mr. Hill’s mental 

retardation and his significant deficits in adaptive functioning.  He did not know 

how to protect himself so he struck out at the aggressor.  See generally, Mr. Hill’s 

post-hearing brief (Appendix 33) at 113-17. 

What it is often hard for lay observers, including the criminal justice system, 

to  recognize,  is  that  despite  their  significant  limitations,  “persons  with  mental 

retardation ... generally have little trouble with routine functioning skills.  

However, emotional well-being is often erroneously assumed if ‘functional’ skills 

are present, and the paradoxical result is that many individuals are pushed into 

‘independent’  living,  or  are  abandoned  to  street-life, without any recognition of 

their  basic  need  for  ongoing  support  and  guidance.”  Ronald  W.  Conley,  Ruth 

Luckasson, George N. Bouthilet, Eds., The Criminal Justice System & Mental 

Retardation, (Brookes 1992) at 58-59.  This happened to Mr. Hill when the 

Department of Corrections placed him in a dormitory setting at Lee State Prison 

despite knowledge of his deficits in adaptive skills and his increased risk of 
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victimization.  By the same token, Mr. Hill, when in a supportive community and 

despite his subaverage intellectual functioning and significant deficits in adaptive 

skills, adequately performed certain basic life functions, none of which are 

inconsistent with or preclude a finding of mental retardation, as Judge Allen 

ultimately found.13 

Indeed, mildly mentally retarded persons like Mr. Hill can by adulthood 

“achieve  ...  skills  adequate for minimum self-support, but may need supervision, 

guidance, and assistance, especially when under unusual social or economic 

stress.”   See  Appendix 35, DSM-IV at 4874 (emphasis supplied).  Mr. Hill falls 

precisely  into  this  category.   What we  see  in Mr. Hill’s history  is  someone who 

needs “props, supports or crutches” so as to ensure that “[his] weaknesses won’t let 

[him]  fail.”    Habeas transcript at 221, 228 (Dr. Donald Stonefeld testimony).  

When Mr. Hill has been in structured settings like the military or prison,  “the 

environment where he . . . wound up was an environment that was structured, in 

essence,  to  accommodate  him.    He  wasn’t  adapting  to  the  environment.    The 

environment was one that accommodated his particular needs at that particular 

                                           

13 For example, Mr. Hill held a custodial job at a store as a teenager, learned to keep up 
his appearance, completed high school (through perseverance and social promotions), bought 
and drove a car, dated women, joined the Navy, and penned two or three short letters to his 
attorneys, probably with help from other prisoners (see Appendix 34, letters written by inmate 
Marcus Wellons on behalf of Mr. Hill).   
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time,  given  [his]  level  of  functioning.”   Habeas Transcript at 123-24 (Dr. Jethro 

Toomer testimony). 

High security prisons and military bases are just the kind of rigidly 

structured  environments  which  mitigate  the  potential  for  Mr.  Hill’s  significant 

deficits to cause him to fail, or to be unable to cope.  Mr. Hill did not adapt to the 

prison or military environment; the environment accommodated him.  This is why 

the American Association on Mental Retardation (now the American Association 

on Intellectual and Developmental Disabilities) pointed out in its 1992 handbook 

that structured, institutional settings are not curative environments for mental 

retardation.  Appendix 36 (AAMR handbook) at 3202.14 

C . Mr. Hill’s Case Illustrates  the Risk of W rongful Execution 
Faced by Mentally Retarded Persons. 

Mr. Hill’s case  illustrates  that  the beyond-a-reasonable-doubt standard will 

result  in  a  “false  negative”  finding  as  to  mental  retardation.    Under  this  high 

standard of proof, mildly mentally retarded defendants like Mr. Hill are deprived 
                                           

14 This was borne out when Mr. Hill first decompensated under stress following transfer 
off base to a home living situation in 1984 and again following his downgrade to minimum 
security  status  at  Lee  State  Prison.    In  each  instance, Mr. Hill’s  extremely limited social and 
communication skills caused him to be unable to cope with interpersonal and job stresses 
following  the  loss of  supportive structure.    “Mental  retardation affects  information processing, 
reactions to events, and planning of alternative actions and interactions [cits.].  These factors can 
lead to impairments related to impulse control and difficulty in dealing with stress and 
frustration.”  Luckasson, et al., The Criminal Justice System and Mental Retardation at 58. 
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of the protections of O.C.G.A. § 17-7-131 and Atkins v. Virginia.  In Fleming v. 

Zant (see Appendix 21), Justice Smith argued that O.C.G.A. § 17-7-131 was not 

meant to protect all mentally retarded defendants, but only the most severely 

retarded individuals.  F leming, 259 Ga. 687, 691-701 (1989) (Smith, J., 

dissenting).  In making his point, Justice Smith discussed at length – and accurately 

– about what it meant to be mildly mentally retarded.  As Justice Smith 

emphasized, mildly mentally  retarded  persons  can  “live  independently,”  “work[] 

for a living and support[] himself, may have a driver’s license, may understand and 

obey the rules of the road, may have a family, may know the difference between 

right and wrong,  [and] may understand and obey  the  law generally.”    Id. at 699.  

As this case makes clear, the beyond-a-reasonable-doubt standard has allowed 

these  very  “facts”  about  mildly  mentally  retarded  people  to  deny Mr. Hill the 

protections the law and the Eighth Amendment demand. 

Mr. Hill’s military service is the quintessential example of a fact which can 

result  in  a  “false  negative”  determination  as  to  mental  retardation  under  the 

“beyond-reasonable-doubt” standard.   On  the surface, a person who can  function 

adequately in the lower enlisted ranks of the military seems to defy the lay 

observer’s notions of what mentally retarded persons look and act like, and what 

they can achieve in life.  In fact, Mr. Hill is not the first mildly mentally retarded 
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person to be admitted into the armed services and to do well.15  In fact, the mildly 

mentally retarded persons who are the majority of mentally retarded criminal 

offenders  often  appear  “normal,” when  in  fact  they  possess  significant  cognitive 

deficits which they spend a lifetime attempting to hide.16  This is particularly true 

in highly structured and supervised settings like the military (or prison), which tend 

to compensate for deficits which would ordinarily cause a mentally retarded person 

to fail.17 

                                           

15 For example, Dr. Jerry Brittain, a Navy psychologist, testified that he had evaluated a 
mildly mentally retarded Marine accused of murder who possessed subaverage intellectual 
functioning with an IQ of approximately 70.  Habeas Transcript at 362-63. See also Appendix 
22, U .S. v. Matthews 16 M.J. 354, 361 (CMA 1983) (mildly mentally retarded soldier on active 
duty in the Army had IQ of 64 when tried on capital murder charges); Appendix 24, Wiley v. 
Epps, 625 F.3d 199 (5th Cir. 2010) (U.S. Army veteran found mentally retarded with IQ of 68 
where  evidence  showed  he  had  “provided money to help pay household bills, possessed skill 
repairing vehicles and frequently helped friends and neighbors with auto repairs, provided 
transportation for others, volunteered for military service, and was a reliable worker who quit 
school to go to work to provide for his family.”). 

16 “Identification  of  [impairment]  can  be  quite  difficult,  since most  [mentally  retarded 
defendants] appear to be ‘high-functioning.’” Luckasson, et al., The Criminal Justice System & 
Mental Retardation at 58. 

17 See, e.g., testimony of Dr. Donald Stonefeld, an Army psychiatrist: “The military is . . . 
a very structured and in some ways forgiving situation where there are always two or three 
people watching two or three others. . . .[I]n some respects it is ideal, in that it is highly 
structured, highly repetitive for a person who is trained to do a very narrow segment of whatever 
his job description is, like refueling, or armament loading or something.”  Habeas Transcript at 
224-25, 230-31.  Dr. Jerry Brittain, a Navy psychologist, similarly testified that a person with 
mild mental retardation, such as Mr. Hill, entering the Navy in 1979 could function “very well” 
at the lower enlisted ranks from E-2 to E-5.  Habeas Transcript at 305-06. 
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Structured settings like the military provide social support (control) 

mechanisms twenty-four hours a day, seven days a week. Such a setting allows 

mildly mentally  retarded  individuals  to appear  to  function “normally”  so  long as 

that structure stays in place and no new demands or stressors are placed on them.  

See Luckasson, et al., The Criminal Justice System & Mental Retardation at 58.  

Change the setting, and that person’s ability to cope may be overtaxed, “especially 

in stressful or frustrating moments.”  Id.18  

In habeas proceedings, Mr. Hill presented evidence that showed how a 

mildly mentally retarded person like himself could function  in the military.19  The 

testimony  of  the  colleagues,  supervisors  and  clinicians who  observed Mr. Hill’s 

performance in the Navy confirmed that low-functioning persons such as Mr. Hill 

were routinely allowed into the services in the late 1970s in order to fill the ranks 

of a post-Vietnam-era volunteer military force.  They also confirmed that 

performance evaluations of enlisted personnel were routinely inflated to allow such 

                                           

18 This is because the “appearance of functionality has little to do with understanding the 
surrounding world and possessing the range of skills and emotions necessary to interact fully 
within it. . . . Persons with even mild mental retardation generally lack the ability to resolve life’s 
complex problems and will require special support across their life spans to a degree distinct 
from their nonretarded peers.”  Id. at 58-59 (emphasis supplied). 

19 A detailed discussion of Mr. Hill’s performance in the military and its consistency with 
the diagnosis of mental retardation may be found in Appendix 33, Mr. Hill’s state habeas post-
hearing brief at 96-105. 
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individuals to stay in the armed forces and even advance in order to make way for 

new recruits.  Such was the case with Mr. Hill, who while stationed on base in 

Massachussetts initially advanced within the lower enlisted ranks to a status of 

chief  petty  officer  (“E-5").  While still in Massachussetts and in that structured 

environment, Mr. Hill was twice positively evaluated and recommended for 

advancement beyond E-5, but was in each instance passed over for promotion to 

the next rank, which would have carried far more responsibility.  See Habeas 

transcript at 1455, 1457.20 

Mr.  Hill’s  life  unraveled  catastrophically  after  being  transferred  from 

Massachussetts to Atlanta Naval Air Station in 1984.  In Atlanta, Mr. Hill no 

longer lived on base, but instead with his siblings very close to his mother, and 

subsequently with Myra Wright, his girlfriend.  It was after leaving the protective 

structure of base life in Massachussetts that Mr. Hill’s limited coping skills became 

overtaxed, leading to complete decompensation in his personal and work life, 

culminating in the death of Ms. Wright.   Having reviewed Mr. Hill’s history and 

military service record, Dr. Jerry Brittain, a Navy psychologist, explained that: 

                                           

20 Dr. Donald Stonefeld, an Army psychiatrist, attempted to explain the paradox: “Praise 
is there [in Mr. Hill’s evaluations], but it is obvious to anybody with a military background who 
has written a fitness report that that soldier, sailor, airman is not up for promotion, even though it 
is recommended.”  Habeas Transcript at 234-35. 
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the factor that was unique in the transfer to shore base command was 
that his promotion through the ranks had been with people that had 
known him as an E-2 and an E-3 and an E-4 [and an E-5], and 
probably knew that he was not the sharpest knife in the drawer and 
could allow for his difficulties.  He was in a new command with new 
people that did not know his background.  They walk in, they see a 
crow on his sleeve, and they have expectations of a second class petty 
officer.  And I think that was what caused the big decline in the 
performance. 

Habeas Transcript at 368-69.  Dr. Brittain testified that a mildly mentally retarded 

person would be susceptible to heightened workplace and relationship stressors 

and  Mr.  Hill’s  behavior  in  these  circumstances  was  indicative  of  deficits  in 

adaptive functioning, particularly in social/interpersonal skill areas.  Id. at 369-377. 

Thus, the available data supports the conclusion that the deficits associated 

with Mr. Hill’s significantly subaverage intellectual functioning caused him to lose 

the ability to cope with the challenges he was facing in 1985.21  Without this 

Board’s merciful intervention, these misconceptions will result, as Judge Allen and 

numerous other judges have found, in the wrongful execution of Mr. Hill.   

                                           

21 The events that led to Mr. Hill’s decompensation in the Lee State Prison, resulting in 
the death of Joseph Handspike, show a very similar pattern.  Mr. Hill entered prison as a 
maximum security inmate following his conviction for the murder of Myra Wright.  At that level 
of structure, he functioned adequately although numerous social and interpersonal deficits were 
identified by prison staff.  When Mr. Hill was downgraded to minimum security and placed in a 
crowded dormitory setting in Lee County, he could not cope with the stress imposed on him by 
such an open, populous environment, not to mention the threats and harrassment emanating from 
Mr. Handspike.  See, generally, Appendix 33, Mr. Hill’s state habeas post-hearing brief at 113-
117. 
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D . For A ll of the Above Reasons, National and G eorgia 
Disability Advocacy O rganizations, in Addition to Rosalyn 
and President Jimmy Carter , Urge C lemency. 

Having reviewed the evidence in this case, several national and local 

organizations dedicated to protecting the rights and interests of people with 

intellectual disabilities have urged this Board to grant clemency to Mr. Hill.  Most 

prominently, the American Association on Intellectual and Developmental 

Disabilities, on whose expertise the Supreme Court relied in Atkins v. Virginia, 

urges commutation: 

Despite its pioneering effort to protect those with intellectual 
disability from execution, however, Georgia is now the only state that 
requires such individuals to prove they have the disability beyonda 
reasonable doubt in order to merit the exemption. This burden of 
proof is virtually impossible to meet in the context of valid and 
reliable clinical assessment and diagnosis, whose highest standard is 
to assure a reasonable degree of scientific certainty.  

To hold such clinical diagnoses to the standard  of  “beyond  a 
reasonable doubt” places Mr. Hill and people like him at a high risk of 
wrongful execution, even though they can demonstrate—as Mr. Hill 
did to the satisfaction of Chief Judge Allen—that he “more likely than 
not” has  intellectual disability.  For these reasons, AAIDD sincerely 
urges the Georgia Board of Pardons and Paroles to grant clemency to 
Mr. Hill by commuting his death sentence to life without possibility of 
parole. 

Appendix 3 (AAIDD letter supporting clemency). 



             22 

 

The Arc of the United States, a national umbrella organization advocating in 

the interests of intellectually disabled persons, also urges commutation: 

In 2002 ... the Supreme Court of the United Statesrecognized that 
persons with intellectual disability (ID) in our criminal justice system 
face a special risk of wrongful execution because they can often seem 
“normal” to the untrained observer, including attorneys, judges and 
jurors.  People with intellectual disability have both strengths and 
weaknesses, and sometimes the strengths - e.g.,the ability to drive a 
car, hold a job, have a relationship - can cause observers to fail to 
recognize the weaknesses, for example, in judgment, impulse control, 
social skills, communication, self-care, and so on. People with mild 
ID (Le., with an IQ from 55 to approximately70), like Mr. Hill, have a 
significant disability. The cognitive deficit and attendant coping skill 
deficits make people like Mr. Hill uniquely vulnerable to 
victimization and manipulation and to decompensation under stress, 
even though superficially they may appear to function normally under 
most circumstances. 

Warren Lee Hill, a man found by a state court judge to have an IQ 
ofapproximately 70 and to meet the criteria for intellectual 
disability(“mental  retardation”) overall by a preponderance of the 
evidence, is the kind of person Georgia's law was intended to protect. 
Only Georgia's “beyond  a  reasonable  doubt” legal standard for 
proving ID claims prevents Mr. Hill from being protected by Georgia 
and federal law prohibiting the execution of people with ID. No other 
state imposes this heavy burden of proof, and, in most states, Mr. Hill 
would be exempt from execution. 

The Arc of the United States therefore urges the Board in the strongest 
terms to intervene mercifully in Mr. Hill's case and be the 
justicesystem's “fail safe” to prevent his wrongful execution. The Arc 
stands ready to respond to any questions or concerns the Board may 
have as to this matter. 

Appendix 3 (Arc of U.S. letter in support of clemency). 
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Similarly, the Arc of Georgia, which was instrumental in the passage of 

Georgia’s  law  banning  the  execution  of  the  mentally  retarded  in  1988,  also 

strongly urges clemency in this matter: 

The Arc of Georgia. along with other organizations, successfully 
advocated for enactment of Georgia’s law prohibiting the execution of 
individuals with developmental and intellectual disabilities, See 
O.C.G.A, S 17-7-131 (c)(3) (1988 statute prohibiting death penalty 
where defendant proves mental retardation beyond reasonable doubt). 
Mr. Hill is exactly the kind of person The Arc of Georgia intended to 
protect in advocating for this groundbreaking legislation. 

Based on the extensive materials we have received from the case, 
including testimony hy teachers, friends and family as well as 
assessments by experts onboth sides of the issue, we are convinced, as 
Judge Allen was, that Mr. Hill has an intellectual disability. We also 
believe that requiring Mr. Hill to prove his intellectual disability 
“beyond a reasonable doubt” is unreasonable. This heavy legal burden 
of proof, unique in the nation, has in our view resulted in a situation 
where Mr. Hill faces execution despite having an intellectual 
disability. We  therefore  believe  that Mr.  Hill’s execution would be 
contrary to the spirit and  intent  of  the  Supreme Court’s  decision  in 
Atkins v. Virginia, 536 U.S. 304 (2002), that cxecution of an 
individual with an intellectual disability is a violation of the United 
States Constitution, inconsistent with Georgia law that prohibits the 
imposition of capital punishment for an individual with an intellectual 
disability and morally wrong. Despite a federal and state ban on 
executing individuals with intellectual disabilities, therefore. Mr. 
Hill’s death sentence is likely to result in the execution of a person 
with an intellectual disability.  

The Arc of Georgia does not condone a murder that is committed by 
an individual with an intellectual disability. We acknowledge that Mr. 
Hill should be held accountahle for his actions and behavior; however. 
it is our contcntion that Mr. Hill, who has an intellectual disability, 
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should not be subject to capital punishment simply because he failed 
to meet the highest legal burden under the law that he has an 
intellectual disability.  In advocating for persons with developmental 
and intellectual disabilities, we are disheartened that the State of 
Georgia continues to use the “beyond a reasonabledoubt” standard to 
prove that an individual has an intellectual disability. Georgia is the 
only state in the Lnited States that continues to employ this burden of 
proof. Although the Federal and Georgia courts have upheld this 
standard of proof, we nonetheless firmly believe that this standard 
puts people with intellectual disabilities at heightened risk of wrongful 
execution and indeed legitimizes the execution of people with 
intellectual disahilities. 

Respectfully, The Arc of Georgia joins other advocacy organizations 
andrespected individuals in requesting that the Georgia Board of 
Pardons and Paroles spare Mr. Hill's life so that a life without parole 
sentence may be imposed. Executing Mr. Hill despite compelling 
evidence and a judicial finding that he has an intellectual disability 
would be a tragedy and inconsistent with the goal of Cieorgia and 
federal law which is to protect such individuals. Because there is 
ample evidence  to  support  Judge  Allen’s finding, we ask that the 
Board show mercy to Mr. Hill and spare his life in order to avoid a 
miscarriage of justice. 

Appendix 4 (Arc of Georgia letter in support of clemency). 

Additionally, the Georgia organization All About Developmental 

Disabilities (AADD) strongly urges this Board to act mercifully in Mr. Hill’s case: 

The challenges that people with intellectual disabilities (ID) 
experience when they come in contact with the judicial system are 
many. Often attorneys and other people involved in the judicial 
process do not recognize that a person has a disability. Intellectual 
disabilities are rarely identified at the time of arrest, questioning, and 
arraignment and only 10% are identified at trial.  The diagnosis is 
often not identified until the person is in prison or on death row, and 
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this late identification of the disability can have dire outcomes, 
including death.  It is precisely because persons with ID run a special 
risk of not being identified as having the disorder in court proceedings 
that the Supreme Court in its landmark decision in Atkins v. Virginia 
in 2002 found that persons with ID require a categorical exemption 
from the death penalty. 

In Warren Hill’s case, his teachers, friends, co-workers, family, and 
fellow prison inmates have all offered testimony as to Mr. Hill’s level 
of intellectual functioning, and it is undisputed that his IQ is in the 
70’s, which is in the range for a diagnosis of intellectual disabilities, 
and that he has deficits in adaptive skills. Tests of intellectual and 
academic  functioning  since  Mr.  Hill’s elementary school years 
consistently show a significant cognitive deficit placing him in 
thebottom 2-3 percent of the population, meaning up to 98 percent of 
the population perform better. This represents a very significant 
cognitive deficit. 

In 2002, Judge Allen, of the Butts County Superior Court, found 
beyond a reasonable doubt that Warren Hill has an IQ of 
approximately 70, well within the range for mental retardation. In his 
order, Judge Allen stated that “Requiring defendants to prove mental 
retardation beyond a reasonable doubt ensures that the State will 
execute those defendants who have shown that they are more likely 
than not mentally retarded.” 

The absence of supports, as well as the public’s lack of knowledge 
about ID, often leads to a person being excluded or experiencing 
failure as they are unable to participate or successfully complete 
activities at home or in the community.  However, with appropriate 
support, structure and understanding of family and members of the 
community, a person with ID can hold a job, have anapartment, 
budget money, be in intimate relationships, and drive. It is very 
important to understand that these capabilities may coexist with 
significant, though less overtly visible, weaknesses in abstract 
thinking, judgment, self-care, social/interpersonal skills and impulse 
control (particularly under stress). Often,the superficial abilities of a 
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person with ID can mask these significant weaknesses and lead to a 
failure of support or protection where it was most needed. 

While Mr. Hill attempted and could accomplish some aspects of adult 
life with family support and in the highly structured environment of 
the military, it can be noted that he really did not do them very well, 
pointing to the inherent challenges experienced by people with ID in 
taking on these efforts without appropriate support. They may make 
the effort but without support, fail. If they are in a highly structured 
situation, such as the military, where someone else is making all of the 
decisions for them, they may be able to function sufficiently to 
complete what needs to be done. In Mr. Hill’s case, when he left the 
confines of the military base, the evidence shows that he could not 
live on his own successfully and, when he encountered increased 
responsibility in his work and increased stress in his personal life, he 
could not adapt to deal with his changing environment. This is 
consistent with the experience of someone with ID. 

Importantly, in 1988, Georgia was the first state to prohibit the 
execution of persons with ID, impelled by mass outrage at the 
execution of a mildly mentally retarded prisoner named Jerome 
Bowden in 1986.  However, Georgia imposes on persons attempting 
to prove ID the heaviest burden of proof in the law - proof beyond a 
reasonable doubt - which ensures that persons functioning in the mild 
range of mental retardation, like Warren Hill, will be unable to prove 
in court that they have the disability, thus exposing them to wrongful 
execution.  Georgia is the only state which imposes this burden of 
proof. 

[T]he State has the opportunity to do the right thing in this situation. 
Because of the inherent challenges in both properly assessing an 
individual at the time of incarceration along with the heavy burden of 
proof that Georgia requires in order to avoid execution, we 
respectfully ask that you commute Warren Hill’s death sentence to life 
without possibility of parole in order to avoid a miscarriage of justice. 
Because of the complexity of the law concerning the issues involved, 
the Board of Pardons and Paroles is the only public body that can 
provide justice in this case through the exercise of its constitutional 
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power of executive clemency. As Georgia has recognized for almost a 
quarter of a century, it would be inhumane to execute Warren Hill. 
Mr. Hill should be held accountable for his crime, be given the 
appropriate supports to protect him and others, and continue to live 
out his sentence in prison. 

Appendix 3 (AADD letter in support of clemency). 

Finally, former President Jimmy Carter and Rosalyn Carter, both strong 

advocates for the mentally disabled, strongly urge this Board to grant commutation 

of Mr. Hill’s death sentence: 

We encourage you to grant clemency to Warren Lee Hill, a 
developmentally challenged individual sentenced to death in 1991. 

In 1988, Georgia was the first state in the nation to abolish the death 
penalty for the “mentally  retarded,” and the Supreme Court has 
affirmed that executing such individuals constitutes cruel and unusual 
punishment as prohibited by the Eighth Amendment.   

Relying on extensive evidence and expert testimony, a state court 
effectively established in 2002  that Mr. Hill’s  I.Q. of approximately 
70  meets  Georgia’s criteria for a diagnosis as “mentally  retarded” 
beyond a reasonable doubt and that he meets Georgia’s overall criteria 
for “mental  retardation” by a preponderance of the evidence. This 
finding has been unchallenged by opposing counsel on appeal or by 
reviewing  courts.  However,  Georgia’s stringent burden of proof 
regrettably has prevented him from receiving exemption from 
execution on these grounds because Mr. Hill was unable to confirm 
his limited adaptive functioning beyond a reasonable doubt. We 
understand that the victim’s family also opposes his execution. 

In light of the undisputed evidence that Mr. Hill is more likely than 
not “mentally retarded,” his execution would undermine the State of 
Georgia’s historic leadership in promoting the rights of the 
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developmentally challenged. We therefore urge you exercise your 
discretion to commute Mr. Hill’s death sentence to life without parole. 

Appendix 30 (President and Rosalyn Carter letter supporting clemency). 

Mr. Hill urges this Board to heed the request of these organizations and the 

Carter family to commute his death sentence to life without parole. 

Conclusion 

Mr. Hill has made grave and tragic mistakes in his life.  In the interview with 

the Board’s investigators, Mr. Hill expressed genuine remorse for his crimes.  But 

Mr. Hill, too, is a victim of a tragic accident of fate.  Mr. Hill did not choose to be 

born into an impoverished and violent home, where his early vulnerability to 

illness and malnutrition were likely involved in the development of his mental 

retardation.  It is precisely because mentally retarded persons like Mr. Hill function 

at the emotional and cognitive level of children that Georgia’s legislature enacted 

the ban on the execution of mentally retarded offenders,22 and it is why our state 

and federal Supreme Courts have deemed it cruel and unusual punishment to put 

the mentally retarded – as a class of persons - to death.  After all, we do not hold 

                                           

22 See Appendix 28 (articles and editorials related to the 1986 execution of mildly 
mentally  retarded  prisoner  Jerome  Bowden  and  the  enactment  of  Georgia’s  law  banning  the 
execution of mentally retarded offenders.); F leming v. Zant, 259 Ga. 687 (1989) (finding that 
Georgia constitution bans execution of all persons with mental retardation due to inherent lack of 
requisite moral culpability to warrant death penalty) (Appendix 21).   
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children to the ultimate punishment for precisely the same reasons.  See, e.g., 

Roper v. Simmons, 543 U.S. 551 (2005) (banning execution of juvenile offenders 

because, as a result of their immaturity of judgment and deficits in impulse control, 

they inherently lack the moral blameworthiness to justify the death penalty). 

This  Board’s  merciful  intervention  is  warranted  in  order  to  avoid  the 

wrongful execution of an intellectually handicapped man. 
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PR A Y E R F O R M E R C I F U L IN T E R V E N T I O N 

On behalf of Warren Lee Hill, his counsel respectfully request that the Board 

order commutation of his death sentence.  Mr. Hill presents a compelling case for 

commutation of his death sentence.  We respectfully request that this Board grant 

Warren Lee Hill’s plea for mercy. 

Alternatively, Mr. Hill requests a 90-day stay of his execution so that the 

United States Supreme Court can consider and resolve his pending Petition for 

Rehearing from denial of certiorari review, filed June 29, 2012. 

Respectfully submitted,  

       

       __________________________ 
      BRIAN KAMMER 
      Georgia Resource Center 
      303 Elizabeth Street, NE 
      Atlanta, Georgia  30307 
      404-222-9202 

 
      COUNSEL FOR MR. HILL 


