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-------- Original Message -------
Subject:RE: Guiding Principals Document 

Date:Wed, 07 Jan 2009 17:02:13 -0900 
From:Otis, Ted (DFG) <ted.otis@alaska.gov> 

To:Phil_Bma@fws.gov, "Estensen, JeffL (DFG)" <jeff.estensen@alaska.gov> 
CC:Meyer, Andrea M (DNR) <andrea.meyer@alaska.gov>, brian lance 

<brian.lance@noaa.gov>, Rich, Cecil F (DFG) <cecil.rich@alaska.gov>, dan young 
<danyoung@nps.gov>, doug limpinsel <Doug.Limpinsel@noaa.gov>, doug mcbride 
<doug_mcbride@fws.gov>, Dye, Jason E (DFG) <jason.dye@alaska.gov>, Mouw, Jason E 
B (DFG) <jason.mouw@alaska.gov>, JefeShearer@nps.gov, Klein, Joseph P (DFG) 
<joe.klein@alaska.gov>, Goldman, Kenneth J (OFG) <ken.goldman@alaska.gov>, leslie 
tose <leslie.w.tose@usace.arrny.mil>, Fair, Lowell F (DFG) <lowell.fair@alaska.gov>, 
Miller, Matthew G (DFG) <matt.miller@alaska.gov>, Daigneault, Michael J (DFG) 
<michael.daigneault@alaska.gov>, phil north <north.phil@epa.gov>, Maclean, Scott H 
(DFG) <scott.maclean@alaska.gov>, serena sweet <serena.e.sweet@usace.arrny.mil>, 
Baker, Tim (DFG) <tim.baker@alaska.gov>, Brookover, Thomas E (DFG) 
<tom.brookover@alaska.gov>, Crafford, Thomas C (DNR) <tom.cratford@alaska.gov>, 
jean zodrow <zodrow.jean@epa.gov> 

References:<226790D784FEOA4194C7467EOEF53DC7EOC219@SOAANCMSG04.soa.alaska.gov> 
<OF5C820BE4.57412893-0N89257536.00678531-89257537.006B6255@fws.gov> 

Jeff, 

I've been digesting the recent emails regarding PLP's reaction to an early draft of the Fish/lnstream Flow TWG 
"Guiding Principles" document. Here's my 2 cents: 

1) First, Ken and I feel strongly that this group should continue developing and refining the GUiding Principles 
document, as evidenced by the fact that we just sent you our draft of the Marine Fish section. That document 
should be the starting point for substantive discussions with PLP to bridge the gap between our respective views 
on the most appropriate baseline and monitoring studies needed for a project of this scale in this location. Indeed, 
we can't even seem to agree on the definition of the terms baseline and monitoring. 

2) PLP's response to the draft Guiding Principles document appears to give notice that they intend to do only the 
minimum legally required (by NEPA and applicable state regulations) to gain the permits required to develop the 
mine and associated infrastructure (e.g., transportation corridor, port facility). I personally find that to be 
disconcerting, given the "WE WILL DO NO HARM" doctrine PLP has long preached in their PR campaigns. 
Regardless, it's obvious that the two sides have very different views on this topic. Ken and I feel that the agencies 
need to seek legal counsel with expertise in applicable federal and state environmental laws (NEPA and state 
statutes dealing with permitting) to clarify the latitude agencies have in shaping environmental studies that are 
prerequisites to permit decisions. This is obviously a major sticking point that needs to be resolved before we can 
agree to what studies should be done and how 

3) PLP says they want agency feedback on technical matters. However, their response to a draft Guiding 
Principles document that was offered in good faith by agency members interested in initiating a substantive 
technical discussion about appropriate studies and methods suggests PLP's solicitation of agency advice is just 
pretense. Agency members have come to the table for several years now, requesting data, suggesting alternative 
methods, and recommending additional or alternative studies that would better address relevant questions that 
need to be answered before purSUing a project of this scale at this location. As Phil mentioned, PLP's 
unwillingness to share information or respond to requests has led to a great deal of frustration among agency 
members, and the conclusion by some of us that further participation in this process is a waste of our time (and 
money to travel to meetings). We would be happy to rejoin the process when it takes a more constructive form 
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that involves open and honest sharing of detailed project plans, data, ideas, concerns, and mutually agreeable 
solutions. If the two sides can't get together and make that happen on their own, perhaps it's time to bring in a 
professional mediator. 

Thanks for the opportunity to comment. 

************************************************** 

Ted Otis 
Area Finfish Research Biologist-CF 
Alaska Department of Fish and Game 
3298 Douglas Place 
Homer, AK 99603 
Ph. (907) 235-1723 
Fax (907) 235-2448 
ted.otis@alaska.gov 
************************************************** 

From: Phil_Brna@fws.gov [mailto:Phil_Brna@fws.gov]
 
Sent: Wednesday, January 07,2009 10:35 AM
 
To: Estensen, Jeff L (DFG)
 
Cc: Meyer, Andrea M (DNR); brian lance; Rich, Cecil F (DFG); dan young; doug limpinsel; doug mcbride; Dye,
 
Jason E (DFG); Mouw, Jason E B (DFG); Jeff_Shearer@nps.gov; Klein, Joseph P (DFG); Goldman, Kenneth J
 
(DFG); leslie tose; Fair, Lowell F (DFG); Miller, Matthew G (DFG); Daigneault, Michael J (DFG); phil north;
 
Maclean, Scott H (DFG); serena sweet; Otis, Ted (DFG); Baker, Tim (DFG); Brookover, Thomas E (DFG); Crafford,
 
Thomas C (DNR); jean lodrow
 
Subject: RE: Guiding Principals Document
 

Jeff, I have been thinking about PLP's concerns expressed in your message below. I have a lot of things to say in
 
response, but I think most are best left unsaid at this point. However, I will say that I do not believe that PLP is
 
operating in good faith as evidenced by their cancelling the TWG meetings on December 17 and 18 and January
 
7, and now by their complaining to leadership at ADF&G and then meeting with just you and Scott and not
 
addressing the rest of the group. I do agree with PLPs assertion that the recent TWG meetings have been
 
increasingly antagonistic and confrontational, but I suggest this is largely the result of PLPs unwillingness to share
 
information with agencies or to respond to our specific requests. This has lead to considerable frustration on the
 
part of agencies and also to lack of participation by some as a form of protest. As far as the tone of the guiding
 
principals document, it was rushed to meet the PLP schedule and out intent was to discuss the draft and make
 
changes needed to accomodate PLP concerns. It was only a starting point for more discussion. PLP should not
 
presume to lecture State and Federal agencies about our responsibilities, our legal mandates, or the side-boards
 
of our participation in the informal TWG process as far as what we should or should not be asking for.
 

At this point, I think the agencies should continue to work together to refine what we believe sound, statistically
 
based scientifif objectives should look like. Whether or not PLP participates is entirely up to them. We need to
 
have agreement these objectives sooner, or later so we might as well do it now. As far as a meeting to discuss
 
counting towers, the USFWS has no interest in participating in that discussion, until we have some agreement or
 
at least general direction regarding objectives.
 

Phil Brna
 
Fish and Wildlife Biologist
 
US Fish and Wildlife Service, Anchorage Field Office
 
Conservation Planning Assistance
 
605 W. 4th Ave, Room G-61
 
Anchorage, AK 99501
 
phone: (907) 271-2440
 
fax: (907) 271-2786
 
email: phil_brna@fws.gov
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"Estensen, Jeff L (DFG)" <jeff.estensen@alaska.gov> 

01105/2009 09:54 AM 

To "Meyer, Andrea M (DNR)" <andrea.meyer@alaska.goY>, brian lance 
<brian.lance@noaa.gov>, "Rich, Cecil F (DFG)" <cecil.rich@alaska.gov>, dan 
young <dan_young@nps.gov>, doug limpinsel <doug.limpinsel@noaa.gov>, 
doug mcbride <doug_mcbride@fws.goY>, "Dye, Jason E (DFG)" 
<jason.dye@alaska.gov>, "Mouw, Jason E B (DFG)" 
<jason.mouw@alaska.gov>, "Klein, Joseph P (DFG)" <joe.klein@alaska.gov>, 
leslie tose <Ieslie.w.tose@usace.army.mil>, "Fair, Lowell F (DFG)" 
<Iowell.fair@alaska.gov>, "Miller, Matthew G (DFG)" <matt.miller@alaska.gov>, 
"Daigneault, Michael J (DFG)" <michael.daigneault@alaska.gov>, phil north 
<north.phil@epa.gov>, "Maclean, Scott H (DFG)" <scott.maclean@alaska.gov>, 
serena sweet <serena.e.sweet@usace.army.mil>, "Baker, Tim (DFG)" 
<tim.baker@alaska.gov>,jean zodrow <zodrow.jean@epa.gov>, 
JefCShearer@nps.gov, "Otis, Ted (DFG)" <ted.otis@alaska.gov>, 
PhiLBma@fws.gov, "Crafford, Thomas C (DNR)" <tom.crafford@alaska.gov>, 
"Brookover, Thomas E (DFG)" <tom.brookover@alaska.gov>, "Goldman, 
Kenneth J (DFG)" <ken.goldman@alaska.gov> 

cc 

Subject RE: Guiding Principals Document 
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All, 
Scott Maclean and I met with Ken Taylor from PLP on January 2, 2009 to listen to PLP's 
concerns with the Guiding Principles document. 

The following concerns were relayed to us: 

The PLP felt the general tone of the document was lecturing and commanding. It did not 
promote dialogue of the issues. 

The PLP would like agencies to provide specific reasons/justification for proposed 
information requests, specifically how it will be used (i.e. NEPA, permitting, monitoring, 
mitigation). 

Also, there were two comments regarding specific sections of the introduction: 

6) The no action alternative may be the preferred alternative- This document is not meant 
to imply that the Pebble Project will ultimately be approved. NEPA requires that the "no 
action" alternative be considered. In cases where an EIS has been prepared, the Record of 
Decision (ROD) must identify all alternatives that were considered, "... specifying the 
alternative or alternatives which were considered to be environmentally preferable." The 
environmentally preferable alternative is the alternative that will promote the national 
environmental policy as expressed in NEPA. Ordinarily, this means the alternative that 
causes the least damage to the biological and physical environment; it also means the 
alternative which best protects, preserves, and enhances historic, cultural, and natural 
resources. For purposes ofNEPA, the "no action" alternative may also be the 
environmentally preferred alternative. PLP feels this statement is incorrect. The NEPA 
process also considers economic, technical, and social issues in determining the 
"preferred" alternative, which is not always the environmentally preferred. 

7) Agencies have discretion about how much information is needed- State and Federal 
regulations and court rulings allow considerable discretion on the part of decision makers 
when making public interest findings about the level of information required for project 
permitting and environmental analyses. NEPA and the respective State and Federal permit 
regulations do not specify what constitutes an adequate and sufficient level of scientific 
information which might be needed to make public interest determinations. This 
discretionary authority also applies to determinations regarding adequacy and sufficiency of 
required scientific information. Considerations for making decisions during the permit 
process, including the required level of "environmental baseline studies", includes, but is not 
limited to: the scale and scope of a potential project; the importance and sensitivity of 
environmental resources and importance to humans; potential risks to the environment, and 
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the threat of litigation. PLP argues this paragraph is essentially incorrect. The NEPA 
process uses the best available information in characterization, and that the 
information collected for this purpose is determined by agreement between the agencies 
and applicant. 
Regarding the Fish TWG meetings in general, the PLP felt: 

The meetings and agencies were becoming antagonistic/confrontational, thus hindering 
the group from meeting its objectives. The PLP is questioning whether future meetings will 
be effective (should the process be continued?). 

The agencies are not focused on the intent of the TWG which is to solicit expertise from 
the agencies regarding PLP's study plans, and to discuss technical aspects of the study plans. 

The information requests of the TWG members need to focus on information needed and 
required for the NEPA-permitting-monitoring process. 

Finally, PLP would like to discuss the use of towers with the TWG. PLP would like to have 
a meeting sometime between Jan 13-16. PLP does NOT want to discuss the 
"Guiding Principals" document until they have had ample time to review. 

So the question to the Fish TWG members is, do you want to meet sometime Jan 13-16 to 
discuss towers? Or do we want to have a limited participation TWG meeting where those 
interested can attend. Or do we suggest PLP get with appropriate agency staff to discuss the 
towers. 

At this point I don't see drafting any kind of response to PLP regarding their concerns. Ifwe 
want to argue their interpretation of the NEPA process, we can do that in a meeting. 
Otherwise, lets proceed (thoroughly and well thought out) with our document. 

Comments, questions, suggestions? 

Jeffrey L. Estensen 
Habitat Biologist 
Division of Habitat, Alaska Dept. of Fish and Game 

333 Raspberry Rd, Anchorage AK 99518 
phone: 907-267-2113 

email: @ff.estensen@alaska.gov 
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