
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
 ) 
FEDERAL ENERGY  ) 
REGULATORY COMMISSION ) 
888 First Street, N.E. ) 
Washington, D.C.  20426, ) 
 ) 
 Petitioner, ) 
 ) 
 v.   ) Misc. No.  _______ 
 ) 
J.P. MORGAN VENTURES ) 
ENERGY CORPORATION, ) 
700 Louisiana Street ) 
Suite 1000 ) 
Houston, Texas  77002, )  
 ) 
 Respondent. ) 
  ) 
 

MEMORANDUM IN SUPPORT OF PETITION BY  
FEDERAL ENERGY REGULATORY COMMISSION  

FOR AN ORDER TO SHOW CAUSE WHY THIS COURT SHOULD  
NOT ENFORCE SUBPOENAS FOR PRODUCTION OF DOCUMENTS 

 
 In response to data requests in an ongoing investigation, JP Morgan 

repeatedly assured the Office of Enforcement (“Enforcement”) of the Federal 

Energy Regulatory Commission (“Commission”), in writing, that each of 53 

emails between non-attorneys (some cc’ed to attorneys) was protected by the 

attorney-client privilege.  On May 9, 2012, JP Morgan produced 20 of these non-

attorney emails in unredacted form.  Contrary to JP Morgan’s repeated prior 

assurances, none of these 20 emails is (or was) privileged, nor is there any basis for 

asserting privilege as to any of them.  Having given Enforcement (and this Court) 

no reason to credit its privilege claims, JP Morgan nevertheless refused to unredact 
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the remaining non-attorney emails, instead producing what purported to be a 

“privilege log” about them. 

 On June 4, JP Morgan produced unredacted copies of eight additional 

emails, for each of which JP Morgan had provided detailed privilege claims in the 

May 9 privilege log.  As with the 20 other “privileged” emails that JP Morgan 

produced on May 9, there is (and was) no argument that any of these eight emails 

is privileged.   

 The Commission brings this Petition to obtain the 25 emails that JP Morgan 

continues to refuse to produce in unredacted form.  In the alternative, we ask that 

the Court perform an in camera privilege review of each of the 25 redacted emails. 

Preliminary Statement 

 The Commission’s Office of Enforcement is conducting a formal, nonpublic 

investigation of (a) potential manipulation of the California and Midwest energy 

markets by respondent J.P. Morgan Ventures Energy Corporation (“JP Morgan”) 

and (b) potential violations by JP Morgan of the duty to make truthful and non-

misleading communications to the Commission and regional energy market 

operators.  The entity that operates the California electricity marketplace is called 

the California Independent System Operator, Inc. (“CAISO”), while the Midwest 

Independent Transmission Operator, Inc. (“MISO”) does the same in several states 

in the Midwest.   

 As part of this investigation, Enforcement has sought documents from 

several entities, including JP Morgan.  In its production, JP Morgan (through its 

outside counsel, the Sutherland and Skadden law firms) has redacted not only 

emails sent to and from lawyers, but also certain emails neither written by an 

attorney nor sent “To” an attorney.  Instead, these redacted emails were exchanged 

by non-lawyers; at most, a lawyer is sometimes shown as a “cc.”  JP Morgan told 
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Enforcement repeatedly over a period of weeks that each of these non-attorney 

emails is protected by the attorney-client privilege.   

 The JP Morgan personnel who wrote the supposedly privileged emails 

include Blythe Masters, head of JP Morgan’s Global Commodities Group, and 

Francis Dunleavy, head of Principal Investments within that Group, who reports to 

Masters.  Neither one is an attorney.     

 When Enforcement asked JP Morgan why it had withheld these emails 

between non-lawyers, JP Morgan three times refused to provide any explanation 

beyond “privileged.”  After receiving a subpoena for unredacted versions of 

emails, JP Morgan twice refused to provide a privilege log addressing the specific 

emails Enforcement sought, instead improperly making privilege claims only for 

entire chains of which these emails were a part.1  Nevertheless, JP Morgan 

emphatically assured Enforcement – for example, in an April 26, 2012 letter 

excerpted here – that “each email” was protected by the attorney-client privilege:2 

                                              
1    Declaration of Thomas P. Olson in Support of Petition for an Order to Show 
Cause (“Olson Decl.”).  Unless otherwise indicated, all facts in this brief are based on the 
Olson Declaration or its Exhibits.     

 Exhibit 1 consists of before-and-after screen shots of the 20 emails that JP Morgan 
contended (in a series of emails, letters, and conversations from April 11 through May 7, 
2012) were privileged, and then produced in wholly-unredacted form on May 9, 2012.  
Exhibit 2 reprints the partially or wholly redacted emails covered by JP Morgan’s May 9, 
2012 email-by-email privilege log.  Exhibit 3 contains the eight emails that JP Morgan 
produced in unredacted form on June 4, 2012.  Exhibit 4 contains the 25 partially- or 
wholly-redacted emails now sought by Enforcement.  Exhibit 5 reproduces all of the 
relevant exchanges between JP Morgan and Enforcement, including the “privilege logs.”  
And Exhibit 6 contains complete copies of the April 18 and May 3, 2012 subpoenas.  
2  Letter from William Scherman and Catherine Krupka to Thomas Olson at 2 (Apr. 
26, 2012) (reprinted in Exh. 5 at 19-22) (emphasis added).       
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 Only when Enforcement advised JP Morgan that it intended to seek in 

camera judicial review of the allegedly privileged emails did JP Morgan finally 

(on May 9, 2012) produce wholly unredacted versions of some of the emails (see 

Exh. 1), while refusing to disclose most or all of the remaining emails (see Exh. 2).  

The 20 emails that JP Morgan produced on May 9 – each of which JP Morgan had 

repeatedly asserted was privileged – are communications as to which no attorney-

client privilege claim could be made.   

 Although it unredacted those 20 emails on May 9, 2012, JP Morgan insisted 

that each of the remaining emails was privileged and provided an email-by-email 

log reciting the supposed basis for the privilege claims.  On June 4, 2012, however, 

JP Morgan produced unredacted copies of eight more emails, showing that its 

privilege claims about those emails in the May 9 log (and on many occasions 

before that), like its privilege claims about the 20 emails just mentioned, were 

empty.    

 All told, then, JP Morgan has produced unredacted copies of 28 of the non-

attorney emails that Enforcement sought, while refusing to unredact the remaining 

25 emails.  The 28 supposedly “privileged,” now-unredacted emails were sent 

during three periods (November 2010, March 2011, and May 2011) when JP 

Morgan was dealing with inquiries from the CAISO or MISO watchdog units 
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(called “Market Monitors”) or from FERC Enforcement about whether JP 

Morgan’s bidding practices amounted to market manipulation.  Although non-

lawyer JP Morgan employees discussed these matters in emails sent “To” or 

“From” lawyers (none of which is at issue here), the non-lawyer employees also 

had side conversations on their own, or with lawyers shown only as cc’s.   

 On March 14, 2011, for example, JP Morgan had recently been contacted by 

the CAISO Market Monitor about the company’s bidding practices, and asked to 

provide responses to written questions the next day.  In the emails from that day 

reproduced here, Dunleavy and Masters were exchanging one-on-one messages.  

For weeks, JP Morgan insisted that these emails between two non-lawyers were 

privileged, and produced them only with the content masked as “Redacted”:    
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 On May 9, 2012, though, facing the prospect of scrutiny by this Court, JP 

Morgan finally disclosed what was behind the black bars.  As was now plain to 

see, the four emails reprinted above – in which JP Morgan had repeatedly claimed 

privilege – do not quote any confidential attorney-client communications or 

recount any legal advice.  Instead, Dunleavy and Masters appear to simply be 

discussing their own roles in dealing with the CAISO Market Monitor inquiry into 

JP Morgan’s bidding practices.  

 In the first email, at 12:49 p.m., Masters asks whether she should “decide 

this without your help.”  Dunleavy then says the two should talk, but Masters 

responds that she is meeting in London with “Jes [Staley],” the head of the JP 

Morgan Investment Bank.  Finally, Dunleavy says that he will “handle” the matter 

(presumably the market manipulation inquiry), but, tellingly, says “it may not be 

pretty.”3 

 

  

 

 

                                              
3  Four days later, on March 18, 2011, CAISO made an emergency tariff filing with 
FERC to try to stop what it saw as JP Morgan’s abusive bidding scheme in CAISO.  
CAISO  characterized the scheme as “exploitation” of the existing CAISO tariff, which 
CAISO said resulted in “overpayment[s]” and “exaggerate[d]” certain “uplift” payments 
of tens of millions of dollars.  Letter from Anna McKenna, Senior Counsel, CAISO, to 
Kimberly Bose, FERC Secretary at 1, 9 (Mar. 18, 2011), available at 
www.caiso.com/Documents/March18 2011TariffAmendment-
ModifyMarketSettlementRulesinDocketNo ER11-3149-000.pdf.   (The filing did not 
identify JP Morgan by name.)  CAISO made a corrected version of the same filing a few 
days later, which is available at www.caiso.com/Documents/March25 2011Errata-
March18 2011TariffAmendment-ModifyMarketSettlementRulesinDocketNo ER11-
3149-000.pdf.   The Commission approved this CAISO tariff filing, effective as of the 
date of filing, on May 4, 2011, and directed Enforcement to look into the matter.  See 
infra p. 12.   
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 There is no conceivable argument that any of this is privileged.     

 Or consider an exchange of emails between two non-lawyer Compliance 

officials (Paul Tramonte and Robert O’Connell) on November 5, 2010.  Again, JP 

Morgan insisted that this email was privileged, and produced it only in the 

following form:   
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 On May 9, 2012, JP Morgan removed the black box.  Once the content was 

visible, it was again obvious, as with the Dunleavy/Masters exchange reprinted 

above, that there is nothing remotely privileged about this email.   

 O’Connell sent the email to Tramonte at 4:13 p.m. of November 5, 2010, 

after a call earlier that afternoon with the MISO Market Monitor about JP 

Morgan’s bidding practices for its power plant in Michigan.  Apparently concerned 

about an adverse reaction from Dunleavy, O’Connell told Tramonte not to send 

Dunleavy a report about the call until Dunleavy was safely on a plane flight:   
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 Again, there is no possible argument that this email between non-lawyers 

about another non-lawyer’s reaction to an email from a non-lawyer is privileged.   

 Finally, consider a third email, sent when JP Morgan was attempting to 

schedule a meeting with Enforcement to explain why JP Morgan contended its 

bidding practices were not manipulative.  The email is cc’ed to an attorney, Diane 

Genova.  For weeks, JP Morgan repeatedly assured Enforcement that this email 

was privileged, and blacked out its content:   

 
 
 
 
 
 
  
 
 
 

 But when JP Morgan finally revealed on May 9 what the email said, it turned 

out to have nothing to do with confidential communications seeking legal advice, 

but rather simply to discuss a scheduling conflict for a JP Morgan executive:   

 
 
 Yet again, there is no conceivable basis for JP Morgan’s repeated assertions 

that this email is privileged. 

 Although JP Morgan has belatedly produced fully-unredacted copies of these 

(and 22) other emails (reprinted in Exhibits 1 and 3), it continues to assert privilege 
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as to 25 other emails between non-lawyers or emails with lawyers only as cc’s 

(reprinted in Exhibit 4).  There is no reason to credit JP Morgan’s privilege claims 

about the remaining 25 emails, since the company over and over claimed privilege 

in the six unprivileged emails reprinted above and 22 other equally unprivileged 

emails.  Even setting aside JP Morgan’s complete lack of credibility on this issue, 

its only basis for claiming privilege in the 25 still-unredacted emails is a “privilege 

log” that, as detailed below, is defective on its face and that JP Morgan has since 

admitted was wrong as to eight emails.     

 We therefore ask that the Court issue an Order to Show Cause why JP 

Morgan should not be required to produce to Enforcement fully unredacted 

versions of all of the requested emails.  In the alternative, we request that the Court 

order JP Morgan to submit fully unredacted versions of the emails to the Court for 

in camera determination of the validity of the company’s privilege claims, based 

on sworn, detailed documentation of the purported factual and legal basis for any 

privileges the company continues to assert in the emails.   
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BACKGROUND 

The Commission’s Anti-Manipulation Rule and This Investigation 

 In 2006, the Commission adopted its Anti-Manipulation Rule, patterned on 

the Securities and Exchange Commission’s Rule 10b-5.4  The Commission’s 

Office of Enforcement is responsible for conducting investigations into possible 

violations of the Rule in electricity and natural gas markets.  The Office also 

investigates potential violations of a Commission rule requiring certain market 

participants, including JP Morgan, to be truthful in their communications with the 

Commission and certain other entities and not to omit material information in those 

communications.  See 18 C.F.R. § 35.41(b).   

 In some parts of the United States, electricity markets are run by entities 

called “Independent System Operators,” or ISOs.  For example, CAISO operates 

the wholesale electricity market in California, while MISO operates an electricity 

market in several Midwestern states.   

 During a four-month period from March through June 2011, CAISO and 

MISO made four different filings alerting the Commission to bidding strategies the 

ISOs viewed as abusive, and asking the Commission’s approval to change (or 

clarify) the ISO’s overall rules of operation – called “tariffs” – to prevent further 

abuses.  The ISOs estimated in their filings that three of the bidding techniques had 

together resulted in at least $73 million in improper payments to generators; that 

figure does not include millions of dollars in payments from another technique.  

The Commission (or an Office within the Commission on delegated authority) 

                                              
4  The Commission’s Anti-Manipulation rule is codified at 18 C.F.R. § 1c.  The 
Commission adopted the Rule in 2006 in response to the Energy Policy Act of 2005, in 
which Congress gave the Commission broader authority to combat manipulation, 
including the power to impose civil penalties of up to $1 million per day per violation. 
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approved each of these tariff filings.5  Though not named in the Orders, JP Morgan 

is the entity that engaged in the bidding conduct described in each of these four 

Orders. 

 In the first of these Orders, issued on May 4, 2011, the Commission directed 

the Office of Enforcement to examine the matter and determine whether further 

inquiry is appropriate.”6  In the fourth Order, issued on August 19, 2011, the 

Commission directed the Office of Enforcement “to conduct a nonpublic, formal 

investigation, with subpoena authority, regarding violations of the Commission’s 

regulations, including section 1c.2, prohibition of electric energy market 

manipulation.”7  Enforcement is now investigating several different bidding 

strategies by JP Morgan in CAISO and MISO to evaluate whether they violated the 

Commission’s Anti-Manipulation Rule, including each of the strategies described 

in the CAISO and MISO filings cited above.  Enforcement is also investigating 

potential violations by JP Morgan of the Commission rule requiring truthful and 

non-misleading communications to the Commission and other entities.   

                                              
5  Cal. Indep. Sys. Operator Corp., 136 FERC ¶ 61,118 (Aug. 19, 2011) (granting 
CAISO tariff filing); Midwest Indep. Transmission Sys. Operator, Inc., 136 FERC 
¶ 61,025 (July 12, 2011) (granting MISO tariff filing); Cal. Indep. Sys. Operator Corp., 
Docket Nos. ER11-3510-000 and ER11-3510-001 (May 27, 2011) (unpublished letter 
order) (granting CAISO tariff filing under delegated authority); Cal. Indep. Sys. Operator 
Corp., 135 FERC ¶ 61,110 (May 4, 2011) (granting CAISO tariff filing).  In the three 
instances in which the ISO believed that a market participant was continuing to engage in 
abusive bidding strategies (the first, second, and fourth Orders above), the ISOs asked the 
Commission to make the tariff changes effective as of the date of the ISO’s filing.  The 
Commission granted each of these requests in the Orders cited above.        
6  Cal. Indep. Sys. Operator Corp., 135 FERC ¶ 61,110, at P 29.   
7  Cal. Indep. Sys. Operator Corp., 136 FERC ¶ 61,118, at P 38-42.   
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JP Morgan Asserts Privilege in 53 Emails Between Non-Attorneys 

 As part of its investigation, Enforcement has issued numerous data requests 

to JP Morgan.  In its document production to Enforcement, JP Morgan has 

redacted certain communications to or from attorneys on the grounds of attorney-

client privilege.  Although it reserves the right to do so in appropriate cases in the 

future, Enforcement has not challenged any of these redactions.  However, JP 

Morgan has also redacted scores of emails in which either (a) both the sender and 

all recipients are non-attorneys or (b) the sender and all “To” addressees are non-

attorneys, but one or more lawyers are shown as “cc” recipients   

 This Petition relates to 53 non-attorney emails that Enforcement has sought 

in unredacted form – first informally through mid-April, and then through 

subpoenas served on April 18, 2012 and May 3, 2012.8   

JP Morgan Assures Enforcement  
that All 53 of the Requested Emails Are Privileged 

 
During April and May 2012, the Office of Enforcement repeatedly asked 

about the basis for JP Morgan’s privilege claims in the 53 emails.  In response, JP 

Morgan assured Enforcement in writing, on five separate occasions, that the 

requested emails were privileged.   But those assurances were untrue, as illustrated 

by later-unredacted emails such as those reprinted above.      

For example, in response to a subpoena for a set of emails that included all 

of the emails reprinted above, JP Morgan told Enforcement on April 26, 2012: 

The communications were not, as Enforcement Staff implies, 
discussions among non-lawyers of non-privileged material, on the 
same email chain as privileged communications with attorneys. . . . 
Thus, our previous answers on this point were meant to reassure 
Enforcement Staff that the [emails requested] were in fact 

                                              
8  See Exh. 5 (communications between Enforcement and JP Morgan); Exh. 6 
(subpoenas).     
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discussions of privileged materials to which the attorney client 
privilege applied.9   
 
JP Morgan repeatedly assured Enforcement that its privilege claims 

applied to each of the requested emails individually.  See Olson Decl., ¶ 9, 

11, 17 and supra pp. 3-4 (excerpt from April 26 JP Morgan letter).  Those 

assurances proved empty:  at least 28 of the redacted emails were, in fact, 

“discussions among non-lawyers of non-privileged materials.”          

JP Morgan Unredacts 20 of the Emails, All Unprivileged, on May 9 

From April 11 through May 8, 2012, JP Morgan steadfastly and repeatedly 

claimed that all 53 of the emails were privileged.  When Enforcement advised JP 

Morgan that it intended to seek judicial review of JP Morgan’s privilege claims in 

these documents, JP Morgan suddenly changed course:  on May 9, 2012, JP 

Morgan produced unredacted versions of 20 previously blacked-out emails – each 

of which JP Morgan had repeatedly assured Enforcement was protected by the 

attorney-client privilege.10   

These newly unredacted emails – as to which no good faith privilege claim 

could be made – included the four Masters/Dunleavy emails and the two other 

emails reproduced at the beginning of this brief, along with 14 others.  (Exhibit 1 is 

a complete set of the wholly-unredacted emails produced on May 9.)  As with the 

six emails reproduced above, there is no basis for asserting privilege in any of 

these 14 emails.  Among the 14 other “privileged” emails that JP Morgan 

                                              
9  Letter from William Scherman and Catherine Krupka to Thomas Olson (Apr. 26, 
2012) (reprinted in Exh. 5 at 19-22) (italics in original, bold added).     
10  Exh. 5 at 12, 13, 16.  During a phone call on May 7, 2012, Enforcement agreed 
that, if JP Morgan produced unredacted copies of certain emails or portions of emails, 
Enforcement would not assert that JP Morgan had thereby waived privilege in other 
materials.   
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unredacted on May 9 were the following:  “Can you all please confirm that day and 

time works?” and a single-word email from Dunleavy, “Perfect.”   (See Exh. 1.)   

JP Morgan’s May 9, 2012 letter did not state that these 20 unprivileged 

emails had previously been redacted because of a clerical error or other mistake.  

Nor did JP Morgan offer any other explanation for why JP Morgan had repeatedly 

claimed privilege in unprivileged emails.      

JP Morgan Finally Produces an Email-by-Email  
Privilege Log on May 9, but One Riddled with Facial Defects 

 
Only when faced with the prospect of a federal court enforcement action did 

JP Morgan finally, on May 9, provide what Enforcement had sought for weeks:  a 

privilege log on an email-by-email basis.11  For the non-lawyer emails that remain 

redacted, JP Morgan’s privilege log offered the same amorphous justifications 

(such as “discussing advice of counsel”) that JP Morgan had made in its previous 

cover letters, even though it was now disclosing many unprivileged emails for 

which it had provided the identical, boilerplate justifications.        

                                              
11  Before finally producing a privilege log on May 9 that purported to provide email-
by-email privilege justifications, as Enforcement had expressly requested (see Exh. 5 at 
15; Exh. 6 at April 18, 2012 Subpoena Attachment A and May 3, 2012 Subpoena 
Attachment A), JP Morgan twice produced logs with privilege claims about entire email 
chains, based on the content of other emails that were not the subject of the subpoena.  
See Exh. 5 at 23-24, 33-34.  An “email chain” privilege log is both non-responsive and of 
no value:  the existence of a privileged email early in a chain does not by itself mean that 
later emails are privileged, any more than the presence of lawyers in a meeting from 9:00 
to 9:15 automatically confers protection on discussions among non-lawyers in the same 
room from 9:15 to 10:00. 

In its April 26 and May 1 cover letters enclosing these “email chain” privilege 
logs, JP Morgan generically claimed that all of the requested non-attorney emails 
“relayed,” “conveyed,” “discussed,” or “requested” legal advice.  Exh. 5 at 19-22, 31-32.  
JP Morgan did not, however, claim that any particular non-attorney email was privileged 
on any particular ground.   
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In addition to repeating the same vague privilege claims (such as “discussing 

legal advice”) it had previously made about the 20 unprivileged emails produced 

on May 9, the privilege log is in many ways defective – or at best deeply 

implausible – on its face.  (JP Morgan has since confirmed as much by abandoning 

its privilege claims about eight of the emails listed in the May 9 privilege log.  See 

infra p. 19.)   

First, consider this supposedly “privileged” exchange of three emails 

between non-lawyer executives Blythe Masters and Francis Dunleavy over a four-

minute period shortly after noon on March 14, 2011: 

 

 

 

 

 

 

 

 

 

 

 

 

In its log entries for these emails, JP Morgan invited Enforcement to accept 

the unlikely claim that during these four minutes, rather than talking with each 

other normally, these two executives instead engaged in a rapid-fire volley of legal 

advice:  Masters first “relayed” legal advice to Dunleavy (that is, told Dunleavy 

about some legal advice he hadn’t already heard), then Dunleavy quickly “relayed” 

legal advice back to Masters (that is, told Masters about some legal advance she 
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hadn’t already heard), then Masters “relayed” legal advice to Dunleavy again (that 

is, told Dunleavy about still more legal advice he hadn’t already heard):  

 

 Making JP Morgan’s “relaying legal advice” claim even less plausible, the 

privilege log says Dunleavy and Masters engaged in this supposed exchange of 

legal advice even though both Dunleavy and Masters were on the previous 15 

emails in this chain (some sent to counsel), and therefore already knew whatever 

was disclosed in those 15 emails.  See Olson Decl., ¶ 19.   

Second, the privilege log states that “Outside Counsel” regularly “relay and 

discuss” their own advice and request information from themselves, and that they 

do so in emails written by non-lawyers such as Dunleavy and Masters.  Here are a 

few examples:  
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Third, the privilege log contains dozens of claims based on second-hand 

discussions allegedly relating to “legal advice,” even though legal advice itself is 

protected only under certain highly specific circumstances (see cases cited supra 

pp. 29-34 and accompanying text).     

Fourth, the privilege log asserts that Paul Tramonte, the non-lawyer head of 

compliance for the business unit run by Francis Dunleavy, regularly asks his non-

lawyer subordinate, Robert O’Connell, for legal advice:   
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Nearly a Month Later, JP Morgan Discloses Eight More Unprivileged  
Emails, for Each of Which It Had Provided Elaborate Privilege Claims 

 
 On June 4, 2012, JP Morgan produced unredacted copies of eight more 

emails, each of which it had repeatedly assured Enforcement was privileged.  In 

particular, JP Morgan listed each of these eight emails in its May 9, 2012 privilege 

log, providing detailed explanations for why each was supposedly privileged.   

 For example, JP Morgan produced one of the three emails in the “legal 

advice volley” between Masters and Dunleavy described above.  Here is the May 9 

privilege log entry for that email: 

 

 

 

 

 

And here is what the email, produced in unredacted form on June 4, actually says:  
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The Current Status:  After Repeatedly Claiming  
Privilege in 28 Unprivileged Emails, JP Morgan Advances the Same  
Justifications for Refusing to Produce 25 Other Non-Lawyer Emails 

 JP Morgan has compelled Enforcement to seek this Court’s assistance by 

continuing to redact 25 emails either exclusively between non-lawyers or with 

lawyers only as cc’s, after improperly asserting privilege on the same grounds in 

28 other emails.  Since JP Morgan strenuously asserted privilege in 28 

unprivileged non-attorney emails it has now released, it cannot expect Enforcement 

to credit its privilege claims in these 25 additional non-attorney emails.  

Accordingly, the Court should enter an Order to Show Cause why JP Morgan 

should not either produce the remaining 25 emails in wholly-unredacted form or 

submit them to the Court for in camera inspection.   

DISCUSSION 

In this Petition, Enforcement asks the Court, under the Federal Power Act, 

16 U.S.C. § 825f(c) (2006), to issue an Order requiring respondent JP Morgan to 

show cause why this Court should not compel JP Morgan to produce in unredacted 

form all of the emails requested in the April 18, 2012 and May 3, 2012 subpoenas, 

or in the alternative to submit the unredacted documents to the Court for in camera 

evaluation of JP Morgan’s privilege claims.  We show here why that is the correct 

course.   
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This Court Has the Authority and Responsibility  
to Enforce Agency Investigative Subpoenas 

 
 Under settled law, federal agencies such as the Commission rely on the 

federal courts to enforce subpoenas issued by their enforcement arms.  As set forth 

here, all of the procedural requirements for enforcement of these subpoenas have 

been satisfied.   

1. The Commission is conducting an investigation within its 

jurisdiction.  FERC is authorized to investigate any subject within its jurisdiction 

under the Federal Power Act.  16 U.S.C. § 825f(a) (2006).  The Commission’s 

authority includes investigating potential market manipulation in connection with 

the purchase or sale of electric energy, see 16 U.S.C. § 824v (2006) and 18 C.F.R. 

§ 1c.2 (2010), and investigating potential violations of the duty to provide truthful 

and non-misleading information to the Commission and certain other entities such 

as CAISO and MISO, 18 C.F.R. § 35.41(b).  Here, the Commission is investigating 

possible manipulation of the organized California and Midwest electricity markets 

as well as possible violations of JP Morgan’s duty to provide truthful and non-

misleading information.  The Commission has the power to subpoena documents 

relating to this investigation.  16 U.S.C. § 825f(b) (2006).   

2. Federal district courts enforce agency subpoenas through 

summary proceedings.  The Federal Power Act gives the Commission the 

authority to enforce its investigative subpoenas in federal district court.  See 16 

U.S.C. § 825f(c) (2006) (Commission “may invoke the aid” of federal district court 

in “case of . . . refusal to obey a subp[o]ena”).  For many decades, this court and 
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other federal courts around the country have routinely enforced agency subpoenas 

in summary proceedings.12   

Enforcement of agency subpoenas is not done through a complaint and 

answer.  Rather, agency subpoenas are enforced through summary procedures 

designed to ensure that the investigative process can proceed without substantial 

delay.13   

The Office of Enforcement seeks an Order to Show Cause, in accordance 

with this Court’s precedents.14  United States v. Stoltz, 525 F. Supp. 617, 620 

(D.D.C. 1981) (Department of Energy subpoena) (order to show cause procedure 

                                              
12  E.g., Federal Trade Commission v. Church & Dwight, Inc., 747 F. Supp. 2d 
3 (D.D.C. 2010) (enforcing FTC subpoena to manufacturer), aff’d, 665 F.3d 1312 
(D.C. Cir. 2011); see United States v. Markwood, 48 F.3d 969, 974 (6th Cir. 1995) 
(enforcing civil investigative demand); People’s Nat. Gas. Co. v. Fed. Power 
Comm’n, 127 F.2d 153 (D.C. Cir. 1942) (enforcing subpoena issued by FERC’s 
predecessor agency).     
13  Markwood, 48 F.3d at 982 (“[T]he Federal Rules of Civil Procedure were written 
for post-complaint litigation.  Most of the Federal Rules of Civil Procedure are simply 
inapplicable to the pre-complaint enforcement of an administrative subpoena.”); Fed. R. 
Civ. P. 45 adv. cmte. note (“[Rule 45] does not apply to the enforcement of subpoenas 
issued by administrative officers and commissions pursuant to statutory authority.  The 
enforcement of such subpoenas by the district courts is regulated by appropriate 
statutes.”) (citing as an example 16 U.S.C. § 825f, the statute on which the Commission 
relies here). 
14  A petition for an Order to Show Cause is an ex parte filing.  Resolution Trust 
Corp. v. Frates, 61 F.3d 962, 964 (D.C. Cir. 1995) (affirming district court order 
following “issu[ance] of an ex parte order to show cause why the court should not grant 
the petition”).  If the Court issues the Order, the petitioner then serves it on the 
respondent in the manner specified in the Order.  E.g., SEC v. Lines Overseas Mgmt., 
2005 U.S. Dist. LEXIS 39425 (D.D.C. Jan. 7, 2005) (“FURTHER ORDERED, that this 
Order be Served upon the Respondents, or their counsel, by representatives of the SEC by 
facsimile or overnight courier service or any other means reasonably designed to give 
prompt notice of this Order to Respondents”). 

Though not required to do so, as a courtesy, Enforcement is providing counsel for 
JP Morgan with copies of this filing by email and U.S. Mail.   
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“is appropriate for a subpoena enforcement proceeding”); see SEC v. Lines 

Overseas Mgmt., Ltd., 2007 U.S. Dist. LEXIS 11753 (D.D.C. Feb. 21, 2007) 

(enforcing SEC subpoena following Order to Show Cause); SEC v. Kingsley, 510 

F. Supp. 561 (D.D.C. 1981) (issuing Order to Show Cause and ordering 

compliance); see also Federal Election Comm’n v. Committee to Elect Lyndon La 

Rouche, 613 F.2d 849, 853-62 (D.C. Cir. 1979) (affirming district court’s 

enforcement of FEC subpoenas through order to show cause proceeding).15   

3. The subpoenas here meet the minimal requirements for 

enforcement:  the emails that Enforcement seeks are relevant to an ongoing 

investigation and producing them would impose no significant burden.  As the 

D.C. Circuit emphasized in 2011, and as the courts have made clear over decades, 

“a district court must enforce a federal agency’s investigative subpoena if the 

information sought is ‘reasonably relevant’ – or, put differently, ‘not plainly 

incompetent or irrelevant to any lawful purpose of the [agency]’ – and not ‘unduly 

burdensome’ to produce.”  Federal Trade Comm’n v. Church & Dwight, Inc., 665 

F.3d at 1315 (quoting Federal Trade Comm’n v. Invention Submission Corp., 965 

F.2d 1086, 1089 (D.C. Cir. 1992) (brackets in original) (internal citations 

omitted)); see also United States v. Morton Salt Co., 338 U.S. 632, 652 (1950) 

(administrative subpoena is enforceable “if the inquiry is within the authority of 

the agency, the demand is not too indefinite and the information sought is 

reasonably relevant”).   

                                              
15  In a case procedurally parallel to this one, the SEC filed a petition in 2003 for an 
Order to Show Cause against a witness who refused, based on privilege (Fifth 
Amendment) claims, to turn over documents responsive to a subpoena.  The SEC 
contended that the claimed privileges did not apply.  After briefing, the witness agreed to 
“produce all documents called for in the subpoena previously withheld from the SEC 
[based on privilege claims], without redactions.”  SEC v. Lay, 295 F. Supp. 2d 52 (D.D.C. 
2003).  
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JP Morgan has not asserted that the requested emails are irrelevant to the 

Commission’s pending investigation of JP Morgan for potential manipulation of 

the CAISO and MISO markets and potential violations of its duty of candor to the 

Commission, nor could it credibly do so.  Similarly, JP Morgan does not and could 

not contend that producing unredacted versions of the 25 emails would be in any 

way burdensome.   

The modest requirements for enforcement of an investigative subpoena are 

therefore satisfied here.   

4. This Court is a proper forum for enforcement of these subpoenas.  

Because the relevant statute provides for worldwide service of process, this Court 

has personal jurisdiction over JP Morgan based on the company’s minimum 

contacts with the United States as a whole.16  And by statute, this District is a 

proper venue for filing this petition because the investigation is being conducted in 

this District.17   

                                              
16  SEC v. Bilzerian, 378 F.3d 1100, 1106 n.8 (D.C. Cir. 2004) (“the requirement of 
‘minimum contacts’ with a forum state is inapplicable where the court exercises personal 
jurisdiction by virtue of a federal statute authorizing nationwide service of process. . . . In 
such circumstances, minimum contacts with the United States suffice”) (emphasis added).    

Here, the relevant federal statute provides not merely for nationwide but for 
worldwide service of process.  See 16 U.S.C. § 825f(c) (“All process in any such case 
may be served in the judicial district whereof such person is an inhabitant or wherever he 
may be found or may be doing business.”) (emphasis added).  Accordingly, this court has 
jurisdiction over JP Morgan provided it has minimum contacts in the United States.  See 
SEC v. Lines Overseas Mgmt., Ltd., 2007 U.S. Dist. LEXIS 11753, at *6-7 (D.D.C. Feb. 
21, 2007) (same point concerning enforcement of SEC subpoenas).   
17  “In case of . . . refusal to obey a subp[o]ena issued to . . . any person, the 
Commission may invoke the aid of any court of the United States within the jurisdiction 
of which such investigation or proceeding is carried on . . . .”  16 USC § 825f(c) 
(emphasis added).  This investigation is being carried on from the Commission’s offices 
in this District. 
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JP Morgan May Redact Non-Attorney Emails Only 
if It Carries Its Burden of Proving the Emails  

Meet the Demanding Requirements for Privilege Claims 
 

 Particularly when a party asserts the improbable claim that emails between 

non-attorneys are protected by the attorney-client privilege, it must demonstrate, 

through specific, concrete proof as to each email, that it satisfies each of the 

elements of a privilege claim.   

 1. A party that has knowingly and repeatedly assured a federal 

agency that documents are privileged, when there was no good faith basis for 

a privilege claim, is entitled to no credibility when it makes similar privilege 

claims about other documents.  Through its counsel, JP Morgan repeatedly 

assured FERC Enforcement in writing that all 53 of the emails that Enforcement 

sought were privileged.  JP Morgan has now disclosed 28 of these supposedly 

“privileged” emails, and not a single one is in fact privileged – or can support a 

good faith argument for privilege.  Since JP Morgan has knowingly advanced 

privilege claims in 28 obviously non-privileged emails, there is no reason to credit 

its privilege claims in the remaining 25 emails.   

2. The attorney-client privilege protects only a specific and narrow 

category of documents, and the party claiming privilege bears the burden of 

proof.   Like many federal courts, the D.C. Circuit follows the standard for 

attorney-client privilege originally set forth by Judge Wyzanski in United States v. 

United Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950):   

The privilege applies only if (1) the asserted holder of the privilege is 
or sought to become a client; (2) the person to whom the 
communication was made (a) is a member of the bar of a court or his 
subordinate and (b) in connection with this communication is acting 
as a lawyer; (3) the communication relates to a fact of which the 
attorney was informed (a) by his client (b) without the presence of 
strangers (c) for the purpose of securing primarily either (i) an opinion 
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on law or (ii) legal services or (iii) assistance in some legal 
proceeding, and not (d) for the purpose of committing a crime or tort; 
and (4) the privilege has been (a) claimed and (b) not waived by the 
client.  
 

In re Sealed Case, 737 F.2d 94, 98-99 (D.C. Cir. 1984).18 

JP Morgan bears the burden of proving that each of these elements is 

satisfied as to each redacted email.  In re Lindsey, 148 F.3d 1100, 1106 (D.C. Cir. 

1998) (“It is settled law that the party claiming the privilege bears the burden of 

proving that the communications are protected”).   

3.       Because it blocks consideration of relevant evidence, the attorney-

client privilege is narrowly construed.  As this Court has pointed out, “[t]he 

attorney-client privilege is narrowly construed and is limited to those situations in 

which it protects disclosures necessarily made to obtain informed legal advice 

which might not have been made absent the privilege.”  Covington & Burling v. 

Food & Nutrition Service of United States Dep’t of Agriculture, 744 F. Supp. 314, 

323 (D.D.C. 1990) (citing Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 

854, 862 (D.C. Cir. 1980), in turn citing Fisher v. United States, 425 U.S. 391, 403 

(1976)); see In re Sealed Case, 121 F.3d 729, 749 (D.C. Cir. 1997)  (discussing 

“the general rule, underscored by the Supreme Court in Nixon, that privileges 

should be narrowly construed:  ‘exceptions to the demand for every man’s 

                                              
18  Under Rule 501 of the Federal Rules of Evidence, federal common law applies to 
privilege claims in cases under federal law.  See Fed. R. Evid. 501 (in federal question 
cases, “the common law – as interpreted by United States courts in the light of reason and 
experience” – governs a claim of privilege).   

 In Tax Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997), the Court of Appeals 
provided the following abbreviated summary of the legal test:  “The attorney-client 
privilege protects confidential communications from clients to their attorneys made for 
the purpose of securing legal advice or services” (citing In re Sealed Case, 737 F.2d 94, 
98-99 (D.C. Cir. 1984)).  
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evidence are not lightly created nor expansively construed, for they are in 

derogation of the search for truth.’”) (citation omitted).   

4. The fact that a lawyer is cc’ed on an email – or even that the email 

is sent “To” a lawyer – does not mean that the communication is necessarily 

privileged.   As the district court in Oracle Am., Inc. v. Google, Inc., 2011 U.S. 

Dist. LEXIS 96121 (N.D. Cal. Aug. 26, 2011), recently explained:   

When attempting to demonstrate that an internal communication 
involving in-house counsel deserves privileged status, a party 
therefore “must make a ‘clear showing’ that the ‘speaker’ made 
the communication[] for the purpose of obtaining or providing 
legal advice.”  [United States v. Chevron Texaco Corp., 241 F. Supp. 
2d 1065, 1076 (N.D. Cal. 2002)] (emphasis added) (quoting In re 
Sealed Case, 737 F.2d 94, 99, (D.C. Cir. 1984)) (“In order to show 
that a communication relates to legal advice, the proponent of the 
privilege must demonstrate that the ‘primary purpose’ of the 
communication was securing legal advice.”) (citation omitted)). 

Oracle v. Google, 2011 U.S. Dist. LEXIS 96121 at 17-18 (bold added, italics in 

original). 

Since even communications sent directly to attorneys are not necessarily 

protected, privilege claims based only on a “cc” to an attorney are particularly 

questionable.  (The 25 emails in Exhibit 4 that Enforcement seeks through this 

petition include 13 in which an attorney is cc’ed.)  As any user of email knows, 

one ordinarily sends an email “To” a person if one wants them to do something 

(whether to fix a computer or to provide legal advice); recipients of “cc’s” are not 

usually expected to do anything in response to the email.  Privilege claims based 

on cc’s to attorneys, absent clear evidence that the primary purpose of the email 

was to obtain legal advice, have therefore been met with skepticism by the courts.  

E.g., Minebea Co. v. Papst, 228 F.R.D. 13, 25 (D.D.C. 2005) (“A corporation 

cannot be permitted to insulate its files from discovery simply by sending a ‘cc’ to 

in-house counsel”) (quoting U.S. Postal Service v. Phelps Dodge Refining Corp., 
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852 F. Supp. 156, 163-64 (E.D.N.Y. 1994)); Southersby Dev. Corp. v. Borough of 

Jefferson Hills, 2011 U.S. Dist. LEXIS 131048, *3-4 (W.D. Pa. Sept. 20, 2011) 

(same).19  

Here, the unredacted “cc to attorney” emails that JP Morgan produced on 

May 9 illustrate why courts are right to be skeptical.  For example, the following 

email appears to have been redacted because one of the cc’s is an in-house lawyer, 

Diane Genova:   

 

Indeed, many cases hold that when someone seeks input from both non-

lawyers and lawyers – even if lawyers are among the direct addressees, rather than 

cc’s – the communication was not sent for the “primary purpose” of obtaining legal 

                                              
19  See also In re Grand Jury Proceedings, 2001 U.S. Dist. LEXIS 15646, at *84 n.41 
(S.D.N.Y. Oct. 3, 2001) (“document 854 is a message directed specifically to a non-legal 
Doe Corp. employee from another non-legal Doe Corp. employee regarding an ATF 
communication.  The fact that a Doe Corp. attorney is copied on the document (as well as 
other Doe Corp. employees) does not transform the document into a confidential 
communication between an attorney and client.”); U.S. Postal Service, 852 F. Supp. at 
160 (“[T]he mere fact that a communication is made directly to an attorney, or an 
attorney is copied on a memorandum, does not mean that the communication is 
necessarily privileged”).   
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advice.20  In other words, under this precedent – and setting aside for the moment 

the many other reasons an email may not be privileged – if any of JP Morgan’s “cc 

to attorney” emails ask any non-lawyer for a response or comment, the emails 

cannot be protected by the attorney-client privilege.   

5. In this Circuit, only a specific, narrow category of “legal advice” 

is protected by the attorney-client privilege.  In these subpoenas, Enforcement 

does not seek any communications from attorneys, and therefore, obviously, no 

communications in which an attorney gives legal advice.  JP Morgan’s privilege 

log is nevertheless filled with second-order claims about legal advice, that is, about 

discussions among non-attorneys that, JP Morgan claims, have some connection to 

legal advice.     

But contrary to the premise of JP Morgan’s privilege log, even legal advice 

itself – much less later talk by non-attorneys tangentially relating to legal advice – 

is not automatically privileged.  As this Circuit’s precedents make clear, the 

purpose of the attorney-client privilege is to protect certain communications from 

clients to lawyers.  Communications in the other direction – from lawyers to clients 

– are protected only to the extent they disclose confidential information from a 

previous client-to-lawyer communication:   

The attorney-client privilege protects confidential communications 
from clients to their attorneys made for the purpose of securing legal 
advice or services.  In re Sealed Case,  737 F.2d 94, 98-99 (D.C. Cir. 
1984). The privilege also protects communications from attorneys to 

                                              
20  E.g., In re Seroquel Prods. Liability Litig., 2008 U.S. Dist. LEXIS 39467, 2008 
WL 1995058, at *96 (M.D. Fla. May 7, 2008) (“If the document was prepared for 
purposes of simultaneous review by legal and non-legal personnel, it cannot be said that 
the primary purpose of the document is to secure legal advice.”) (quoting United States v. 
International Business Machines Corp., 66 F.R.D. 206, 213 (S.D.N.Y. 1974)); GE 
Capital Corp. v. DirecTV, Inc., 1998 U.S. Dist. LEXIS 18940, at *7 (D. Conn. Aug. 19, 
1998) (same).   
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their clients if the communications ‘rest on confidential information 
obtained from the client.’  [In re Sealed Case, 787 F.2d] at 99.   
 

Tax Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997) (emphasis added).  

Applying this standard, a district court in this District explained:    

The focus of the privilege is on what the client official told the lawyer 
in the first place.  What the lawyer said to the client official is not 
privileged, except insofar as it discloses what the client official told 
the attorney in confidence. 
 

Evans v. Atwood, 177 F.R.D. 1, 6 (D.D.C. 1997) (emphasis added).   

And in turn, the test for whether a communication from a client to an 

attorney was made “in confidence” is itself strict:   

“Confidential” means that the . . . official said or wrote something to a 
lawyer to secure legal advice with the intention that it not be known 
by anyone other than the lawyer.  The information is to be protected 
if one can say that the person who communicated the information 
never intended it to be disclosed and, but for its disclosure now, it 
would never have been known. 
 

Evans, 177 F.R.D. at 5 (emphasis added).     

In short, under controlling case law, to establish that underlying “legal 

advice” was itself privileged, JP Morgan would need to prove that the advice itself 

disclosed information provided by the client that was, at that time, confidential.  

And not only must the information be secret when communicated; it is confidential 

for attorney-client privilege purposes only if “but for its disclosure now, it would 

never have been known.”  Evans, 177 F.R.D. at 5 (emphasis added).  For example, 

even if JP Morgan personnel communicated information that was confidential at 

that moment, if the information would later become known by others (e.g., when 

bids are submitted to an ISO and therefore no longer confidential), it would not 

count as “confidential information” for purposes of the attorney-client privilege. 
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  6. A second-tier claim of privilege for communications “relaying,” 

“reflecting,” or “discussing” legal advice is still less likely to be valid.  As just 

discussed, “legal advice” and other communications from attorneys enjoy only 

derivative protection, to the extent the advice discloses a confidential 

communication from a client.  The privilege claims that JP Morgan asserts here, 

however, are doubly derivative: JP Morgan seeks to prevent discovery of (a) 

communications among non-lawyers that, it claims, have some connection 

(whether “relaying,” “reflecting,” or “discussing”) to (b) legal advice (which itself 

is protected only if it discloses client confidences).   This type of claim appears to 

be behind JP Morgan’s repeated claims that emails such as “That’s ridiculous” are 

privileged, since the general topic under discussion (for example, a Market 

Monitor investigation) may at some point have been discussed with a lawyer.         

To satisfy the strict test for attorney-client privilege, JP Morgan would first 

need to show, as to any communication by non-lawyers allegedly relating to legal 

advice, that the legal advice itself is protected because it reflects the 

communication of information that is then confidential and is expected to always 

remain so.  Even if that element were shown, any privilege claim based on non-

lawyer discussions of legal advice would need to be applied with the utmost care to 

avoid abusive claims made to conceal non-privileged communications, such as the 

privilege claims that JP Morgan made many times, in writing, about the 28 utterly 

unprivileged emails it produced in unredacted form on May 9 and June 4, 2012.    

The Court of Appeals’ decision in Coastal States Gas Corp. v. Dep’t of 

Energy, 617 F.2d 854, 863 (D.C. Cir. 1980), is consistent with this approach.  In 

Coastal States, the Court of Appeals stated that “the privilege should not be 

defeated by some limited circulation beyond the attorney and the person within the 

group who requested the advice.”  Id. at 863.  But Coastal States is based on a 

specific, narrow circumstance not present here:  one non-attorney sharing specific, 
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privileged documents (such as legal memoranda) with another.  Id. (“The test . . . is 

whether the agency is able to demonstrate that the documents, and therefore the 

confidential information contained therein, were circulated no further than 

[necessary]”) (emphasis added); see Covington & Burling v. Food & Nutrition 

Service of United States Dep’t of Agriculture, 744 F. Supp. 314, 323 (D.D.C. 1990) 

(applying Coastal States to limited circulation of specific documents among non-

lawyers).  Here, Enforcement does not seek production of a single attached 

document, but only of emails sent by non-attorneys “To” other non-attorneys.21   

No doubt because of the obvious risk of abuse, some courts flatly reject 

nebulous claims such as “reflecting legal advice.”  E.g., ePlus Inc. v. Lawson 

Software, Inc., 2012 U.S. Dist. LEXIS 21636, at *18-19 (E.D. Va. Feb. 21, 2012) 

(“For the entries concerning communications by non-attorneys which reflect legal 

advice, no privilege can apply.  [Defendant] does not establish that [they] are 

communications from or to an attorney or that they are communications made at 

the direction of an attorney.”) (emphasis added).  But assuming for the moment 

that JP Morgan could, in principle, claim protection for non-attorney 

communications relating in some way to legal advice, it would need, as to each 

email, to: 

                                              
21  Enforcement’s April 18, 2012 subpoena sought production of one document 
attached to a non-attorney email.  See Exh. 6 at April 18, 2012 Subpoena Attachment B.  
To simplify the issues before the Court, and without waiving the right to later seek 
production of the attachment, Enforcement is not pursuing the attachment in this petition, 
though it seeks the cover email.   
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 “demonstrate with reasonable certainty” (In re Sealed Case, 737 F.2d 
at 99),  

 that a client communicated confidential information to an attorney, 
that is, information that otherwise would “never have been known” 
(Evans, 177 F.R.D. at 5), 

 that the “primary purpose” of the communication to an attorney was 
to obtain legal advice (In re Sealed Case, 737 F.2d at 99), 

 that the client was not equally seeking review by a non-lawyer, as 
well as by a lawyer, in the communication (In re Seroquel Prods. 
Liability Litig., 2008 U.S. Dist. LEXIS 39467, 2008 WL 1995058, at 
*96 (M.D. Fla. May 7, 2008)),   

 that the communication was seeking legal, as opposed to business, 
advice (In re Lindsey, 158 F.3d 1263, 1270 (D.C. Cir. 1998)),  

 that the lawyer gave specific, identifiable legal advice (such as the 
document shared by non-lawyers in Coastal States),  

 that the legal advice discloses the client’s confidential communication 
(In re Sealed Case, 737 F.2d at 99), and 

 that the non-lawyer was in fact communicating the actual legal advice, 
such as through forwarding a legal advice memo to the other non-
attorney (Coastal States).22  

Setting aside the specifics of the legal standard, we are aware of no D.C. 

Circuit case – or any other case – upholding the theory that appears to be behind JP 

Morgan’s redactions, namely that privilege shields from production any remark by 

a non-attorney on a general topic that has been addressed at some point by a 

lawyer, such as “that’s ridiculous”; “so in your opinion we are bet[t]er off with me 

trying to decide this without your help??”; “I will handle it but it may not be 

pretty”; “I can’t possibly do that date,” and “You probably don’t want to send it to 

                                              
22  Among other things, JP Morgan would need to explain why non-lawyers need to 
“relay” legal advice to one another when – as is true in almost all cases here – they have 
both been on the same email chains.  See Exh. 5 at 23-24, 33-34, 52-61 (privilege logs).   
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[F]rancis until the door is ready to close on his flight back to [U]tah.”  See supra 

pp. 7-9, 19.   

In Camera Review Is the Appropriate 
Way to Resolve Disputed Privilege Claims 

 
If the Court does not simply order JP Morgan to produce the remaining 25 

non-attorney emails, it should conduct an in camera inspection of the emails to 

evaluate JP Morgan’s privilege claims.  As the Court is aware, courts routinely 

perform in camera review to determine whether a document is protected from 

discovery while not prematurely waiving the privilege through disclosure to a third 

party.  United States v. Deloitte LLP, 610 F.3d 129, 139 (D.C. Cir. 2010) 

(remanding “so that the district court can examine the document in camera to 

determine whether [a document] is entirely work product”); Minebea Co., Ltd. v. 

Papst, 228 F.R.D. 13 (D.D.C. 2005) (after in camera review, ordering production 

of many documents in which party had claimed privilege, including documents 

cc’ed to counsel).    

If the Court Does Not Simply Order JP Morgan to Produce  
the 25 Redacted Emails, It Should Direct JP Morgan to  

Provide Detailed Support for the Company’s Privilege Claims 
 

Whenever a party must establish the predicate for a privilege claim, the party 

must provide both all relevant documents and declarations demonstrating the 

relevant facts.  E.g., In re Sealed Case, 146 F.3d 881, 886-88 (D.C. Cir. 1998) 

(reviewing affidavits in support of work product claims and directing district court 

on remand to review disputed documents in camera); Minebea Co., 228 F.R.D. at 

19-24 (discussing declaration and exhibits filed to facilitate in camera inspection); 

LightGuard Sys. v. Spot Devices, Inc., 2012 U.S. Dist. LEXIS 32470, at *17 (D. 

Nev. Mar. 9, 2012) (deciding on privilege claims (and rejecting many) after 

reviewing “briefs, declarations, affidavits, [and] privilege logs”).   
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Those principles apply with special force here.  As demonstrated above, JP 

Morgan over and over “reassure[d]” Enforcement, in writing, that many emails 

were privileged when, in fact, there is no basis for a privilege claim in those 

emails.  JP Morgan also produced two irrelevant “privilege logs” for entire email 

chains, followed by the May 9 email-by-email log filled with errors (including 

recitation of detailed privilege claims for eight wholly unprivileged emails that JP 

Morgan produced nearly a month later).  Given this history of baseless privilege 

claims and defective privilege logs, we respectfully suggest that – as set forth in 

the proposed Order to Show Cause – the Court should establish specific 

requirements for the factual showing that JP Morgan must make to show that the 

redacted emails are in fact protected by the attorney-client privilege.   

Finally, to prevent JP Morgan’s improper conduct from slowing the progress 

of an important federal investigation of potential market manipulation, we 

respectfully request that the Court issue the Order to Show Cause forthwith and 

conduct any necessary further proceedings in an expedited manner.     

Case 1:12-mc-00352-DAR   Document 1-2   Filed 07/02/12   Page 35 of 39



 36

Conclusion 

The Office of Enforcement respectfully requests that the Court issue the 

proposed Order requiring JP Morgan to show cause why this Court should not 

compel JP Morgan to produce the 25 remaining non-attorney emails (reprinted in 

Exhibit 4) in unredacted form, or, in the alternative, to produce the 25 emails to the 

Court for in camera inspection.23  If the Court orders in camera inspection, we 

request that it direct JP Morgan to produce in unredacted form all emails that the 

Court determines not to be privileged.        

Respectfully submitted, 

NORMAN C. BAY 
(DC Bar No. 421522) 
Director 
Office of Enforcement 
 
LARRY D. GASTEIGER 
Deputy Director 
Office of Enforcement 
 
LARRY PARKINSON 
(DC Bar No. 387470) 
Director 
Division of Investigations 
 
DAVID APPLEBAUM 
(DC Bar No. 474161) 
Deputy Director 
Division of Investigations 
 

                                              
23  The proposed form of Order to Show Cause includes these two alternatives as 
options for the Court.   
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 /s/    
THOMAS P. OLSON  
(DC Bar No. 389220) 
VIVIAN W. CHUM 
SUSAN M. BEALL 
Attorneys 
Division of Investigations   
Office of Enforcement  
Federal Energy Regulatory 
Commission 
888 First Street, N.E.    
Washington, D.C.  20426  
thomas.olson@ferc.gov 
(202) 502-6278  
 
 

Dated:  July 2, 2012  
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CERTIFICATE OF SERVICE 
 

 I certify that, as a courtesy in this ex parte stage of this proceeding,24 I have 
arranged today to provide a copy of the Petition for an Order to Show Cause, along 
with the supporting Memorandum, Declaration, and Exhibits by e-mail and U.S. 
Mail on the following counsel for respondent JP Morgan: 
 
 William S. Scherman 
 Skadden, Arps, Slate, Meagher & Flom LLP 
 1440 New York Ave., N.W. 
 Washington, D.C.  20005-2111 
 
 and 
 
 Catherine M. Krupka 
 Sutherland Asbill & Brennan LLP 
 1275 Pennsylvania Ave., N.W. 
 Washington, D.C. 20004-2415 
 
 I further certify that, on entry by the Court of an Order to Show Cause, I will 
serve the Order in the manner there specified or in the manner consented to by 
counsel for JP Morgan.   
 
 
        /s/     
       Thomas P. Olson 
 
July 2, 2012 

                                              
24  See supra note 14.   
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CERTIFICATE UNDER LOCAL RULE 83.2(j) 
 

 We certify that, in accordance with LCvR 83.2(j), we have personal 

familiarity with the Local Rules of this Court and the appropriate materials set 

forth in Rules LCvR 83.8(b) and LCvR 83.9(a). 

 
 

        /s/                                  
       Vivian W. Chum 
 
 
 
        /s/     
       Susan M. Beall 
 
July 2, 2012 
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