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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------X 
 : 
In re: : Chapter 11 
 : 
DEWEY & LEBOEUF LLP, : Case No. 12-12321 (MG) 
 : 
 Debtor. : 
 : 
---------------------------------------------------------------X 
 
 

DEBTOR’S MOTION PURSUANT TO SECTIONS 363(b)  
AND 503(c) OF THE BANKRUPTCY CODE FOR AN ORDER  

AUTHORIZING IMPLEMENTATION OF EMPLOYEE  
INCENTIVE PLAN AND EMPLOYEE RETENTION PLAN 

 
 
TO THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE: 
 
 

The debtor and debtor in possession in the above-captioned case (“DL” or 

the “Debtor”) files this motion (the “Motion”), pursuant to sections 363(b) and 503(c) of 

title 11 of the United States Code (the “Bankruptcy Code”), for an order, substantially in 

the form annexed hereto as Exhibit “1,” authorizing the implementation of an employee 

incentive plan (the “Incentive Plan”) and an employee retention plan (the “Retention 

Plan” and, together with the Incentive Plan, the “Plans”).  In support of the Motion, the 

Debtor submits the accompanying Declaration of Jonathan A. Mitchell, annexed hereto 

as Exhibit “2,” and respectfully states as follows: 
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JURISDICTION AND STATUTORY PREDICATES 

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue of 

these proceedings and this Motion is proper in this district pursuant to 28 U.S.C. §§ 

1408 and 1409.   

2. The statutory predicates for the relief requested herein are sections 

363 and 503 of the Bankruptcy Code.  

BACKGROUND 

The Chapter 11 Case 

3. On May 28, 2012 (the “Petition Date”), the Debtor commenced a 

voluntary case under Chapter 11 of the Bankruptcy Code.  The Debtor is continuing to 

manage its properties as a debtor in possession pursuant to sections 1107(a) and 1108 of 

the Bankruptcy Code. 

4.  On May 31, 2012, the United States Trustee for the Southern District 

of New York appointed an Official Committee of Unsecured Creditors (the “Creditors 

Committee”) and an Official Committee of Former Partners (the “Former Partners 

Committee” and, together with the Creditors Committee, the “Statutory Committees”).   

The Debtor’s Employees 

5. As of the date of this Motion, the Debtor employs 52 individuals, 

exclusive of senior management1 (the “Employees”) to assist with the wind down of the 

Debtor’s affairs.  The Employees consist of 8 members of the billing and collection staff 

(the “Collection Staff”), and 44 members of the operational staff, which includes, among 

other things, human resources, finance and IT personnel (the “Operational Staff”).   
                                                 
1  As set forth in the exhibits to the Declaration of Jonathan A. Mitchell submitted in accordance with 

Local Bankruptcy Rule 1007-2 in support of the Debtor’s Chapter 11 petition [Docket No. 2], the 
Debtor’s senior management consists of Stephen J. Horvath III, Janis M. Meyer, Jonathan A. Mitchell 
and Francis J. Canellas. 
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6. The Employees are integral to the efficient and expeditious wind 

down of the Debtor’s affairs, as well as the maximization of funds available for 

distribution to creditors and other stakeholders in this Chapter 11 case.  They perform or 

will perform critical functions necessary to the administration of this estate including, 

among other things:   

• converting work-in-process to accounts receivable; 

• collecting accounts receivable; 

• maintaining the Debtor’s information technologies infrastructure; 

• assisting the Debtor’s retained professionals in responding to 
document and information requests by the Statutory Committees and 
other parties in interest; 

• preparing the schedules of assets and liabilities and statement of 
financial affairs required to be filed by the Debtor in this case; 

• retrieving and explaining the financial data necessary to develop and 
implement a global settlement involving the Debtor’s partners and 
other parties in interest; 

• analyzing proofs of claim filed against the Debtor and supporting 
any objections to same;  and 

• identifying and developing potential claims and causes of action 
against third parties. 

The Proposed Plans 

7. To achieve a successful and efficient resolution to this Chapter 11 

case, the Employees must be properly incentivized to remain with the Debtor throughout 

the wind down process.  Accordingly, the Debtor proposes to offer the below Plans: 

The Retention Plan 

8. By this Motion, the Debtor seeks approval of the Retention Plan for 

both the Collection Staff and Operational Staff.  The Retention Plan provides for the 

payment of varying amounts of additional weeks of salary for Employees who remain 
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with the Debtor through certain fixed dates, subject to job performance.  Exhibit “3,” 

annexed hereto, provides a schedule summarizing the Retention Plan.  Specifically, as it 

applies to the Operational Staff, the Retention Plan provides that:  (i) 13 Employees would 

be eligible for an extra two weeks of pay if they are employed by the Debtor through 

August 31, 2012;  (ii) five Employees would be eligible for three additional weeks if they 

are employed by the Debtor through September 30, 2012;  (iii) one Employee would be 

eligible for four additional weeks if he is employed by the Debtor through October 31, 

2012;  and (iv) 15 Employees would be eligible for an additional eight weeks if they are 

employed by the Debtor through November 30, 2012. 

9. With regard to Collection Staff, the proposed Retention Plan would 

provide:  (i) one Employee an additional two weeks of pay if she continues to be 

employed by the Debtor through August 31, 2012;  and (ii) six Employees an additional 

eight weeks if they remain employed by the Debtor through November 30, 2012. 

10. In addition to the amounts identified above and described on Exhibit 

“3,” the Debtor would have access under the Retention Plan to $61,400 of additional funds 

to pay Employees, including $10,000 which would be reserved to pay any short term 

billing staff and the Collection Staff (the “Discretionary Funds”).  

11. Forfeited Retention Plan payments (i.e., additional payments not 

earned by eligible Employees due to their premature departure and/or inadequate job 

performance), not to exceed $100,000, may be redistributed to the Employees in the 

Debtor’s sole discretion.  Use of such forfeited funds and the Discretionary Funds will be 

determined in consultation with the Debtor’s lenders and Statutory Committees.  The 

Debtor contemplates that the maximum aggregate amount payable under the Retention 

Plan will be $450,000, consisting of approximately $317,600 for the Operational Staff, 

$71,000 for the Collection Staff, and $61,400 in Discretionary Funds. 
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12. The Retention Plan has been tailored to incentivize the Employees to 

remain with the Debtor.  Accordingly, Retention Plan payments would only be made on 

the last payroll date of the applicable month, and upon an involuntary termination of 

Employees without cause.  In the event an Employee is terminated for cause or voluntarily 

resigns, that Employee would forfeit any entitlement to Retention Plan payments.  In the 

event this case converts to a case under Chapter 7 of the Bankruptcy Code, then pro rata 

accruals of the Retention Plan payments would be paid to the Employees. 

The Incentive Plan 

13. The Debtor also seeks authorization to implement the Incentive Plan 

for five (5) of its key Employees (the “Key Employees”) whom the Debtor deems as critical 

for maximizing the collection of accounts receivable (the “Receivables”).   

14. Two of these Key Employees include the Debtor’s director of billing 

and the Debtor’s collections manager, who have been employed with DL for more than a 

combined 27 years.  During this time, these two Key Employees have developed 

important client relationships and the institutional knowledge necessary to efficiently 

assist with the collection of Receivables.  The remaining three Key Employees are 

comprised of collections and billing analysts with a combined experience of over 15 years 

(the “Key Staff Employees”).  The supporting roles of the Key Staff Employees are also 

integral to maximizing the collection of Receivables. 

15. As of the Petition Date, the Debtor had approximately $217.4 million 

of non-contingent domestic billed and unbilled Receivables resulting from the operation of 

its business.  The Debtor believes that these Receivables are valuable assets of the estate, 

which could potentially enhance recoveries for the Debtor’s various creditor 

constituencies and other stakeholders in this case.  To assist with the recovery of the 
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Receivables, the Debtor has engaged On-Site Associates, LLC (“On-Site”) as its collection 

agent.2   

16. Notwithstanding On-Site’s significant experience in providing 

collection services for law firms experiencing varying degrees of financial distress, the Key 

Employees are invaluable resources in enhancing any recoveries to the estate, as a result of 

their client relationships and institutional knowledge of the Debtor’s affairs.  Accordingly, 

On-Site will share with the Key Employees its earned fees from Receivables collection up 

to a maximum amount of $250,000 based on the following benchmarks: 

Category Minimum Collection 
(000’s) 

Maximum Collection 
(000’s) 

Earning Rate Maximum 
Pool 

1 $0 $25,000 0.00% $0 
2 $25,000 $50,000 0.33% $82,500 
3 $50,000 $75,000 0.33% $82,500 
4 $75,000 $125,000 0.34% $85,000 

 
17. The Debtor contemplates that the pool of incentive payments to the 

Key Employees (the “On-Site Pool”) would be paid monthly in the first paycheck of the 

month following cash receipt of Receivables.  Such payments would be solely from the 

fees attributable to On-Site for actual cash received from Receivables collection.  Thus, 

there is no direct financial impact to the Debtor’s estate for payment of the above incentive 

bonuses.  Moreover, if a participant leaves prior to the end of a month, such participant 

would receive only the pro-rata share of collections received for the days worked in that 

month. 

18. Of the Key Employees, two individuals will receive 70% of the total 

earned On-Site Pool, split 50/50 between them.3  The balance of the On-Site Pool will be 

shared with the Key Staff Employees.  If a Key Employee leaves before November 30, 2012 

-- the requested stay date -- the On-Site Pool will be reduced by the amount that such 
                                                 
2  The application to approve On-Site’s employment is pending before this Court.  [Docket No. 103] 
3  The individuals subject to the 50/50 split are the Debtor’s director of billing and its collection manager. 
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Employee would have earned had she/he remained with the Debtor.  If all of the Key 

Staff Employees leave the Debtor before the requested stay date, the two Key Employees 

who are entitled to receive 70% of the On-Site Pool, as noted above, will be entitled to a 

further premium in such amount to be determined by the Debtor.  To the extent 

collections are negotiated by the Key Employees on specific accounts, but remain unpaid 

by the requested stay date, such Employee will be entitled to continue to receive payments 

from the On-Site Pool to the extent cash is received up to 90-days after separation. 

RELIEF REQUESTED 

19. The Debtor requests, pursuant to sections 363 and 503 of the 

Bankruptcy Code, that the Court enter an order authorizing the Debtor to implement the 

Plans. 

20. Specifically, the Debtor seeks to implement the Plans to effectively 

motivate the Debtor’s core wind down Employees through competitive compensation 

aimed at encouraging maximum Receivables collection and the efficient winding down of 

the Debtor’s affairs -- all at a relatively minimal cost to the Debtor.  Indeed, the Debtor 

believes that the Plans align the interests of the Debtor, its remaining Employees and its 

financial stakeholders. 

BASIS FOR THE RELIEF REQUESTED 

A. The Plans Are a Proper Exercise of the Debtor’s 
 Business Judgment and Should Be Approved 

21. Section 363(b) of the Bankruptcy Code provides, in relevant part, that 

a debtor in possession, “after notice and a hearing, may use, sell, or lease, other than in the 

ordinary course of business, property of the estate.” 11 U.S.C. § 363(b).  The decision to use 

assets outside the ordinary course of business is entrusted to the sound business judgment 

of the debtor.  See, e.g., In re Dana Corp., 358 B.R. 567, 581 n.20 (Bankr. S.D.N.Y. 2006) 
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(“Dana II”) (“Under applicable case law, in this and other circuits, courts should authorize 

business transactions outside the ordinary course of business if the Debtors have exercised 

sound business judgment.”) (citing Comm. of Equity Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983)).  Indeed, the business judgment rule is “a 

presumption that in making a business decision the directors of a corporation acted on an 

informed basis, in good faith and in the honest belief that the action taken was in the best 

interests of the company.”  Official Comm. of Sub. Bondholders v. Integrated Res., Inc. (In 

re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (citations, quotation and internal 

quotation marks omitted).  “Courts are loath to interfere with corporate decisions absent a 

showing of bad faith, self-interest, or gross negligence.”  Id. (citations omitted).  Therefore, 

courts “uphold the board’s decisions as long as they are attributable to any rational 

business purpose.”  Id. (citation omitted).  “Parties opposing the proposed exercise of a 

debtor’s business judgment have the burden of rebutting the presumption of validity.”  Id. 

(citation omitted);  see also Comm. of Asbestos-Related Litigants v. Johns-Manville Corp. 

(In re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (“Where the debtor 

articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to debtor’s 

conduct”). 

22. This Court has recognized that implementation of an incentive plan 

can be an appropriate and valid business decision.  See In re Mesa Air Group, Inc., No. 10-

10018 (MG), 2010 Bankr. LEXIS 3334, at *11-12, *13 (Bankr. S.D.N.Y. Sept. 24, 2010) 

(approving debtor’s incentive payments tied to performance goals such as “within the 

‘sound business judgment’ of the Debtor” even “[a]ssuming that these payments are not 

ordinary course payments under section 363.”) (quoting Dana II, 358 B.R. at 576-77);  In re 

Borders Group, Inc., et al., Case No. 11-10614 (Bankr. S.D.N.Y. Apr. 27, 2011) (MG).  Other 
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courts are in accord.  See, e.g., Dana II, 358 B.R. at 584 (finding long-term incentive plan 

“fair and reasonable and well within the Debtor’s business judgment” pursuant to, inter 

alia, section 363(b));  In re Adelphia Commc’ns Corp., Case No. 02-41729 (REG), 2003 

Bankr. LEXIS 1281, at *115-116 (Bankr. S.D.N.Y. Mar. 4, 2003) (approving certain employee 

compensation programs, including incentive bonuses, as within the sound business 

judgment of the debtor);  In re Am. West Airlines, Inc., 171 B.R. 674, 678 (Bankr. D. Ariz. 

1994) (“It is a proper use of a’ Debtor’s business judgment to propose bonuses for 

employees who helped propel the Debtor successfully through the confirmation process.”) 

(citation omitted);  In re Interco Inc., 128 B.R. 229, 232-34 (Bankr. E. D. Mo. 1991) (debtor’s 

business judgment review governed incentive plan that included “confirmation awards” 

that were reduced each month the debtors failed to emerge from chapter 11 after a certain 

date).  Significantly, courts have acknowledged that they “must exercise great deference in 

reviewing a corporation’s decision to pay its employees.”  In re Crystal Apparel, 207 B.R. 

406, 410 (S.D.N.Y. 1997).  

23. It is the Debtor’s business judgment that implementation of the Plans, 

upon Court approval, will enhance and maximize the value of its estate by promoting an 

efficient and orderly wind down (including collection of the Receivables) while 

minimizing administrative costs, thereby potentially benefitting all constituiences in the 

Debtor’s estate.  The scope of the Plans is fair, reasonable and narrowly tailored to the 

Employees, who are critical to this goal.  As a result of their talent and invaluable 

institutional knowledge of the Debtor’s financial affairs, the Employees are vital to the 

Debtor’s efforts to wind down. 

24. The Employees perform a variety of critical functions, including, but 

not limited to, collections, accounting and tax services, human resource and payroll 

services, operations and technical services.  Their skills, knowledge and understanding of 
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the Debtor’s operations, client relationships and infrastructure are essential to efficiently 

winding down the Debtor’s operations and to maximizing the Debtor’s collection of 

Receivables, developing and implementing a partner contribution plan and evaluating 

claims asserted against the Chapter 11 estate as well as those assertable by the Chapter 11 

estate against third parties.  Without the continued commitment of these Employees, the 

Debtor’s ability to complete an orderly liquidation and to make a meaningful distribution 

to creditors would be severely compromised.   

25. Shortly following the Petition Date, the Debtor reduced its workforce 

to the very minimum core wind down team.  As of the date of hereof, there have been 

further reductions in workforce through terminations and/or resignations.  The Debtor 

cannot afford any further attrition of its remaining Employees.  Given its current situation 

as a Chapter 11 debtor in wind down mode, the Debtor may not be able to find suitable 

replacement candidates in the aggressive timeframe mandated by this case.  Thus, it is 

crucial that the Debtor, in short order, create and maintain competitive pay opportunities, 

reflecting:  (a) practices in the markets in which it competes for talent;  and (b) the unique 

needs of the Debtor during the next several months. 

26. The Debtor believes that the Employees may not be motivated to 

perform when they perceive that their compensation levels do not make it worth their 

while to do so, especially where, as here:  (a) they have assumed increased workloads due 

to recent workforce reductions;  (b) they are under an aggressive timeline to wind down 

the Debtor’s affairs;  and (c) they know that their employment tenure with the Debtor is 

finite and they can be terminated without cause at any time due to factors beyond their 

control.  Through the Plans, the Debtor seeks to prevent any further employee attrition 

and to restore morale by providing appropriate incentives sufficient to motivate the 

Employees to remain with the Debtor. 
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27. For the foregoing reasons, the Debtor has determined, in its business 

judgment, that the proposed Plans are necessary, appropriate, and reasonable.  The Plans 

will motivate the Employees to work diligently towards the Debtor’s efficient wind down, 

and the benefits clearly outweigh the costs.  The approval of the Plans is therefore in the 

best interest of the Debtor, its estate, and its financial stakeholders, and constitutes a sound 

exercise of the Debtor’s business judgment. 

B. Section 503(c) Does Not Restrict the Debtor from Implementing the Plans 

28. Section 503(c) of the Bankruptcy Code restricts a debtor’s ability to 

make payments to insiders for retention or severance, or payments that are outside of the 

ordinary course and not justified by the facts and circumstances of the debtor’s case.4  See 

11 U.S.C. § 503(c).  Here, neither section 503(c)(1) nor 503(c)(3) bars implementation of the 

Plans.5 

The Plans Are Not Prohibited Under Section 503(c)(1) of the Bankruptcy Code 
 

29. Section 503(c)(1) of the Bankruptcy Code prohibits payments to 

“insiders” to the extent such payments are made “for the purpose of inducing such person 

to remain with the debtor’s business.” 11 U.S.C. § 503(c)(1).  Because the Employees are 

                                                 
4  The Debtor has also historically offered performance bonuses to certain of its employees, ranging from 

administrative staff to senior management.  Employees receiving bonuses were traditionally paid 
throughout the year, based on either a percentage of their salary or a fixed amount, which varied 
depending on the employee’s level, position and productivity.  The annual bonuses are “ordinary 
course” transactions under both the “horizontal” and “vertical” tests as set forth by Judge Beatty in In re 
Crystal Apparel, Inc., 207 B.R. 406, 409 (Bankr. S.D.N.Y. 1997).  Such bonuses are, from an industry-wide 
perspective, transactions that are of the sort commonly undertaken by other law firms;  the bonuses also 
do not subject a hypothetical creditor to economic risk of a nature different from those he accepted when 
he decided to extend credit.  Id.   

 
 Accordingly, the Debtor will pay ordinary course bonuses to certain Employees, subject to prior 

consultation with the Statutory Committees and its secured lenders, provided further that such bonuses 
are consistent with the cash collateral budget approved by this Court.  These bonuses, as ordinary course 
payments, are separate and distinct from payments proposed to be made under the Plans and will not 
exceed $230,000 in the aggregate. 

 
5  Section 503(c)(2) of the Bankruptcy Code places restrictions on “severance payment[s]” to 

“insider[s].”  Section 503(c)(2) is not applicable to the Plans because the proposed incentive awards 
under the Plans are not being paid to insiders and are not “severance payments.” 
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not “insiders” of the Debtor within the meaning of section 101(31) of the Bankruptcy 

Code, section 503(c)(1) of the Bankruptcy Code does not apply to the Plans. 

30. Additionally, section 503(c)(1) of the Bankruptcy Code applies only 

to pure “pay to stay” plans, which are earned if the insider remains with the debtor at 

the time of payment.  Dana II, 358 B.R. at 584.  To the extent the Plans might have an 

incidental effect of encouraging the Key Employees to remain with the Debtor, this does 

not change the analysis.  See Dana II, 358 B.R. at 571 (“[M]erely because a plan has some 

retentive effect does not mean that the plan, overall, is retentive rather than 

incentivizing in nature.”);  see also In re Nellson Nutraceutical, Inc., 369 B.R. 787, 802 

(Bankr. D. Del. 2007) (“Any payment to an employee. . . has at least a partial purpose of 

retaining the employee.... although the. . . bonus program has some retentive effect, it is 

for the primary purpose of motivating employees and, thus, the limitations of section 

503(c)(1) are not applicable.”). 

31. Moreover, the basis of payment under the Incentive Plan is tied 

directly to the amount of Receivables collected by On-Site and the Key Employees.  There 

is no guaranty that the goals set forth by the Incentive Plan will ever be achieved and, 

thus, there is no guaranty that the Key Employees will receive an Incentive Plan payment.  

Accordingly, section 503(c)(1) does not apply to the Plans, but even if it does, the Incentive 

Plan should be approved because it is a true incentive plan, and not a “pay to stay” plan. 

The Plans Are Not Prohibited by Section 503(c)(3) of the Bankruptcy Code 

32. Section 503(c)(3) of the Bankruptcy Code proscribes “transfers or 

obligations that are outside the ordinary course of business and not justified by the facts 

and circumstances of the case.” 11 U.S.C. § 503(c)(3).  Although the proposed payments 

under the Plans may constitute transfers “outside the ordinary course of business,” they 
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are a proper exercise of the Debtor’s sound business judgment.  The payments, therefore, 

are, “justified by the facts and circumstances” of this case and satisfy section 503(c)(3). 

33. Section 503(c)(3) incorporates a substantially similar standard to that 

imposed by section 363(b):  a transaction is “‘justified by the facts and circumstances of the 

case’” under section 503(c)(3) if it falls within the debtor’s “‘sound business judgment.’”  

Mesa Air, 2010 Bankr. LEXIS 3334, at *13 (quoting Dana II, 358 B.R. at 576-77).  A debtor’s 

“business judgment” is “sound” where the debtor has undertaken an informed decision to 

pursue an arm’s length transaction in pursuit of a legitimate business goal.  See Integrated 

Res., 147 B.R. at 656.  Incentivizing employee performance is recognized to constitute such 

a goal.  See, e.g., Mesa Air, 2010 LEXIS 3334, at *10, *11-13 (finding that incentive payments 

tied to performance goals pertaining to the aircraft industry were justified by the facts and 

circumstances of the case) (quoting Dana II, 358 B.R. at 576-77);  Nellson Nutraceutical, 369 

B.R. at 804;  see Dana II, 358 B.R. at 576-77 (acknowledging the sound business judgment 

test as the standard of review for key employee incentive programs). 

34. Courts look to a number of factors in determining whether incentive 

plans satisfy section 503(c)(3) of the Bankruptcy Code, namely: 

• whether there is a reasonable relationship between the plan proposed 
and the results to be obtained, i.e., whether the key employee will 
stay for as long as it takes for the debtor to reorganize or market its 
assets, or whether the plan is calculated to achieve the desired 
performance; 

• whether the cost of the plan is reasonable within the context of the 
debtor’s assets, liabilities, and earning potential; 

• whether the scope of the plan is fair and reasonable, i.e., whether it 
applies to all employees or discriminates unfairly; 

• whether the plan is consistent with industry standards; 

• whether the debtor engaged in due diligence related to the need for 
the plan, the employees that needed to be incentivized, and what 
types of plans are generally applicable in a particular industry;  and 
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• whether the debtor received independent counsel in performing due 
diligence and in creating and authorizing the incentive 
compensation. 

See Dana II, 358 B.R. at 576-77 (collected citations omitted); see also Global Home Prods., 

369 B.R. at 786 (applying Dana II factors).  The Plans easily satisfy this test. 

35. First, the Plans are calculated to achieve the desired performance – 

efficient administration of this case while minimizing liabilities and maximizing asset 

values.  Payments under the Plans will only be made if the Employees remain with the 

Debtor through a date certain, satisfy expectations as to job performance, and meet certain 

target recoveries.  Earning payouts will require diligent work and performance to the 

absolute best of the Employees’ abilities.  Employees who voluntarily terminate 

employment with the Debtor will forfeit payouts under the Plans. 

36. Second, the Plans’ cost is reasonable in the context of the Debtor’s 

assets, liabilities, and the Debtor’s cash collateral budget.  The total maximum cost of the 

Retention Plan is $450,000, and the maximum amount payable under the Incentive Plan 

from fees otherwise earned by On-Site is $250,000.  These amounts have been approved by 

the secured lenders and will be subject to the cash collateral budget. 

37. Third, the scope of the Plans is fair and reasonable, as (a) the 

Retention Plan applies to all Employees, and (b) the Incentive Plan applies to the top 

billings/collections employees that the Debtor has identified as having the most 

experience and institutional knowledge of the Debtor’s client relationships -- Employees 

who are the most critical to the Debtor in maximizing recoveries from Receivables 

collections. 

38. Fourth, the Incentive Plan has been carefully formulated after 

extensive due diligence.  The Debtor and its various professionals have carefully reviewed 

and considered incentive plans instituted by comparable companies, as well as incentive 
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based programs implemented in other complex Chapter 11 cases.  The Debtor and its 

professionals likewise have performed considerable diligence on the amounts of the 

Employees’ compensation, and analyzed market comparables.  The Plans are aimed at 

retaining the Employees by providing them with appropriate compensation and 

incentives commensurate with the Debtor’s current circumstances and objectives, thus 

preventing attrition and aligning the Employees’ interests with those of the Debtor’s 

stakeholders.  The Plans were formulated only after extensive and careful analyses. 

39. By establishing set guidelines for payment of the Debtor’s remaining 

Employees, the Plans will boost employee morale and motivate the Employees to work in 

a diligent and focused manner towards achieving value maximizing and efficient wind 

down of this case. 

40. For the foregoing reasons, the Debtor respectfully submits that the 

Plans are an exercise of its sound business judgment, and that implementation of the Plans 

would be in the best interests of the Debtor and its estate in consideration of the facts and 

circumstances of this case. 

NOTICE 

41. Notice of this Motion has been provided in accordance with this 

Court’s Administrative Order Establishing Case Management Procedures, dated May 30, 

2012 [Docket No. 30].  The Debtor submits that, under the circumstances, no other or 

further notice is necessary. 

42. No previous request for the relief sought herein has been made by 

the Debtor to this or any other court. 
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WHEREFORE the Debtor respectfully requests that the Court grant the 

relief requested herein and such other and further relief as it deems just and proper. 

Dated: New York, New York 
 July 3, 2012 

DEWEY & LEBOEUF LLP 
By Its Proposed Counsel 
TOGUT, SEGAL & SEGAL LLP 
By: 
 
 
 
 
/s/ Scott E. Ratner    
SCOTT E. RATNER 
A Member of the Firm 
One Penn Plaza, Suite 3335 
New York, New York 10119 
(212) 594-5000 
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